THE  LIBRARY 

OF 

THE  UNIVERSITY 
OF  CALIFORNIA 

LOS  ANGELES 

SCHOOL  OF  LAW 

FACULTY  LIBRARY 


REPORTS 


CASES 


ADJUDGED   IS 


THE  SUPREME  COURT 


or 


PENNSYLVANIA, 

IN  THE  EASTERN  DISTRICT. 

BY 

THOMAS  I.  WHARTON. 

WITH  REFERENCES  TO  CASES  IN  THE  SUBSEQUENT  REPORTS. 

BY 

JOHN  SWORD. 

CONTINUED   BY 

I.  TYSON  MORRIS. 
VOL.  II. 

CONTAINING  1KB  CASES  DECIDED  AT  DECEMBEB  TERM,  1836, 
AND  MABCH  TEEM,  1837. 

PHILADELPHIA: 

T.  &  J.  W.  JOHNSON  &  CO., 
LAW  BOOKSELLERS,  PUBLISHERS  AND  IMPORTERS. 

No.  535  CHESTNUT  STREET. 

1884. 


45 


Entered  socording  to  the  Act  of  Congress,  1883, 

By  T.  A  J.  W.  JOHNSON  A  CO., 
In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


NOTE. 


IN  the  prior  edition  of  this  and  the  remaining  volumes  of  these 
Reports,  Mr.  SWORD,  then  of  the  Philadelphia  bar,  annotated  the 
cases  therein  reported  with,  inter  alia,  references  to  the  citations 
of  them  to  be  found  in  the  Reports  of  Pennsylvania  decisions  down 
to  and  including  10  P.  F.  Smith. 

The  references  placed  by  the  undersigned  at  the  end  of  the  cases 
in  this  volume,  include  the  citations  of  them  to  be  found  in  the 
State  Reports  from  11  P.  F.  Smith  to  3  Outerbridge  inclusive, 
and  in  the  Supreme  Court  cases  in  the  first  twelve  volumes  of 
the  Weekly  Notes  of  Cases;  these  references,  and  other  refer- 
ences to  Acts  of  Assembly  and  cases,  are  distinguished  from  those 
made  by  Mr.  SWORD  by  being  included  in  two  parallel  (  || )  lines. 

I.  TYSON  MORRIS. 

Philadelphia,  August  28th  1883. 


JUDGES 


SUPREME  COURT  OF  PENNSYLVANIA, 


DURING  THE  PERIOD  OF  THESE  REPORTS. 


JOHN  BANNISTER  GIBSON, 

MOLTON  C.  ROGERS,     . 
CHARLES  HUSTON,   .... 
JOHN  KENNEDY,  .... 
THOMAS  SERGEANT, 

JAMES  TODD,  Esq.,  Attorney-General. 


Chief  Justice. 


>  Justices. 


MEMORANDA. 


Chief  Justice  GIBSON  did  not  sit  in  the  case  of  Chambers  v.  Car- 
ton, being  related  to  one  of  the  persons  interested. 

Judge  KENNEDY  did  not  sit  in  the  cases  of  Wood  v.  Connell, 
Carter  v.  Connell,  Bell  v.  Connell,  and  Meredith  v.  Connell, 
having  been  of  counsel  with  one  of  the  defendants. 

Judge  SERGEANT  did  not  sit  in  the  case  of  The  Schuylkill  Navi- 
gation Co.  v.  Moore,  being  a  stockholder  of  the  Schuylkill 
Navigation  Co. 

Judge  HUSTON  was  absent  in  consequence  of  indisposition,  from 
the  10th  of  February  1837,  during  the  remainder  of  the 
term. 

The  case  of  Huhn  v.  Long  (page  200),  was  tried  before  Judge 
STROUD  of  the  District  Court,  and  not  before  Judge  JONES. 


TABLE  OF  THE  CASES. 


A. 

Adams,  Brown  v. 

Nicholas  v. 

Adelphi  Street,  Case  of, 
American  Fire   Ins.  Co.,  Luci- 

ani  v. 
Arrott  v.  Pratt 

B. 

Baker,  Clark  v. 
Ball  v.  Slack 
Barnes  v.  Wright 
Barnett  v.  Fulmer 
».  Weaver 
Beehler  v.  Steever 
Bell  v.  Connell 
Beyer  ».  Fenstermacher 
Black  and  Whitesmiths'  Society 

v.  Vandyke 
Blanjot,  Englebert*. 
Brom  v.  Brom 
Brown  v.  Adams 

C 

Caldwell  v.  Remington 
Campbell  v.  Penn.  Life  Ins.  Co. 
Carpenter,  Kennedy  v. 
Carson.  Chambers  v. 


Carter  v.  Connell 
Chambers  v.  Carson 


Clark  v.  Baker 

Commonwealth  v.  County  Com. 
v.  McGinnis 
v.  liees 
Connell,  Bell  ». 

Carter  v. 
Meredith  v. 
Wood  v. 

Coryell,  Croskey  e. 
Coster,  Hoffman  ». 
County  Commissioners,  Com 

m  on  wealth  ». 
Crabb,  Potts  v. 
Cress,  Ex  parte 
Murphy  v. 


D. 

PAGE 

188 

Croskey  ».  Coryell 

17 

174 

Deichman's  Appeal 
Delany  ».  Robinson 

ici- 

Dewar  v.  Spence 

167 

Dick  v.  Gaskill 

566 

Dougherty,  Sleeper  v. 
Dupuy,  Manley  ». 

E. 

340 

ftf)Q 

Easton,  Forks  v. 

O\JO 

193 

Eckart,  Streeper  ». 

418 
418 
313 

Edwards  r.  Hoopes 
Emerick  ».  Harley 
Englebert  v.  Blanjot 

542 

Erwin,  McFadden  ». 

95 

F. 

Jty 

309 

94.0 

Fenstermacher,  Beyer  c. 
Folwell,  Thomas  ». 

£fy\J 

Q4 

Forks  v.  Easton 

«7T 

188 

Fulmer,  Barnett  v. 

G. 

Gaskill,  Dick  v. 

132 

Geoghegan  v.  Reid 

o.      53 

Gest  v.  Way 

344 

Gilbert,  McMullen  v. 

9 

Gill,  Grant  ». 

365 

Gower  v.  Sterner 

437 

Grant  v.  Gill 

542 

Stevenson  r. 

9 

365 

H. 

437 

Hagenbuch,  Messinger  v. 

340 

Hallowell  v.  Phipps 

i.    286 

Harley,  Emerick  v. 

113 

Harrison,  Holme  ». 

266 

Hartley,  Jones  v. 

542 

Hill,  Whelan  v. 

542 

Hoffman  v.  Coster 

542 

Holme  v.  Harrison 

542 

Hoopes,  Edwards  ». 

223 

Huhn  v.  Long 

453 

Hussey,  Ex  parte 

|» 

286 

J. 

177 

Johnson's  Estate 

494 

Johnson,  Railroad  ». 

33 

Jones  v.  Hartley 

PAGE 

223 
395 
503 
211 
184 
177 
162 


405 
302 
420 

50 
240 

37 


95 
11 

405 
418 


184 

152 

445 

277 

42 

75 

42 

279 


410 
376 
50 
283 
103 
118 
453 
283 
420 
200 
330 


120 
275 
103 


(Vii) 


nil 


TABLE  OF   CASES. 


K. 

Kauffman  r.  Kaufman 
Keen,  Shewell  r. 
Kennedy  r.  Carpenter 
Kn.-x.  Reeside  v. 
Krause's  Appeal 
Krause  p.  Reigel 

L. 

Lewis  v.  Pratt 

Long,  lliilni  p. 

Luciani  v.  Am.  Fire  Ins.  Co. 

Lyons  Ott  v. 

M. 

McDonald,  Ex  parte 
McDowell  r.  Shotwell 
McFadden  p.  Erwin 
McGinnis,  Commonwealth 
McLau^hlin  v.  Smith 
McMullen  v.  Gilbert 
Manley  v.  Dupuy 
Meredith  v.  Connell 
Merrie,  Nevins  P. 
Messinger  p.  Hagenbuch 
Moore,  Sch.  Nav.  Co.  P. 
Morgan  v.  Watson 
Morton,  Ex  parte 
Murphy  r.  Cress 

N. 

Nace,  Yeakle  v. 
Nevins  P.  Merrie 
Newbold  t.  Prichett 
Nicholas  P.  Adams 


Okie  t.  Spencer 
Ott  r.  Lyons 


0. 


P. 


Penn.  Life  Insurance  Co.,  Camp- 
bell v. 

Phila.,  &c.,  Railroad  P.  Johnson  275 
v.  Smick      ""* 
Phillips,  Watkins  p. 
Phipps,  Ilallowell  P. 
Potto  P.  Crabb 

v.  Smith 
Pratt  P.  Arrott 

r.  Lewis 
Prichett,  Newbold  v. 

R. 
Rees,  Commonwealth  p. 


PAQl 

PAOB 

Reeside  p.  Knox 

233 

139 

Reid,  Geoghegan  p. 

152 

332 

Reigel,  Krause  p. 

385 

344 

Remington,  Caldwell  0. 

132 

233 

Rhoads,  Worrall  p. 

427 

398 

Robertson,  Yohe  p. 

155 

385 

Robinson,  Delany  p. 

503 

S. 

81 
200 

Schuylkill  Nav.  Co.  p.  Moore 
Shewell  p.  Keen 

477 
332 

167 

Shotwell,  McDowell  P. 

26 

441 

Simmons,  West  v. 

261 

Slack,  Ball  P. 

508 

Sleeper  p.  Dougherty 

177 

440 

Smick,  Railroad  Co.  P. 

273 

26 

Smith,  McLaughlin  p. 

122 

37 

Potts  P. 

177 

113 

Taylor  p. 

432 

122 

Sorber,  Wack  p. 

387 

277 

Spence,  Dewar  p. 

211 

162 

Spencer,  Okie  p. 

253 

542 

State  Road,  Case  of 

392 

499 

Steever,  Beehler  p. 

313 

410 

Sterner,  Gower  p. 

75 

477 

Stevenson  p.  Grant 

279 

10 

Streeper  v.  Eckart 

302 

330 

33 

T. 

Taylor  p.  Smith 

432 

Thomas  v.  Folwell 

11 

123 

% 

499 

V. 

46 
17 

Vandyke,  Black  and  White 
Smiths'  Society  p. 

309 

253 

W. 

441 

Wack  P.  Sorber 

387 

Walters's  Estate 

246 

Walton,  Ex  parte 

501 

Warner's  Estate 

295 

53 

Watkins  v.  Phillips 

209 

275 

Watson,  Morgan  p. 

10 

273 

Way,  Gest  p. 

445 

209 

Weaver,  Barnett  p. 

418 

376 

West  P.  Simmons 

261 

177 

Whelan  P.  Hill 

118 

177 

Wood  P.  Connell 

642 

566 

Worrall  P.  Rhoads 

427 

81 

Wright,  Barnes  p, 

193 

46 

Y. 

Yeakle  p.  Nace 

123 

266 

Yohe  P.  Robertson 

155 

CASES 

IH 

THE   SUPREME  COURT 

OF 

PENNSYLVANIA. 


EASTERN  DISTRICT— DECEMBER  TERM,  1836. 


[PHILADELPHIA,  DEC.  12,  1836.] 

Chambers  against  Carson. 

Notwithstanding  the  act  of  the  13th  June  1836,  which  provides  that  "a 
scire  facias  shall  be  served  and  returned  in  the  same  manner  as  a  summons" 
— if  service  cannot  be  made  of  a  scire  facias,  it  may  be  returned  "  nihil ;" 
and  after  two  nihils,  judgment  may  be  taken  according  to  the  practice  pre- 
vailing before  the  passage  of  the  act. 

MR.  Bayard  moved  for  judgment  in  this  case,  which  was  an 
alias  scire  facias  sur  mortgage,  brought  by  Thomas  Chambers, 
administrator  cum  testamento  annexo,  de  bonis  non  of  Thomas 
Duncan,  Esq.,  deceased,  against  Charles  Carson,  surviving  admin- 
istrator of  the  goods,  &c.,  of  John  Carson,  deceased ;  the  writ 
having  been  returned  "  nihil." 

A  doubt  was  expressed  at  the  bar  whether  such  judgment  could 
be  regularly  obtained,  since  the  act  of  13th  June  1836;  the  39th 
section  of  which  provides  that  "  In  every  case  in  which  a  writ  of 
scire  *facias  may  by  law  be  issued,  it  shall  be  served  and 
returned  in  the  same  manner  as  is  provided  in  the  case  of  a 
summons  in  a  personal  action,  &c. ;  but 

THE  COURT  said  that  the  intention  of  the  legislature  must  be 
supposed  to  have  been  to  direct  the  method  of  serving  a  scire 
facias,  when  service  can  be  made ;  and  not  to  alter  the  return  in 
cases  where  the  writ  cannot  be  executed,  nor  to  interfere  with  the 
convenient  practice  of  considering  two  nihils  as  equivalent  to 
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service.  The  practice  of  the  court  in  these  cases,  is  really  a  dis- 
pensation of  service ;  and  the  reason  of  it  is  that  the  plaintiff 
having  a  debt  of  record  in  the  very  court  apparently  unsatisfied, 
which  must  be  executed  by  the  process  of  the  court  within  the 
county,  it  would  be  unreasonable  to  require  him  to  pursue  pro- 
cess further,  for  the  purpose  of  bringing  the  defendant  in  ;  for 
without  such  dispensation,  it  may  happen  that  the  plaintiff  will 
be  delayed  inconveniently,  if  not  indefinitely.  The  reason  is 
applicable  to  the  case  of  a  scire  facias  upon  a  mortgage — which 
can  be  brought  only  in  the  county  in  which  the  land  lies ;  and  it 
would  amount  to  a  denial  of  justice  in  some  cases,  to  hold  that 
service  of  the  writ  must  be  made  upon  the  defendant  personally, 
or  at  his  place  of  residence,  as  in  the  case  of  a  summons. 

Judgment  for  the  plaintiff. 

Cited  by  Counsel,  2  Jones  45  ;  12  Harris  493  ;  1  Grant  404.  ||  32  Smith 
332,  s.  c.  2  W.  N.  C.  512.11 

Cited  by  the  Court,  8  P.  F.  Smith  219.  ||  26  Id.  302;  27  Td.  261,  s.  c. 
1  W.  N.C.  541.|| 

Brought  before  the  Court  again,  post,  365  and  437. 

0  Remarked  on  by  Agnew,  J.,  dissenting.    21  Smith  93.  || 


[PHILADELPHIA,  DBC.  15,  1836.] 

Morgan  against  Watson. 

The  act  of  27th  February  1798,  authorizing  the  Supreme  Court,  and  the 
several  Courts  of  Common  Pleas,  to  compel  the  production  of  books  and 
writings  in  the  possession  of  either  party,  on  the  trial  of  a  cause,  does  not 
apply  to  an  action  of  slander. 

IN  this  case,  which  was  an  action  to  recover  damages  for  a 
libel — Mr.  Meredith,  for  the  plaintiffs,  moved  the  court  for  an 
order  on  the  defendant,  to  produce  on  the  trial,  certain  letters,  in 
which  the  libellous  words  were  alleged  to  be  contained,  and  which 
were  averred  to  have  come  again  into  the  possession  of  the  defend- 
ant. He  referred  to  the  act  of  the  27th  of  February  1798,  but 
admitted  that  he  had  no  authorities  to  produce  in  support  of  the 
motion. 

*Mr.    0.  J.  Ingersoll,   for  the   defendant,   having   cited 
Harris  v.  Lewis,  1  Whart.  Dig.  631,  §  250— 

THE  COURT  declined  hearing  any  further  argument  against  the 
motion ;  saying  that  the  act  of  1798  was  obviously  inapplicable  to 
an  action  founded  upon  a  tort. 

Order  denied. 
10 
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[PHILADELPHIA,  DECEMBER  31,  1836.] 

Thomas  against  Folwell  and  Another. 

CASE  STATED. 

It  is  the  settled  law  of  Pennsylvania  that  a  married  woman  is  to  be  deemed 
to  possess  no  power  in  respect  to  her  separate  estate,  but  what  is  positively 
given,  or  reserved  to  her,  by  the  instrument  creating  snch  estate. 

Where  by  a  deed  made  after  marriage,  real  estate  was  conveyed  in  trust 
for  the  separate  use  of  A.,  the  wife  of  the  grantor  ;  the  trustee  to  receive  the 
rents  and  profits,  and  pay  the  same  over  to  A.,  or  to  such  person,  and  in  such 
manner  as  she  should  appoint ;  it  was  held,  that  she  had  no  power  to  devise 
the  estate  by  an  instrument  in  nature  of  a  will. 

AN  action  was  brought  in  this  court  to  December  term,  1835, 
by  Agnes  Thomas,  guardian  of  the  person  and  estate  of  Mary 
Ann  Allen,  against  William  Folwell,  Jr.,  and  Samuel  N.  Davis, 
executors  of  the  will  of  Richard  F.  Allen,  deceased ;  and  a  case 
was  stated  for  the  opinion  of  the  court  as  follows  : 

"  Richard  F.  Allen,  and  Susan  S.  Allen,  his  wife,  executed  to 
Anthony  J.  Thomas,  on  the  fourth  day  of  December  1829,  a  deed 
of  trust  as  follows :  '  This  indenture  made  the  first  day  of  June 
1829,  between  Richard  F.  Allen,  of  the  city  of  Philadelphia,  mer- 
chant, and  Susan  J.  Allen  his  wife,  of  the  first  part,  and  Anthony 
J.  Thomas,  of  Germantown  township,  Philadelphia  county,  miller, 
of  the  second  part,  witnesseth,  that  for  and  in  consideration  of  the 
sum  of  nine  thousand  five  hundred  dollars,  unto  them  at  or  before 
the  sealing  and  delivery  hereof,  by  the  said  Anthony  paid,  the 
receipt  whereof  is  hereby  acknowledged,  the  said  Richard  F.  Allen 
and  Susan,  his  wife,  have  granted,  bargained  and  sold,  aliened,  en- 
feoffed,  released  and  confirmed,  and  by  these  presents  do  p,.-.  ~ 
grant,  bargain,  *and  sell,  alien,  enfeoff,  release  and  confirm 
unto  the  said  Anthony  J.  Thomas,  and  to  his  heirs  and  assigns,  in 
fee  simple,  the  following  described  property — in  trust  nevertheless, 
and  to  and  for  the  uses,  interests  and  purposes  hereinafter  expressed 
and  declared ;  that  is  to  say,  all  that  certain  messuage  or  tenement, 
and  lot  or  piece  of  ground  thereunto  belonging,  situate  on  the  west 
side  of  Delaware  Front  street,  between  High  street  and  Mulberry 
street,  in  the  city  of  Philadelphia,  containing  in  breadth  on  the 
said  Front  street,  about  eighteen  feet,  and  in  length  or  depth,  hold- 
ing that  breadth  about  one  hundred  and  forty-one  feet  nine  inches, 
to  a  certain  ten  feet  wide  alley,  extending  from  thence,  northward 
into  Garden  street,  alias  Coomb's  alley — bounded.  &c.  And  to- 
gether, also,  with  all  and  singular  the  buildings,  improvements, 
ways,  alleys,  passages,  waters,  water-courses,  rights,  privileges, 
members,  hereditaments  and  appurtenances  thereunto  belonging, 
or  in  any  wise  appertaining,  and  the  reversions  and  remainders, 
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rents,  issues  and  profits  thereof,  and  all  the  estate,  right,  title,  in- 
terest, property,  claim  and  demand  whatsoever,  of  them  the  said 
Richard  F.  Allen,  and  Susan  his  wife,  in  law  or  otherwise  howso- 
ever of,  in  and  to  the  same.  Also,  all  that  certain  lot  or  piece  of 
ground  situate  on  the  north  side  of  Cherry  street,  at  a  distance  of 
two  hundred  and  twenty-four  feet  eastward,  from  the  east  side 
of  Schuylkill  Fifth  street,  in  the  city  of  Philadelphia,  containing  in 
front  or  breadth  on  the  said  Cherry  street,  twenty  feet,  and  in  length 
or  depth,  one  hundred  and  thirty  feet — bounded,  &c.  Together  with 
all  and  singular,  the  streets,  ways,  alleys,  passages,  waters,  water- 
courses, rights,  privileges,  hereditaments  and  appurtenances  what- 
soever thereunto  belonging  or  in  any  wise  appertaining,  and  the 
reversions  and  remainders,  rents,  issues  and  profits  thereof,  and  all 
the  estate,  right,  title,  interest,  property,  claim  and  demand  of  them 
the  said  Richard  F.  Allen,  and  Susan  his  wife,  in  law,  equity  or 
howsoever,  of,  in  and  to  the  same.  To  have  and  to  hold  the  pro- 
perty above  described  and  hereby  granted  and  conveyed,  with  the 
appurtenances,  unto  the  said  Anthony  J.  Thomas,  his  heirs  and 
assigns  forever — UPON  TRUST  NEVERTHELESS,  and  to  and  for  the 
only  proper  use  and  behoof  of  the  said  Susan  J.  Allen,  wife  of  the 
said  Richard  F.  Allen,  her  heirs  and  assigns  forever ;  and  to  re- 
ceive the  rents,  issues  and  profits  of  the  same,  and  to  pay  over  the 
same  to  the  said  Susan  J.  Allen,  or  to  such  person  or  persons,  and 
in  such  manner  as  she  the  said  Susan,  shall  or  may  direct,  order 
and  appoint,  from  time  to  time,  and  at  all  times  hereafter,  and  the 
said  Richard  F.  Allen,  for  himself,  his  heirs,  executors  and  admin- 
istrators, doth  covenant  and  agree  to  and  with  the  said  Anthony  J. 
Thomas,  his  heirs  and  assigns,  by  these  presents,  that  the  said 
Richard  F.  Allen,  and  his  heirs,  the  said  messuage  or  tenement 
and  lot  or  piece  of  ground,  hereditament  and  premises  hereby 
granted  and  conveyed  with  the  appurtenances  unto  the  said  Anthony 
*-io-i  in  trust,  for  the  uses,  intents  and  purposes  aforesaid,  against 
J  *him  the  said  Richard  F.  Allen,  and  against  his  heirs,  and 
against  all  every  person  whomsoever  lawfully  claiming  or  to  claim 
by,  from  or  under  him  or  them,  or  any  of  them,  shall  and  will  war- 
rant and  forever  defend  by  these  presents.  In  witness  whereof,  the 
said  parties  have  hereunto  set  their  hands  and  seals.  Dated  the 
day  and  year  first  above  written. 

[Signed]  R.  F.  ALLEN.  (Seal.) 

SUSAN  J.  ALLEN.  (Seal) 

The  deed  was  duly  witnessed,  and  was  acknowledged  the  fourth 
day  of  September  A.  D.  1829,  and  recorded  in  the  office  for  re 
cording  deeds  for  the  city  and  county  of  Philadelphia,  the  7th  day 
of  September  1829. 

Susan  J.  Allen,  on  the  third  day  of  March  1833,  made  a  will,  in 
12 
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which,  after   disposing  of  certain   personal  estate,  she   made    the 
following  devise : 

"  Item.  In  reference  to  a  deed  of  trust  executed  to  Anthony  J. 
Thomas,  by  Richard  F.  Allen,  my  husband,  and  myself,  dated 
the  first  day  of  June,  in  the  year  1829,  recorded  in  the  office  for 
recording  of  deeds  for  the  city  and  county  of  Philadelphia,  in 
Deed  Book  G.  W.  R.  No.  134,  page  120,  &c.,  of  a  certain  house 
and  lot  of  ground  in  Front  street,  and  a  vacant  lot  of  ground  on 
Cherry  street,  in  the  same  deed,  as  will  more  fully  appear  by 
said  deed  of  trust ;  I  hereby  authorize,  empower  and  request  the 
said  Anthony  J.  Thomas,  trustee  as  aforesaid,  to  reconvey  and 
transfer  the  said  property  at  my  devise,  or  as  soon  after  as  is 
convenient,  to  my  husband  R.  F.  Allen,  or  to  any  other  person 
or  persons  he  may  direct,  as  fully  and  effectually  as  I  could  or 
might  do." 

After  making  some  further  legacies  and  bequests,  she  concluded 
as  follows  :  "  Finally  and  lastly,  I  constitute  my  brother  Anthony 
J.  Thomas,  executor  of  this  my  last  will  and  testament." 

Anthony  J.  Thomas  died  while  the  testatrix  yet  survived,  who 
then  made  the  following  alteration  in  her  will  in  reference  to  the 
trust  estate. 

"  Second  :  And  as  to  all  the  property  mentioned  and  contained 
in  a  certain  deed  executed  by  Richard  F.  Allen  and  myself  to 
Anthony  J.  Thomas  in  trust  for  me,  mentioned  in  my  said  will 
and  testament,  and  recorded  in  Deed  Book  G.  W.  R.  No.  24,  page 
129,  &c.,  I  hereby  give,  devise  and  bequeath  the  same  to  my  hus- 
band, Richard  F.  Allen,  in  fee,  and  my  will  and  desire  is  that  the 
same  shall  and  may  be  conveyed  to  him  as  soon  after  my  decease 
as  may  be.  And  I  hereby  nominate  and  appoint  William  Powell,  Jr., 
of  the  city  of  Philadelphia,  trustee,  in  the  place  of  Anthony  J. 
Thomas,  deceased,  to  convey  the  said  property  to  the  said  Richard 
F.  Allen,  in  fee  simple  as  aforesaid. 

"  Third :  And  I  hereby  nominate  and  appoint  my  said  husband, 
Richard  F.  Allen,  trustee  in  the  place  of  Anthony  J.  Thomas, 
since  *deceased,  of  all  the  property  by  me  in  my  said  last  r*-i± 
will  and  testament,  given,  devised  and  bequeathed  to  my  ^ 
daughter  Mary  Ann  Allen,  and  to  take,  manage  and  receive  the 
same,  in  the  same  manner  as  the  said  Anthony,  is  in  my  said  will, 
authorized  and  empowered  to  do. 

"  Fourth  :  And  I  hereby  further  nominate  and  appoint  my  said 
husband,  Richard  F.  Allen,  to  be  executor  of  this  my  last  will 
and  testament,  in  the  place  of  the  said  Anthony  J.  Thomas,  who 
was  named  by  me  as  my  executor,  in  my  said  will  and  testament, 
dated  the  third  day  of  March  1833." 

Susan  J.  Allen  died,  her  husband  who  is  named  as  executor,  sur- 
viving her — but  before  her  will  was  proved,  he  also  died,  and  letters 
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of  administration  cum  testamento  annezo,  were  taken  out  by 
Robert  J.  Thomas,  on  the  24th  of  October  1834. 

Richard  F.  Allen  made  a  will  on  the  first  day  of  September 
1833,  and  after  directing  that  his  just  debts  and  funeral  expenses 
be  paid  devised  as  follows :  '  All  the  furniture,  bed  and  bedding 
not.  disposed  of  by  my  wife  Susan,  I  give  and  bequeath  to  Agnes 
Thomas.  To  my  daughter  Mary  Ann  Allen,  I  give  and  bequeath 
ten  thousand  dollars,  to  be  placed  out  at  interest  in  good  securities, 
as  my  executors  may  deem  best.  To  my  mother  Agnes  Thomas, 
I  give  five  thousand  dollars.  To  Martha  T.  Martin,  I  give  and 
bequeath  two  thousand  dollars.  To  my  sister  Phebe  Lee,  I  give 
and  bequeath  all  my  right,  title  and  interest  to  a  certain  farm  in 
New  Jersey,  on  which  she  now  resides,  and  direct  the  deed  to  be 
handed  over  to  her,  and  I  also  direct  that  my  sister  Phebe  Lee, 
shall  be  paid  out  of  my  estate,  three  thousand  dollars.  To  my 
nephew  Thomas  Harker,  one  thousand  dollars.  To  Augustus  Har- 
ker,  I  give  and  bequeath  one  thousand  dollars.  To  my  nephews, 
sons  of  Daniel  Taylor,  I  give  to  each,  one  thousand  dollars.  The 
rest  and  residue  of  all  my  estate,  I  give  and  bequeath  to  my 
neyhew,  Charles  A.  Shinn.' 

"  In  the  fulfilment  of  this  my  last  will  and  testament,  I  hereby 
constitute  and  appoint  William  Folwell,  Jr.  and  Samuel  N.  Davis, 
my  executors.' 

It  is  agreed  that  no  consideration  ever  in  fact,  passed  from 
Anthony  J.  Thomas  to  R.  F.  Allen  and  Susan  his  wife,  or  either 
of  them  (as  expressed  in  the  deed)  for  the  conveyance  so  made  as 
above  in  trust.  Anthony  J.  Thomas  was  the  brother  of  Susan  J. 
Allen.  lie  died  intestate,  and  no  administration  was  ever  had  on 
his  estate. 

It  is  further  conceded,  that  Richard  F.  Allen  was,  at  the  date  of 
the  execution  of  the  deed  of  trust,  perfectly  solvent,  and  that  his 
estate  is  yet  solvent.  He  had  then  living  one  child,  Mary  Ann 
Allen,  by  Susan  J.  Allen,  who  still  survives. 

It  is  further  agreed,  that  the  deed  of  trust — the  will  of  Susan 
J.  Allen,  and  the  will  of  Richard  F.  Allen,  parts  of  all  of  which 
*151  are  *rec^te(^  aDoye,  shall  be  considered  as  forming  a  part  of 
the  case  now  stated  for  the  opinion  of  the  court ;  and  if  the 
court  shall  be  of  opinion  that  Mary  Ann  Allen,  the  only  surviving 
issue  of  Richard  F.  Allen  and  Susan  J.  Allen,  takes  an  estate 
under  the  deed  of  trust,  in  the  property  therein  described,  as  heir  at 
law  of  the  mother,  then  judgment  to  be  entered  for  the  plaintiff  as 
upon  the  finding  of  a  jury  in  ejectment,  for  the  premises  described 
in  paid  deed  of  trust. 

It  is  understood  and  agreed  that  nothing  herein  contained  is  to 
be  considered  or  taken  as  admission  of  the  validity  or  legal  opera- 
tion of  the  papers  termed  a  will  or  wills  of  Susan  J.  Allen,  as  a 
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•will  or  wills,  but  the  same  are  left  entirely  open.  It  is  also  under- 
stood that  the  several  papers  referred  to,  or  recited,  are  to  be  con- 
sidered as  parts  of  the  case. 

CHAUNCY  P.  HOLCOMB,  for  plff. 


JOHN  SERGEANT,  )  ,.     ,  -.    ,, 
S.BRASHEARS,   '}fordefts- 


Mr.  Holcomb,  for  the  plaintiff,  argued,  1st,  that  Richard  F. 
Allen  was  competent  to  make  conveyance  of  the  estate  for  the 
benefit  of  his  wife ;  it  being  admitted  that  he  was  solvent  at  the 
time.  He  referred  to  Sexton  v.  Wheaton,  8  Wheat.  229  ;  Reade 
v.  Livingston,  3  Johns.  Ch.  Rep.  481 ;  2  Kent's  Comm.  145. 

2d.  That  the  use  was  not  executed  in  Susan  J.  Allen  :  Sylvester 
v.  Wilson,  2  Term  Rep.  444 ;  2  Black.  Comm.  386,  Note ;  2  Eq. 
Cases,  Abr.  383 ;  Lancaster  v.  Dolan,  1  Rawle  147  ;  Shaw  v. 
McCameron,  11  S.  &  R.  252  ;  Newel  v.  Wheeler,  7  Mass.  Rep. 
198. 

3d.  That  she  was  incompetent  to  make  a  will  affecting  this  estate. 
It  is  settled  that  a  married  woman  cannot  make  a  will,  unless  by 
virtue  of  a  power  legally  created.  West  v.  West,  10  S.  &  R.  445  ; 
2  Kent's  Comm.  145 ;  Bradish  v.  Gibbs,  3  Johns.  Rep.  523 ; 
Ewing  v.  Smith,  3  Dessauss.  Rep.  417.  In  this  case  the  deed  of 
September  4th  1829,  gave  no  power  to  Susan  J.  Allen,  to  dispose 
of  the  property  by  will ;  and  it  is  settled  in  the  case  of  Lancaster 
v.  Dolan,  and  in  the  cases  in  New  York,  that  unless  the  power  is 
expressly  given,  it  cannot  be  exercised.  The  following  cases 
were  also  cited  :  Craig  v.  Leslie,  3  Wheat.  563  ;  Kennedy  v.  Furey, 
1  Ball.  72 ;  Jameson  v.  Brady,  6  S.  &  R.  466  ;  Evans  v.  Knorr, 
Id.  66  ;  Torbert  v.  Twining,  1  Yeates  432  ;  Moses  v.  Rush,  5  Ves. 
692 ;  2  Roper  on  Husband  and  Wife  184. 

Mr.  Brashears,  for  the  defendants,  stated  that  he  was  not  in- 
structed to  dispute  the  points  contended  for  on  behalf  of  the  plain- 
tiff ;  the  executors  desiring  only  to  have  the  directions  of  the  court. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — We  adhere  to  Lancaster  v.  Dolan,  as  an  author- 
ity ^unopposed  by  any  other  to  which  we  are  bound  to  r*-\a 
submit,  and  as  a  decision  founded  in  convenience  and  rea- 
son. Either  the  judgment  in  that  case  was  right,  or  the  common 
law  which  suspends  a  wife's  power  over  her  legal  estate,  is  wrong. 
Her  disability  under  either,  is  designed  to  protect  her  against  the 
husband's  power — in  the  case  of  a  settlement  the  mischief  avowedly 
deprecated  ;  yet  the  object  is  necessarily  jeoparded  in  proportion  to 
the  extent  of  her  own  power.  Why  is  a  settlement  ever  made? 
Certainly  to  exclude  the  husband's  control.  But  to  exclude  his 
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direct  control,  which  consists  in  an  exercise  of  legal  power,  and  yet 
leave  him  the  means  of  giving  effect  to  an  indirect  control,  which 
consists  in  an  exercise  of  personal  influence,  is  to  do  nothing.  We 
daily  see  the  incompatibility  of  the  wife's  protection  with  the  quali- 
fied power  of  alienation,  given  her  by  our  statutes  ;  and  the  Eng- 
lish Chancery  Reports  show  that  the  same  mischief  has  ensued 
from  the  license  allowed  her  under  deeds  of  settlement,  by  reason 
of  which,  what  would  otherwise  have  kept  the  wolf  from  the  door, 
has  been  wasted  or  pirated  by  the  husband.  The  modern  doctrine 
of  courts  of  equity,  is  founded  on  what  appears  to  be  a  misconcep- 
tion of  the  leading  purpose  of  a  settlement,  which  is  obviously  to 
disable  the  husband,  and  not  enable  the  wife,  at  least  further  than 
may  be  consistent  with  the  security  of  her  title,  of  which  the  grantor 
ought  in  the  particular  case  to  be  the  judge.  The  object  is  not  so 
much  to  give  her  the  dominion  of  a  feme  sole,  which  every  man 
of  experience  knows  would  in  a  countless  number  of  instances  de- 
feat the  principal  intent,  as  to  withdraw  the  estate  from  the  domin- 
ion of  the  husband  ;  and  we  might  expect  it  to  occur  to  those  who 
are  called  to  the  interpretation  of  these  instruments,  that  the  surest 
way  to  accomplish  this,  would  be  to  restrain  the  power  of  both. 
The  donor  has  doubtless  capacity  to  remove,  by  the  instrumentality 
of  a  trust,  the  disability  annexed  to  coverture  by  the  common  law, 
so  far  even  as  to  give  the  wife  the  power  of  a  feme  sole  ;  and  there 
may  be  examples  of  feminine  firmness,  that  would  render  it  safe  in 
particular  instances  to  do  so ;  but  it  would  expose  a  woman  of 
ordinary  resolution  to  perils  from  which  she  would  be  protected  by 
the  common  law,  the  practical  wisdom  of  whose  maxims,  matured 
as  they  are  by  the  experience  of  a  thousand  years,  no  thorough- 
bred lawyer  will  hesitate  to  admit.  We  therefore  hold  it  to  be  the 
settled  law  of  Pennsylvania,  that  instead  of  having  every  power 
from  which  she  is  not  negatively  debarred  in  the  conveyance,  she 
shall  be  deemed  to  have  none  but  what  is  positively  given  or  re- 
served to  her.  By  the  trust  in  the  present  instance,  the  feme  had 
but  a  power  to  receive  the  profits,  or  appoint  an  agent  to  do  so ; 
and  as  the  freehold  did  not  pass  by  her  appointment  in  the  nature 
of  a  will,  it  descended  to  her  surviving  issue. 

Judgment  for  the  plaintiff. 

Cited  by  Counsel,  3  Whart.  312  ;  4  Id.  449,  5  Id.  122 ;  8  W  &  S.  118 ; 
12  Harris  255,  328  ;  3  Casey  79,  217  ;  11  Id.  136.  ||  11  Smith  77,  324; 
14  Id.  211  ;  20  Id.  504 ;  23  Id.  190,  191 ;  29  Id.  474 ;  2  W.  N.  C.  329.|| 

Cited  by  the  Court  below.  4  W.  &  S.  97:  1  Barr  114  ;  7  Casey  153. 

Cited  by  the  Court,  9  Watte  138;  8  Wright  239;  10  Id.  399;  7  P.  F. 
Smith  372  ;  10  Id.  495 ;  Brightly  141.  ||  22  Smith  402.  || 

It  wan  thought  that  the  doctrine  of  this  case  was  affected  by  the  act  of  1848 
in  12  Harris  253;  the  contrary  was,  however,  decided.  11  Casey  136;  8 
Wright  224  ;  6  P.  F.  £mith  394 ;  10  Id.  364.  |j  11  Smith  320. || 

See  also,  1  Whart.  514 ;  4  Barr  98. 
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Nicholas  against  Adams. 

IN   ERROR. 

1 .  To  constitute  a  good  donatio  causa  mortis,  it  is  not  necessary  that  the 
donor  should  be  in  such  extremity  as  is  requisite  to  give  effect  to  a  nuncupa- 
tive will. 

2.  The  making  of  a  will  after  an  alleged  donatio  causa  mortis,  is  not  con' 
elusive  against  the  donee. 

3.  Such  gift  may  be  evidenced  by  a  writing  not  under  seal. 

1.  On  the  18th  of  October  1832,  A.,  then  laboring  under  a  complication 
of  disorders,  of  which  he  died  on  the  1st  of  November  following,  delivered 
two  watches  to  B.  On  the  22d  of  October,  A.  executed  a  paper  writing  in 
the  form  of  a  will,  by  which  he  gave  the  two  watches  to  B.  "  in  whose  pos- 
session" he  proceeded  "  I  myself  placed  said  articles."  On  the  29th  of  Octo- 
ber, A.  executed  a  will,  by  which  he  gave  all  his  property  absolutely  to 
C.  Held,  that  B.  was  entitled  to  retain  the  watches. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of 
trover,  brought  by  Lewis  Adams  against  Samuel  Nicholas,  to 
recover  two  gold  watches. 

On  the  trial  before  Stroud,  J.,  on  the  tenth  day  of  June  1835, 
the  plaintiff  claimed  the  articles  in  question,  under  the  will  of 
one  Moses  Holmes,  dated  the  29th  day  of  October  1832 ;  the 
defendant  claimed  to  hold  under  an  alleged  donatio  causa  mortis, 
made  by  the  same  person  on  the  22d  day  of  October,  in  the  same 
year.  Moses  Holmes  died  on  the  1st  day  of  November  1832. 
His  disease  was  supposed  to  be  pulmonary  and  tracheal  consump- 
tion. Dr.  Tucker,  who  visited  him  once,  stated  that  he  was 
laboring  under  a  complication  of  diseases,  one  of  which  was  con- 
sumption, another  a  tracheal  paralysis,  which  deprived  him  of 
the  power  of  speech.  The  plaintiff  was  a  brother  of  the  half 
blood  of  Holmes,  and  the  defendant  was  an  intimate  friend.  On 
Sunday,  the  18th  of  October  1832,  Nicholas  visited  Holmes,  and 
received  from  him  (as  was  supposed,  though  there  was  no  evidence 
upon  the  point),  two  gold  watches — one  of  which  he  brought  away 
with  him — the  other,  though  delivered  to  him  by  Holmes,  was  in 
consequence  of  some  objections  by  Lewis  Adams,  left  in  Holmes' 
possession,  and  consequently  deposited  in  a  trunk  belonging  to 
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him  and  being  in  his  sick  chamber.  On  the  22d  of  October, 
Nicholas,  in  company  with  one  Stephen  Gloucester,  called  on  Mr. 
Joseph  Brewster,  a  member  of  the  bar,  and  stated  to  him  the 
circumstances  connected  with  the  supposed  gift  of  the  watches  by 
*io-i  Holmes  on  the  day  before;  *and  under  his  advice,  with  a 
'  paper  writing  which  he  prepared,  Nicholas,  Gloucester,  and 
an  individual  named  Glasgow,  repaired  to  the  house  of  Adams, 
and  requested  to  see  Holmes.  Gloucester  and  Nicholas  were 
admitted  to  his  chamber. 

The  testimony  of  Stephen  Gloucester,  a  witness  on  the  part  of 
the  defendant,  was  as  follows :  'Holmes  bowed  his  head  and 
moved  his  hand  to  me  as  I  came  in,  as  he  could  not  speak,  and 
then  pointed  to  the  nurse  for  chairs  for  us  to  sit  down.  Nicholas 
remarked,  he  had  but  a  short  time  to  stay,  and  said,  '  Mr.  Holmes, 
I  have  come  up  to  see  you  this  morning  about  those  watches  which 
you  gave  me  yesterday.'  The  nurse  at  this  discovered  some 
uneasiness,  and  said  his  half  brother  (Adams)  said  he  should  not 
be  disturbed.  Nicholas  pulled  out  the  watch  he  had  in  hie 
pocket,  and  he  then  told  Mr.  Holmes  of  a  watch  which  was  in  a 
trunk,  and  which  Adams  had  refused  to  let  him  take  away  yester- 
day. He  told  him  he  had  brought  me  up  to  see  him  give  those 
watches  to  him.  Mr.  Nicholas  had  a  paper  in  his  hand,  which  Mr. 
Brewster  had  drawn  as  an  evidence  of  the  gift,  and  he  said  he  had 
brought  me  and  Glasgow  up  to  see  whether  this  was  what  he  meant. 
I  read  this  paper  to  Holmes. 

"'This  is  the  last  will  and  testament  of  me,  Moses  Holmes,  made 
the  twenty-second  day  of  October,  one  thousand  eight  hundred 
and  thirty-two.  I  revoke  all  former  wills  by  me  at  any  time 
heretofore  made  concerning  the  articles  herein  devised. — Item,  I 
give  and  devise  both  my  gold  watches,  one  of  which  is  carved  and 
the  other  plain,  and  the  gold  chain  attached  to  the  plain  watch, 
unto  my  well  beloved  friend  Samuel  Nicholas,  of  the  county  of 
Philadelphia,  clothier,  in  whose  possession  I  myself  placed  said 
articles. 

" '  In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  twenty-second  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-two. 

his 

MOSES  X  HOLMES. 

mark. 

Witness  present  at 
the  signing, 
S.  H.  GLOUCESTER.' 

"I  read  this  paper  to  Holmes,  who  did  not  seem  to  understand  it. 
He  made  several  signs ;  I  then  said  to  him,  '  if  you  die  Nicholas 
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is  to  have  the  watches ;  if  you  recover  they  are  to  be  returned  to 
you.'  Holmes  by  sounds  and  signs  expressed  his  assent.  I  gave 
him  this  as  the  interpretation  of  the  paper.  I  asked  that  Glasgow 
should  be  brought  up.  The  nurse  would  not  permit  it;  and  said 
that  Holmes  had  given  him  that  watch  yesterday.  Holmes  at  this 
shook  his  fist  at  the  nurse.  Then  Nicholas  said  to  Holmes,  '  if  this 
is  your  will,  will  you  sign  this  paper  ?'  Ink  was  produced,  and 


Nicholas  handed  *him  a  pen.     Holmes  put  the  paper  on  his 


[*19 


knee  and  went  to  make  the  mark.  His  hand  trembled  very 
much  ;  Nicholas  took  hold  to  steady  it.  Nurse  and  I  both  objected 
to  this.  Holmes  shook  the  pen  at  the  nurse  to  hush.  Holmes  then 
undertook  to  put  the  pen  to  the  paper  again,  and  then  dropped  the 
ink  now  on  the  paper.  The  lawyer  told  us,  that  Nicholas  might 
guide  his  hand.  The  nurse  remarked,  Holmes  did  not  make  the 
first  mark.  I  then  stept  forward,  and  said  to  Holmes,  '  You  have 
made  a  blot  here.  Now  make  a  mark  yourself.'  He  then  made 
the  mark  now  there,  and  I  turned  around  to  the  nurse,  and  said, 
'  are  you  satisfied  now  ?'  She  said  '  yes.'  Holmes  pointed  to  his 
trunk — it  was  lifted  up  to  him.  He  got  his  keys,  several  of  them, 
handed  them  to  me,  having  selected  one  with  which  I  unlocked 
the  trunk.  Holmes  took  out  the  watch  and  handed  it  to  Nicholas." 

The  plaintiff  at  the  opening  of  his  case,  gave  in  evidence  the 
will  of  Moses  Holmes,  dated  the  29th  of  October  1832,  and  duly 
proved  before  the  register  of  wills,  shortly  after  Holmes's  decease, 
which  gave  to  him  absolutely  all  the  testator's  property. 

The  court  charged  the  jury  as  follows  : 

"  The  defendant  in  opening  his  defence  claimed  these  watches 
as  gifts  causa  mortis.  (The  judge  then  stated  the  testimony.) 
The  plaintiff's  counsel  have  declined  addressing  you ;  I  will 
assume  the  facts  to  be  precisely  in  accordance  with  the  defend- 
ant's statement  of  them,  and  in  point  of  law,  on  that  statement, 
the  plaintiff  is  entitled  to  your  verdict.  My  opinion  is  founded 
upon  the  fact,  that  the  will  under  which  the  plaintiff  claims,  was 
made  subsequent  to  the  alleged  gift  of  the  watches  to  the  defend- 
ant. Whether  a  subsequent  will  revokes  a  prior  gift  causa 
mortis  is  a  question  undecided.  I  do  not  say,  therefore,  that  a 
subsequent  will  operates  as  such  revocation,  but  I  do  say,  that 
the  fact  of  a  will  having  been  made  subsequent  to  the  alleged 
donatio  causa  mortis,  regularly  proved  before  the  register  and 
not  impeached  on  the  trial,  is  conclusive  evidence  that  the  gift 
was  not  made  during  such  a  last  sickness,  as  the  law  requires  to 
constitute  a  disposition  of  property  causa  mortis ;  and  that  even 
if  at  the  time  of  the  gift,  the  sickness  was  such  as  to  induce  the 
donor  to  believe,  and  he  did  believe,  that  he  was  very  near  his 
death,  and  had  not  time  to  make  a  disposition  of  his  property  by 
will,  yet  if  afterwards,  and  after  the  lapse  of  more  than  six  days 
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a  will  in  writing  should  be  made  by  him  and  duly  proved  after 
his  death,  and  not  impeached  on  the  trial,  this  is  conclusive  evi- 
dence, that  the  donor  had  escaped  from  the  peril  of  death,  which 
he  supposed  to  impend  over  him  when  he  made  the  donation ; 
and  it  cannot  take  effect  as  a  donatio  causa  mortis." 

The  defendant's  counsel   excepted  to  this  charge ;  and  a  motion 
*201     *^or  a  new  *r'a^  having  been  denied  by  the  court  below,1 
removed  the  record  to  this  court,  where  the  following  errors 
were  assigned. 

1.  The  judge  erred  in  stating,  that  the  fact  of  a  will  being 
made  subsequent  to  the   alleged   donatio   causa  mortis,  regularly 
proved   before   the   register,  and   not  impeached  on  the  trial,  was 
conclusive  evidence  that  the  gift  was  not  made  during  such  a  last 
sickness,  as  the  law  requires,  to  constitute  a  disposition  of  property 
causa  mortis. 

2.  The  judge  erred  in  stating,  that  even  if  at  the  time  of  the 
gift  the   sickness  were  such  as  to  induce  the  donor  to  believe  that 
he  was  very  near  his  death,  and  had  not  time  to  make  a  disposi- 
tion of  his  property  by  will,  yet,  if  after  the  lapse  of  six  days  a 
will  in  writing  should  be  made,  this  was  conclusive  evidence,  that 
the  donor   had   escaped  from  the  peril  of  death,  and  it  could  not 
take  effect  as  a  donatio  causa  mortis. 

Mr.  Hazlehurst  and  Mr.  D.  P.  Brown,  for  the  plaintiff  in 
error. 

There  are  three  requisites  to  a  good  donatio  mortis  causa; 
1st,  It  must  be  of  a  personal  chattel ;  2d,  It  must  have  been  made 
during  the  last  sickness  of  the  donor,  and  in  the  apprehension  of 
death  ;  3d,  There  must  have  been  an  actual  delivery. 

In  this  case,  the  first  and  last  of  these  requisites  are  admitted 
on  the  opposite  side  to  exist.  Two  questions  are  in  dispute  here.  1st, 
Is  it  necessary  that  the  donor  should  be  in  extremis  at  the  time  of 
the  gift  ?  and  2d,  Was  the  gift  in  this  case  revoked  or  determined 
by  the  will  of  the  29th  of  October  1832  ? 

1.  There  are  only  three  cases  upon  this  subject  in  our  reports ; 
one  of  which  was  in  Pennsylvania,  Wells  v.  Tucker,  3  Binn. 
169.  In  that  case  the  donor  lived  three  days  after  the  gift. 
The  English  cases  are  numerous;  and,  in  many  of  them,  the  gift 
was  a  long  time  before  the  death  of  the  giver.  The  earliest  case 
is  Hedges  v.  Hedges,  in  1708,  Prec.  in  Chanc.  269 ;  which  was 
reversed  in  the  House  of  Lords :  1  Br.  P.  C.  254.  The  next  was 
Jones  r.  Selby,  1  Br.  P.  C.  300,  in  which  it  appears  that  the 
donatio  was  three  years  before  death ;  though  the  point  does  not 
appear  to  have  been  made.  In  Lawson  v.  Lawson,  1  P.  Wms. 

1  For  the  opinions  of  the  judges  of  the  District  Court,  upon  the  motion 
for  a  new  trial,  see  1  Miles  Reports  90. 
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441,  the  donor  died  seventeen  days  after  the  gift.  In  Hassal  v. 
Tynte,  Ambler  318,  six  weeks  afterwards.  In  Hill  v.  Chapman, 
4  Br.  Ch.  Rep.  612,  the  gift  appears  to  have  been  made  while  the 
donor  was  in  perfect  health.  In  Walker  v.  Hodge,  2  Swanst.  97, 
it  is  said  to  be  sufficient  if  the  donatio  is  made  in  contemplation 
of  death.  In  Bunn  v.  Markham,  7  Taunt.  224,  there  was  an  in- 
terval of  one  year.  There  are  several  *other  English  cases,  r*f)i 
which  negative  the  idea  that  it  is  necessary  that  the  donor 
should  be  in  extremis.  Hurst  v.  Beach,  5  Madd.  C.  R.  351 ;  Tate 
v.  Hibbert,  2  Ves.  Jr.  Ill ;  Blount  v.  Burrow,  2  Br.  Ch.  Rep.  71. 
Indeed  the  very  condition  of  the  gift,  viz.,  that  it  shall  be  returned 
if  the  donor  recovers,  seems  to  contradict  this  supposition.  Now, 
in  this  case,  the  evidence  shows  that  the  donor  was  in  his  last 
sickness ;  that  he  was  in  great  peril ;  that  his  end  was  rapidly 
approaching,  and  that  he  made  the  gift  in  expectation  of  death  : 
and  he  died  within  two  weeks  afterwards. 

Mr.  J.  M.  Wharton  and  Mr.  J.  0.  Biddle,  for  the  defendant  in 
error. 

There  is  no  evidence  of  what  passed  between  the  testator  and 
Nicholas  on  the  18th  of  October.  After  that  day  he  was 
unable  to  make  himself  understood  distinctly.  Upon  the  facts 
as  exhibited  by  the  record,  there  is  nothing  to  induce  the  court 
to  lean  in  favor  of  the  alleged  donee.  After  having  endeavored 
to  establish  his  claim  as  a  will,  he  cannot  be  allowed  to  set  it  up 
as  a  donatio  mortis  causa.  The  writing  executed  on  the  22d  of 
October,  must  be  deemed  a  will ;  and  if  so,  it  was  revoked  by  the 
general  will,  executed  seven  days  afterwards.  It  is  true  that 
Lord  Hardwicke  has  said,  that  a  donatio  mortis  causa  may  be  in 
writing ;  but  in  the  only  case  mentioned  by  him,  the  instrument 
conferring  the  gift  was  held  to  be  a  will.  In  the  9th  volume  of 
the  London  Law  Magazine,  page  326,  is  a  learned  essay  on  the 
subject,  which  may  be  cited  as  evidence  of  the  sense  of  the 
profession,  and  in  which  it  is  expressly  said,  that  "  by  the  law  of 
England  a  donatio  mortis  causa  is  made  by  parol  only."  (Page 
344.)  The  elementary  writers,  Roper  and  Williams,  are  not  sup- 
ported by  the  authorities  cited  when  they  lay  it  down  that  a 
donatio  is  not  revoked  by  a  subsequent  will.  In  the  recent  case 
of  Hambrooke  v.  Simmons,  4  Russell  25,  it  is  made  a  quaere 
whether  such  gift  is  avoided  by  a  will  or  codicil  subsequently 
made.  It  is  laid  down  in  many  books,  that  a  donatio  is  not  good 
unless  made  while  the  donor  was  in  extremis.  In  this  case  he 
lived  fourteen  days  after  the  supposed  donation.  Upon  the 
ground  of  policy,  the  courts  ought  to  lean  against  encouraging 
this  kind  of  nuncupative  will,  since  they  open  the  door  to  great 
frauds  upon  sick  men,  and  are  likely  to  defeat  the  intention  of 
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the  legislature  in  respect  to  the  legacy  duties.  The  following 
authorities  were  cited  and  commented  upon  in  the  course  of  the 
argument.  2  Kent's  Coram.  358,  360  (last  ed.);  Yarnell's  Case, 
4  Rawle  46 ;  1  Jacob's  Law  Diet.  tit.  Donatio,  &c. ;  2d  Jacob 
tit.  Will  ;  Miller  v.  Miller,  3  Peere  Wms.  356 ;  Snelgrove  v. 
Bailey,  3  Atk.  214;  Smith  v.  Smith,  2  Strange  955;  Hill  v. 
Chapman,  2  Br.  Ch.  Rep.  602 ;  Blount  v.  Burrow,  4  Br.  Ch.  Rep. 
72 ;  Tate  v.  Hibbert.  2  Id.  286 ;  Walton  v.  Hodge,  2  Swanst.  97  ; 
*99T  Gardner  v.  *Parker,  3  Madd.  Rep.  84;  Fink  v.  Cox,  18 

'"J  Johns.  145 ;  Wright  v.  Wright,  1  Cowen  598. 

At  all  events,  even  if  the  court  below  was  wrong  in  respect  to 
the  law,  yet  if  upon  the  whole  case,  the  plaintiff  is  entitled  to 
recover,  the  court  will  not  reverse  the  judgment:  To  which  point 
many  cases  were  cited. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Perhaps  the  best  definition  of  this  species  of 
donation  in  the  books  of  the  civil  law,  and  the  one  which  best  cor- 
responds to  the  best  impressions  the  subject  has  received  from, 
the  Anglo-Saxon  jurists,  who  seem  to  be  returning  to  the  point 
from  which  they  started — is,  that  which  is  found  in  Justinian's 
Institutes,  Lib.  2.  Tit.  7  :  "Mortis  causa  donatio  eat,  quae  propter 
mortis  fit  suspicionem  ;  cum  quis  ita  donat,  ut  si  quid  humanitus  ei 
contigisset,  haberet  is  qui  accepit ;  sin  autem  supervixesset,  is  qui 
donavit  reciperet,  vel  si  cum  donationis  psenituisset,  aut  prior  deces- 
seret  is  cui  donatium  sit."  Not  a  word  in  any  part  of  this  about 
sickness,  first  or  last.  Contested  death-bed  donations  are  of  such 
occurrence  in  the  courts,  as  to  have  superseded  all  others,  and  to 
have  grown,  in  the  apprehension  of  the  judges,  from  a  species  to 
a  genus ;  and  hence  the  notion  that  they  are  referable  exclusively 
to  death-bed  sickness.  If  made  in  sickness,  it  must  necessarily 
be  the  last  sickness ;  for  the  contingency  happens  adversely  to 
the  donee,  where  the  donor  is  restored  to  health.  But  this  notion 
seems  to  be  yielding  to  more  comprehensive  principles.  In  his 
Treatise  on  Legacies,  page  26,  Mr.  Roper,  whose  accuracy  as  a 
text-writer  is  creditable  to  him,  says,  it  is  necessary  that  the  gift 
be  made  in  peril  of  death,  or  during  the  donor's  last  illness,  and 
to  take  effect  only  in  case  he  die.  This  would  be  critically  cor- 
rect, were  it  not  redundant  in  one  particular,  and  too  narrow  in 
another ;  redundant,  because  it  is  indifferent  whether  the  peril  of 
death  be  induced  by  sickness  or  any  other  cause.  Thus,  the  peril 
past,  the  gift  of  a  soldier  or  malefactor  might  be  retracted,  though 
made  in  perfect  health,  when  going  to  execution  or  to  battle. 
But  his  position  is  also  too  narrow  in  one  particular ;  for  a  ground- 
less apprehension  of  death  is  necessarily  as  operative  to  make  a 
gift  conditional,  as  if  the  danger  were  real.  No  one  would  hesi- 
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tate  to  say  that  the  gift  of  a  man  in  the  predicament  of  Parolles, 
when  sportively  doomed  by  his  friends,  in  the  guise  of  ferocious 
enemies,  might  be  recalled.  I  would,  therefore,  briefly  define  a 
donatio  causa  mortis  to  be  a  conditional  gift,  dependent  on  the 
contingency  of  expected  death.  There  may,  doubtless,  be  a  con- 
ditional gift,  when  death  is  not  expected;  but  in  that  case  the 
condition  would  have  to  be  expressed,  and  the  contingency  speci- 
fied ;  in  the  donatio  causa  mortis,  both  are  implied  from  the 
occasion.  But  it  is  certainly  not  requisite  that  the  donor  be  in 
such  extremity  as  is  *requisite  to  give  effect  to  a  nuncu-  r^^n 
pation,  which  is  sustained  from  necessity  merely,  where  "- 
the  donor  was  prevented  by  the  urgency  of  dissolution,  from 
making  a  formal  bequest.  Between  these  ways  of  disposition, 
there  is  not  one  approximating  line.  Donatio  causa  mortis  is 
sometimes  spoken  of  as  being  distinct  from  a  gift  inter  vivos ;  the 
former  having  sometimes  been  supposed  to  be  made  in  reference 
to  the  donor's  death,  and  not  to  vest  before  it — but  inaccurately, 
as  it  seems  to  me ;  as  this  gift,  like  every  other,  is  not  executory, 
but  executed  in  the  first  instance,  by  delivery  of  the  thing,  though 
defeasible  by  reclamation,  the  contingency  of  survivorship,  or 
deliverance  from  the  peril.  The  donee  would  certainly  not  be 
bound  to  make  compensation  for  the  intermediate  use  of  the 
thing ;  and  evidently  because  the  intermediate  ownership  was 
vested  in  him.  The  gift  is  consequently  inter  vivos.  All  agree 
that  it  has  no  property  in  common  with  a  legacy,  except  that  it 
is  revocable  in  the  donor's  lifetime,  and  subject  to  his  debts,  in 
the  event  of  a  deficiency.  The  first  is,  not  because  the  gift  is 
testamentary,  but  because  such  is  the  condition  annexed  to  it ; 
and  the  second,  not  because  it  is  in  the  nature  of  a  legacy,  but 
because  it  would  otherwise  be  fraudulent  as  to  creditors ;  for  no 
man  may  give  his  property,  who  is  unable  to  pay  his  debts.  It 
is  decisive,  that  the  subject  is  not  within  the  jurisdiction  of  the 
ecclesiastical  courts ;  and  the  donee,  consequently,  takes  para- 
mount to  the  executor  or  a  legatee.  For  this  reason  it  is,  that  a 
subsequent  will  which  becomes  operative,  only  when  the  period 
of  reclamation  is  past,  and  when  the  gift  has  become  absolute  by 
the  event  of  the  contingency,  is  not  an  effective  act  of  revocation. 
I  therefore  cannot  subscribe  to  the  doctrine,  that  the  making  of 
a  subsequent  will  is  conclusive  evidence  of  the  gift  having  not 
been  made  during  such  a  last  illness  as  the  law  requires ;  and 
that  if  the  degree  of  sickness  were  such  as  to  induce  an  expec- 
tation of  immediate  death,  the  subsequent  making  of  a  formal 
will  is  conclusive  that  the  donor  had  escaped  from  the  peril  of 
death  which  he  supposed  to  impend  at  the  time  of  the  gift ;  and 
that  under  these  circumstances,  it  cannot  take  effect  as  a  donatio 
causa  mortis.  The  direction  to  this  effect,  was  obviously  pro- 
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duced  by  an  impression  that  this  sort  of  gift  is  but  a  species  of 
nuncupation,  which  is  sustainable  only  as  an  equivalent  for  a 
legacy,  and  only  where  a  formal  testament  could  not  be  made ; 
that  it  is  annulled  by  deliverance,  not  from  mortal  peril,  but  from 
the  apprehension  of  it;  and  it  assumes  that  no  one  would  make 
a  conditional  gift  who  could  make  a  testament :  conclusions  in 
which  we  do  not  concur.  To  say  nothing  of  the  fallacy,  that  the 
making  of  a  will  indicates  even  a  respite  from  sickness  or  the 
apprehension  of  death,  a  disposition  by  donatio  causa  mortis  is 
not  to  be  disturbed  by  the  alternation  of  hope  and  despair, 
dependent  on  the  doubtful  spinning  of  the  die,  but  only  by  the 
turn  up  of  life.  Were  it  otherwise,  the  gift  in  the  present 
instance  would  be  void  in  its  creation  without  regard  to  the 
*241  *8UDsequent  will,  inasmuch  as  it  was  accompanied  by  a 
'  paper,  which  but  for  the  delivery  of  the  thing  given,  would 
be  itself  a  will.  Indeed  it  has  been  surmised  that  the  gift  was 
testamentary  notwithstanding  the  delivery,  and  consequently 
revoked  by  the  subsequent  will.  But  though  bearing  a  testa- 
mentary form,  it  is  evident  both  from  the  context  and  the  extrin- 
sic proof,  that  the  writing  was  designed  only  for  evidence  of  a 
present  gift.  A  delivery  of  the  thing,  accompanied  by  an  oral 
expression  of  the  same  words,  would  certainly  not  have  made  a 
nuncupation ;  and  the  reduction  of  the  words  to  writing  cannot 
change  their  effect.  They  are  precisely  such  as  would  be  used 
by  a  man  unaccustomed  to  technical  language,  with  a  view  to 
constitute  a  donatio  causa  mortis.  The  law  looks  to  substance, 
and  here  the  recital  of  delivery  in  the  paper  itself  is  decisive  of 
its  character ;  for  no  man  thinks  of  giving  by  will  and  perform- 
ing the  office  of  his  own  executor.  In  Tate  v.  Hibbert,  2  Ves.  Jr. 
Ill,  Lord  Loughborough  inclined  to  think  this  species  of  dona- 
tion might  be  effected  by  deed  or  writing,  without  delivery,  though 
not  by  parol ;  but  he  certainly  could  not  have  meant  an  unsealed 
writing  which,  it  has  been  finally  settled,  is  still  but  parol,  and 
requires  the  same  consideration.  He  determined  in  the  very  case, 
that  a  voluntary  promissory  note,  or  banker's  check,  cannot  be 
sustained  as  a  donatio  causa  mortis,1  because  not  an  actual  trans- 
fer of  specific  money ;  and  the  principle  has  been  repeated  in 
Parish  v.  Stone,  14  Pick.  198.  Indeed  it  would  seem  to  be 
impracticable  even  by  deed,  which,  though  it  may  obviate  an  objec- 
tion to  want  of  consideration,  amounts,  without  delivery,  only  to  a 
covenant  which  passes  no  title  to  a  specific  thing.  But  where  the 
gift  is  executed,  both  the  terms  of  it,  and  the  fact  of  delivery,  may 
be  evidenced  by  writing,  whether  sealed  or  not. 

But  if  the  gift  were  not  a  donatio  causa  mortis,  what  title  would 

||  l  See  Rhodes  v.  Childs,  14  S.  24.  || 
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that  give  the  executor  or  legatee  V  Whether  absolute  or  conditional, 
it  is  good  against  the  donor's  representative  by  title  subsequent. 
The  condition  is  for  the  benefit  of  the  donor  ;  and  here  the  evidence, 
written  or  verbal,  shows  a  gift  of  some  sort,  which  consequently 
must  be  taken  to  have  been  absolute  in  the  first  instance,  if  it  were 
not  conditional  by  the  terms  of  the  writing,  or  by  implication  from 
the  nature  of  the  occasion.  It  is  an  elementary  definition  of  a  gift, 
that  it  is  a  transfer  of  the  title,  of  which,  though  the  gift  be  in  writing, 
delivery  of  the  thing  is  the  strongest  and  most  essential  evidence. 
It  is  a  contract  executed,  which  requires  no  consideration ;  and  I 
am  unable  therefore  to  comprehend  what  is  meant  by  a  remark 
found  in  the  books,  that  these  donations  cannot  be  supported  by  the 
general  consideration  of  mortality.  It  never  has  been  decided  that 
any  consideration  is  necessary ;  nor  could  it  be,  without  violating  a 
common  rudimental  principle.  "A  true  or  proper  gift,"  says  Sir 
William  Blackstone.  "  is  always  accompanied  with  delivery  of  pos- 
session, and  takes  effect  immediately :  as  if  A.  gives  B.  1002.  or  a 
flock  of  *sheep;  and  puts  him  in  possession  of  them  immedi-  pJ|cO- 
ately,  it  is  then  a  gift  executed  in  the  donee ;  and  it  is  not  *- 
in  the  donor's  power  to  retract  it,  though  he  did  it  without  any  con- 
sideration or  recompense.  But  if  the  gift  does  not  take  effect  by 
an  immediate  delivery  of  possession,  it  is  then  not  properly  a  gift 
but  a  contract ;  and  this  a  man  cannot  be  compelled  to  perform  but 
upon  good  and  sufficient  consideration."  (2  Comm.  441.)  In- 
deed if  it  were  not  gratuitous,  it  would  not  be  an  exchange  or  a 
sale.  The  error  of  the  court  below  seems  to  have  had  its  root  in  a 
notion  that  this  species  of  donation  is  to  be  treated  not  as  a  gift 
inter  vivos,  but  as  a  testamentary  disposition,  subject  to  restrictions 
like  those  of  nuncupation,  and  taking  effect  for  the  first  time  at  the 
donor's  death  ;  to  countenance  which,  there  is  certainly  much  in 
the  loose  and  confused  dicta  of  the  English  jurists.  Here  the  donor 
certainly  made  a  gift,  having  power  to  do  so  on  whatever  condition 
he  might  choose  to  prescribe,  or  without  condition  at  all ;  for  no 
one  will  say  that  a  man  is  competent  to  reserve  a  condition,  only 
in  the  extremity  of  his  last  sickness.  Even  if  the  condition  were 
void,  the  gift  would  be  good.  Yet  it  was  not  void ;  but  the  gift 
became  absolute  by  the  happening  of  the  contingency.  In  its  cir- 
cumstances, the  case  fulfils  all  the  indications  in  the  concluding 
part  of  the  paragraph  in  the  Institutes,  of  which  I  have  already 
extracted  the  beginning.  "  Et  in  summa,  mortis  causo  donatio  est, 
cum  magis  se  quis  velit  habere,  quam  eum  cui  donat ;  magisque 
eum  cui  donat,  quam  hseredem  suum."  It  will  not  be  said  that 
the  donor  did  not  so  give  as  to  evince  that  he  would  himself  rather 
possess  the  thing,  than  that  the  donee  should  possess  it ;  and  yet 
that  the  donee  should  possess  it,  rather  than  the  donor's  legal  rep- 
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resentative.     The  gift  was  therefore  perfect  as  a  donatio  causa 
mortu. 

Judgment  reversed. 

Cited  by  Counsel,  6  Harris  327  ;  9  Id.  308  ;  1  P.  F.  Smith  349  ;  ||  14  Id.  21. || 
Ciu-d  by  the  Court,  11  Harris  64.     ||  14  Smith  23.  || 
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McDowell  against  Shotwell  and  others. 

IN    ERROR. 

1.  The  terms  "necessary  tools  of  a  tradesman"  in  the  act  of  assembly, 
which  exempts  certain  articles  from  distress  for  rent,  &c.,  are  not  to  be  restricted 
to  those  implements  which  are  taken  into  the  hands  of  the  tradesman,  but, 
it  seems,  extend  to  all  those  articles,  without  which  a  man  cannot  work  at  his 
trade. 

2.  A  weaver's  loom  is  comprised  within  the  "  necessary  tools  of  a  trades- 
man," and,  as  such,  exempt  from  distress,  under  the  act  of  10th  April   1828. 

3.  It  is  error  to  leave  to  a  jury,  as  a  question  of  fact,  whether  a  loom  is  one 
of  the  necessary  tools  of  a  weaver. 

4.  Where  a  matter  of  evidence  is  partly  written  and  partly  parol,  it  must 
all  go  to  the  jury,  for  their  decision. 

5.  It  seems  that  trespass  will  lie  against  a  landlord  who  distrains  for  rent 
in  arrear  articles  that  are  privileged  from  distress. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of  tres- 
pass, vi  et  armis,  brought  in  that  court,  by  Andrew  McDowell 
against  Edmund  Shotwell,  Peter  Albright  and  George  Hoffher,  to 
recover  damages  for  seizing  and  carrying  away  the  goods  of  the 
plaintiff. 

On  the  trial  below,  the  plaintiff  proved,  that  on  the  26th  of 
October  1832,  the  defendants  seized  and  carried  away  from  his 
house,  which  he  had  rented  of  Shotwell,  and  where  he  carried 
on  his  trade  of  a  weaver,  three  looms  and  four  shuttles,  one  wheel 
and  swift,  and  five  pieces  of  domestic  cloth,  which  had  just  been 
woven :  that  the  said  goods  were  seized  for  $24  rent,  alleged  to  b~» 
due  by  the  plaintiff  to  Shotwell  on  the  28th  of  July  1832.  The 
plaintiff  then  produced  the  receipts  of  his  landlord,  showing  that 
the  amount  of  rent  actually  due  at  the  time  of  the  seizure  was  only 
319  ;  which  was  admitted  to  be  the  case.  He  also  proved,  that 
after  the  seizure,  and  before  the  removal  of  the  goods  from  the 
premises,  he  gave  a  written  notice  to  Shotwell,  the  landlord,  cau- 
tioning him  not  to  remove  the  same,  which  notice  was  as  follows  : — 

"Sir: — Take  notice,  that  the  property  you  have  distrained  on 
for  rent,  belonging  to  Andrew  McDowell,  is  exempted,  by  law, 
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from  *seizure,  and  if  you  remove  the  same,  you  will  be     p^- 
held  responsible,  as  well  as  the  officer,  for  the  trespass.  L  *• 

Oct.  26th  1832." 

The  defendants,  notwithstanding,  removed  the  said  goods,  and, 
subsequently,  on  the  7th  of  November  1832,  sold  them  at  public 
sale.  The  plaintiff  then  further  proved,  that  before  the  seizure, 
he  underlet  one  of  the  rooms  in  the  house  to  one  James  Young, 
with  the  privilege  of  putting  up  and  working  a  loom  in  the  cellar, 
and  who  then  actually  occupied  the  same ;  that  Young  owned,  and 
had  upon  the  premises  two  looms,  one  worth  about  $5,  and  the 
other  about  $2,  and  some  household  furniture  and  bedding,  of  the 
value  of  $10.  It  was  also  proved  that  McDowell,  the  plaintiff, 
had  upon  the  premises  three  looms  with  shuttles,  and  one  wheel 
and  swift,  altogether  of  the  value  of  $15,  five  pieces  of  domestic 
cloth,  just  woven,  belonging  to  his  employers,  and  sundry  house- 
hold furniture  and  bedding,  of  the  value  of  $15.25.  Of  the  pro- 
perty thus  seized,  one  loom  and  shuttle  belonged  to  Young,  the 
undertenant,  and  the  remainder  belonged  to  the  plaintiff,  excepting 
the  five  pieces  of  domestic  cloth,  which  belonged  to  the  manufac- 
turers who  employed  the  plaintiff,  and  who  furnished  the  raw 
material,  which  was  woven  by  the  plaintiff  into  the  cloth  upon  the 
premises  in  question.  The  defendants  left  on  the  premises  two 
looms,  with  shuttles,  one  belonging  to  Young,  and  the  other  to  the 
plaintiff,  of  the  value  of  about  $5,  each,  and  all  their  household 
furniture  and  bedding  before  mentioned. 

The  defendants  justified  the  taking  for  rent  in  arrear,  &c. 

The  plaintiff  then  requested  the  court  to  charge  the  jury  as  fol- 
lows : 

1.  That  if  the  landlord  distrained  for  more  rent  than  was  due  at 
the  time  of  the  distress,  he  is  a  trespasser. 

2.  That  if  the  three  looms  belonging  to  the  plaintiff  did  not 
exceed  in  value  $20,  they  were  exempted  by  law  from  distress, 
and  the  defendants  were  trespassers  in  taking  them. 

3.  That  if  the  tenant  had  at  the  time  of  the  distress  a  qualified 
property  in   part,  and  an  absolute  property  in  the  remainder  of 
the  goods  distrained  on,  the  notice  given  to  the  landlord  does  not 
preclude  him  from  showing  his  qualified  interest  in  the  same. 

But  the  court  (Pettit,  President,)  charged  the  jury  in  substance 
as  follows: 

"  1.  That  the  defendants  were  not  trespassers  in  distraining  for 
more  rent  than  was  due  at  the  time  of  the  distress  if  the  distress 
*made  did  not  meet  the  amount  of  rent  that  was  actually      r*28 
due ;  and  the  error  as  to  the  amount  of  the  bill  for  rent 
was,  as  it  is  here  admitted  to  have  been  unintentional. 

"  2.  The  second  point  as  put  by  the  plaintiff's  counsel  is  not  the 
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law.  It  is  a  question  of  fact  for  the  jury  to  say  in  the  first  place 
whether  the  looms  are  tools  or  not.  If  they  are  not  tools  they 
are  not  protected  from  distress.  I  should  think,  however,  they 
were  tools  within  the  meaning  of  the  law,  as  they  are  the  tilings  a 
weaver  works  with.  This  is  still  a  matter  for  the  jury.  The  law 
says,  however,  necessary  tools.  The  landlord  is  bound  to  leave  all 
the  tools  of  a  tradesman  not  exceeding  in  value  $20,  if  they  are 
all  necessary.  If  tools  to  the  value  of  $5,  or  any  less  sum  are 
enough,  it  is  all  the  law  requires  to  be  left;  and  the  jury  are  to 
judge.  And  the  landlord  can  seize  the  goods  of  an  undertenant 
where  they  do  not  exceed  the  amount  exempted  from  distress, 
provided  he  leaves  to  the  tenant  the  amount  the  act  of  assembly 
requires  to  be  left,  without  leaving  to  each  the  amount  that  is 
exempted  from  seizure. 

"  3.  The  third  point  exactly  as  stated  does  not  arise  in  the  cause. 
The  plaintiff  has  given  a  written  notice  in  which  he  speaks  of  the 
goods  distrained  on  as  belonging  to  him.  Now,  I  say  the  tenant 
might  have  waived  any  right  he  had  to  protect  the  goods  in  ques- 
tion. If  by  the  notice  he  did  so  waive  that  right ;  if  he  did  by 
that  notice  or  any  thing  else  induce  the  landlord  to  consider  and 
treat  the  property  as  entitled  to  no  legal  exemption,  so  far  as  the 
tenant  was  concerned,  he  cannot  now  gainsay  his  own  conduct,  and 
is  barred  from  alleging  that  the  cloth  was  not  his.  It  is  left  to  the 
jury  as  a  matter  of  fact  whether  he  did  so  act  or  not." 

The  plaintiff's  counsel  excepted  to  this  charge,  and  the  jury 
having  found  for  the  defendants,  the  plaintiff  removed  the  record 
to  this  court,  and  specified  the  following  errors : 

1.  Because  the  court  refused  to    charge  the  jury  that   if  the 
landlord  distrained  for  more  rent  than  was  due  at  the  time  of  the 
distress,  he  is  a  trespasser. 

2.  Because  the  court  refused  to  charge  the  jury  that  if  the  three 
looms  belonging  to  the  plaintiff  did  not  exceed  in  value  $20,  they 
were  exempted  by  law  from  distress,  and  the  defendants  were  tres- 
passers in  taking  them ;  and  they  erred  in  leaving  it  to  the  jury 
to  say  whether  the  looms  distrained  on  were  tools  or  not. 

3.  Because  the  court  did  not  answer  the  fifth  point  (last  above 
stated),  that  was  propounded  to  them,  and  so  far  as  the  same  ia 
answered,  the  answer  is  erroneous. 

4.  Because  the  court  erred  in  leaving  to  the  jury  as  a  matter  of 
fact,  whether  the  plaintiff  had  waived  any  right  to  protect  the 
*2Q1     g°°ds    *that   were  distrained   on,  by   giving   the   written 

notice  to  the  landlord. 

Mr.  Isaac  Norris  for  the  plaintiff  in  error,  contended, 
1.  That  trespass  will  lie  against  a  landlord  who  distrains  for 
more  rent  than  is  due.     He  cited  upon  this  point  the  act  of  21st 
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March  1772,  §  3  ;  O'Donnel  v.  Seybert,  13  S.  &  R.  57  ;  Brown  v. 
Sisns,  17  Id.  138  ;  Kerr  v.  Sharp,  14  Id.  402. 

2.  That  looms  used  for  weaving  were  tools  of  a  tradesman,  within 
t'he  act  of  10th  April  1828 ;  which  he  contended  ought  to  receive  a 
liberal  exposition.  In  Comyn's  Law  of  Landlord  and  Tenant, 
(book  iv.,  c.  1,  p.  390,)  looms  are  included  among  the  implements 
of  trade,  which  are  privileged  sub  modo.  The  same  law  is  laid 
down  in  Comyn's  Digest,  title  Distress.  In  Patton  v.  Smith,  4 
Conn.  450,  printing  presses,  and  the  other  apparatus  for  printing 
were  held  to  be  tools,  within  the  meaning  of  the  statue  of  Connecti- 
cut. So  of  implements  of  husbandry  in  Massachusetts.  Daily  v. 
May,  5  Mass.  313.  In  Buckingham  v.  Bailey,  13  Mass.  82,  it  did 
not  appear  that  the  articles  taken  were  necessary  for  the  business 
of  the  tradesman.  Here,  it  is  true  that  there  were  two  looms,  and 
it  is  argued  on  the  other  side  that  the  requisition  of  the  law  was 
complied  with,  as  more  could  not  be  deemed  necessary  ;  but  this 
construction  would  prevent  the  artificer  from  employing  his  chil- 
dren or  journeymen  for  the  necessary  support  of  his  family.  In 
the  case  of  a  carpenter  it  would  not  be  contended  that  if  a  single 
implement  of  each  kind  were  left  in  his  possession,  the  design  of 
the  law  would  be  satisfied.  In  Howard  v.  Williams,  2  Pick.  80, 
it  was  decided  that  the  exemption  extends  to  tools  used  by  a  jour- 
neyman. The  court  ought  not  to  have  left  to  the  jury,  as  a  ques- 
tion of  fact,  whether  these  were  necessary  tools,  since  it  is  impor- 
tant that  the  act  should  receive  an  uniform  construction. 

Mr.  Kennedy  and  Mr.  Nayler  for  the  defendants  in  error,  said 
that  the  question  whether  the  articles  taken  were  necessary  to  the 
plaintiif,  was  properly  left  to  the  jury  as  a  matter  of  fact,  and  at 
all  events  that  trespass  would  not  lie  in  this  case.  They  cited 
Bradby  on  Distresses,  p.  26. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — This  was  an  action  of  trespass  against  Shotwell  the 
landlord,  and  the  others,  qonstables,  for  taking  what  was  alleged  to 
be  an  illegal  distress. 

McDowell  is  by  trade  a  weaver,  and  had  three  looms,  one  wheel 
and  swift,  and  four  shuttles  ;  and  on  the  same  premises  was  Young, 
an  undertenant,  who  had  two  looms,  one  of  which  was  taken  ;  two 
*of  McDowell's  looms,  four  shuttles,  and  the  wheel  and  r*Q() 
swift  were  taken.  McDowell  received  yarn  to  weave  from 
others;  and  there  were  on  the  premises  five  pieces  of  domestic  cloth, 
woven,  and  not  taken  away  by  the  owners  ;  these  were  also  dis- 
trained. Before  the  goods  were  removed,  McDowell  gave  to 
Shotwell  a  notice  as  follows  : 

SIR, — Take  notice  that  the  property  you  have  distrained  on  for 
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rent,  belonging  to  Andrew  McDowell,  is  exempted  by  law  from 
seizure,  and  if  you  remove  the  same  you  will  be  held  responsible, 
as  well  as  the  officers  for  the  trespass. 
Oct.  26,  1832. 

It  was  proved  that  the  three  looms  of  McDowell,  and  wheel, 
swifts,  and  shuttles  were  worth  $15,  and  his  household  furniture 
worth  315.25 ;  Young's  two  looms  were  worth,  one  of  them  $5, 
which  one  was  left ;  the  other  worth  $2  was  taken.  Young's 
personal  property  was  worth  $10. 

The  defendants  justified  the  taking  for  $19,  part  of  a  quarter's 
rent  in  arrear.  The  property  taken,  without  the  cloth  belonging 
to  the  persons  who  had  furnished  the  yarn,  did  not  pay  the  rent 
due.  The  owners  of  these  pieces  of  cloth  claimed  them  before  the 
sale  ;  but  the  landlord  ordered  them  to  be  sold,  and  they  were  sold. 

McDowell  had  at  the  time  two  journeymen  employed  working  at 
the  two  looms  which  were  taken,  and  one  of  them  had  an  unfinished 
piece  of  cloth  in  it. 

The  plaintiff  requested  the  court  to  charge  on  three  several 
propositions.  The  first  is  not  material. 

2.  That  if  the  three  looms  belonging  to  the  plaintiff  did  not  ex- 
ceed in  value  $20,  they  were  exempted  by  law  from  distress,  and 
the  defendants  were  trespassers. 

3.  If  the  tenant  had  at  the  time  a  qualified  property  in  part, 
and  an  absolute  property  in  the  remainder  of  the  goods  distrained 
on,  the  notice  given  to  the  landlord  does  not  preclude  him  from 
showing  his  qualified  interest  in  the  same. 

The  court  charged  on  these  points  as  follows  : 

(Here  the  judge  stated  the  substance  of  the  charge  of  the  court 
upon  the  second  of  the  above  points,  which  has  been  already  given.) 

The  question  on  this  point  does  not  seem  to  have  been  decided 
in  this  state,  but  the  term  tools  has  received  a  construction,  when 
used  in  acts  similar  in  some  particulars  to  our  law.  By  the  law 
of  Massachusetts,  the  tools  of  any  debtor  necessary  for  his  trade 
or  occupation,  are  exempted  from  attachment  or  execution ;  and 
household  property  to  the  value  of  $50. 

^oi-i          *In  Connecticut,  necessary  apparel,  bedding,  tools,  arms 
and  implements  of  his  household  necessary  for  upholding 
life,  are  exempted. 

By  an  act  of  assembly  of  this  state,  the  following  goods  owned 
by,  or  in  the  possession  of  any  debtor,  are  exempted  from  levy 
and  sale  on  any  execution  or  distress  for  rent,  viz.  "household 
utensils  not  exceeding  in  value  $20 ;  the  necessary  tools  of  a 
tradesman,  not  exceeding  in  value  $20  ;  all  wearing  apparel ;  two 
beds,  and  the  necessary  bedding ;  one  cow,  two  hogs,  six  sheep  and 
the  wool  thereof,  and  the  yarn  and  cloth  manufactured  therefrom  ; 
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food  for  said  cow,  hogs  and  sheep,  from  the  1st  of  November  till 
the  first  of  May ;  a  stove,  pipe,  and  necessary  fuel ;  a  spinning 
wheel  and  reel ;  any  quantity  of  meat  not  exceeding  one  hundred 
pounds ;  six  bushels  of  potatoes  ;  six  bushels  of  grain,  and  the  meal 
made  threfrom  ;  ten  pounds  of  flax  and  the  thread  or  linen  made 
therefrom  ;  and  all  bibles  and  school  books  for  the  use  of  the 
family."1 

In  one  case  in  Massachusetts,  the  court  seemed  inclined  to  con- 
fine the  word  toots  to  such  as  were  used  in  the  hand,  and  not  to 
include  a  printing  press  ;  but  the  cause  went  off  on  another  point ; 
the  officer  left  one  printing  press,  types,  &c.,  of  value  of  sixteen 
hundred  dollars,  and  this  was  considered  as  satisfying  the  expres- 
sion "the  tools  of  any  debtor  necessary  for  his  trade."  In  2 
Pickering  80  ;  it  is  said,  that  the  exemption  is  not  limited  to  the 
tools  used  by  the  tradesmen  with  his  own  hands,  but  comprises 
such,  in  character  and  amount,  as  are  necessary  to  enable  him  to  prose- 
cute his  appropriate  business  in  a  convenient  and  usual  manner. 
It  would  be  too  narrow  a  construction  of  a  humane  and  beneficial 
statute,  to  deny  a  tradesman,  whose  occupation  can  hardly  be  prose- 
cuted at  all,  much  less  to  any  profitable  account,  without  assistants, 
as  journeymen  and  apprentices,  the  necessary  means  of  their 
employment.  In  4th  Connecticut  Reports  450  a  printing  press 
and  types,  in  value  about  $500,  were  considered  necessary.  With- 
out undertaking  to  lay  down  and  specify  what,  in  every  instance, 
may  be  comprised  in  the  terms,  "necessary  tools  of  a  tradesman," 
we  may  say,  that,  generally,  those  articles,  without  which,  a  man 
cannot  work  at  his  trade,  must  be  within  the  meaning  of  the  act. 
This  will  embrace  the  anvil  of  a  smith,  the  wheel  of  a  turner,  and 
the  loom  of  a  weaver,  &c.  The  several  trades  cannot  be  carried  on 
without  them,  though  neither  of  them  is  taken  into  the  hand  of 
the  tradesman.  In  the  4th  Term  Reports,  a  stocking-loom  was 
considered  as  within  the  common-law  protection  of  the  implements 
of  a  tradesman. 

It  is  the  opinion  of  this  court,  that  the  judge  ought  to  have  told 
the  jury,  a  loom  was  exempted  from  distress  by  the  act  of  assembly 
of  this  state. 

*In  those  states,  where  the  tools  necessary  for  a  trade  r*oo 
are  exempted,  without  any  limitation  as  to  their  value,  it 
has  been  and  must  be  left  to  a  jury  to  say  whether  they  are  ne- 
cessary for  his  trade.  For  myself,  I  incline  to  think,  if  the  articles 
are  such,  as  that  the  trade  cannot  be  exercised  without  them,  and 
if  they  have  been  and  are  intended  by  the  debtor  to  be  used  by 
himself  and  journeymen,  or  apprentices,  and  do  not  exceed  in  value 

1  Repealed  by  Act  of  April  9th  1849,  \  1,  P.  L.  533,  Purd.  Di£.  612,  2  9. 
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$20,  they  are  exempted  in  this  state.  A  tradesman  may  have 
tools  or  implements  of  his  trade  for  sale,  and  not  intended  for  use 
by  himself,  or  those  in  his  employment ;  these,  I  would  say  are 
not  exempted  ;  but  by  the  very  words  of  the  act,  the  tools  of  trade 
in  actual  use  daily  at  the  time  of  distress,  if  not  exceeding  $20  are 
exempted ;  and  in  such  a  case  to  leave  it  to  a  jury  to  say  whether 
they  were  necessary,  would  seem  useless — a  jury  must  decide 
whether  within  the  value — but  if  daily  used,  and  of  such  kind  that 
the  trade  cannot  be  exercised  without  them,  and  they  do  not  amount 
in  value  above  $25,  they  are  exempted,  though  some,  or  even  most 
of  them,  are  used  by  journeymen. 

The  third  error  assigned  is,  that  the  judge  left  it  to  the  jury  to 
decide,  whether  the  plaintiff,  in  the  notice  above  recited,  did  not 
mislead  the  defendant,  by  inducing  a  belief  that  the  plaintiff  only 
objected  to  the  landlord  taking  the  "  property  distrained  on  for 
rent  belonging  to  Andrew  McDowell." 

Although  not  copied  into  our  paper  books,  yet  the  record  shows 
that  other  notice  than  the  written  one  was  given,  and  that  express 
notice  by  parol  was  given,  that  the  cloth  belonged  to  others,  for 
whom  McDowell  had  woven  it,  from  yarn  furnished  by  those 
others  ;  and  where  a  matter  of  evidence  is  partly  written  and  partly 
parol,  all  must  go  to  the  jury.  Perhaps  it  was  not  necessary  that 
McDowell  should  have  given  any  notice. 

In  Comyn's  Treatise  on  Landlord  and  Tenant,  it  is  laid  down 
in  page  491,  that  the  tenant,  before  they  are  impounded,  may 
rescue  goods  distrained  on,  which  are  not  distrainable  by  common 
or  by  statute  law,  and  specified  among  the  things  protected  for  the 
sake  of  trade  ;  and  Co.  Litt.  160,  b,  says  so.  I  would  not  willingly 
deprive  a  poor  tenant  of  a  right,  because  he  wrote  a  notice  where 
none  was  necessary,  or  because  it  was  couched  in  ambiguous 
language.  To  be  sure,  if  the  notice  is  such,  that  it  must,  ne- 
cessarily, or  may,  naturally,  mislead  a  landlord,  it  may  affect  the 
extent  of  the  tenant's  right  of  recovering,  beyond  the  matters  noti- 
fied ;  but  if  it  requires  a  lawyer  to  give  a  technical  meaning  to 
make  the  difficulty,  it  would  not  be  much  wrong  to  give  the  words 
the  meaning  a  common  person  would  affix  to  them.  The  tenant 
has  a  special  property  in  goods  left  in  his  possession  in  the  way  of 
trade ;  he  may  rescue  them  when  illegally  taken  ;  but  as  the  testi- 
mony discloses  other  notice  besides  the  written,  it  was  not  error  to 
submit  it  all  to  the  jury. 

*oq-i        *  There  was  some  discussion  of  the  question  whether  tres- 

'  pass  was  the  proper  action ;   the  suit  is  brought  for  illegally 

taking  the  goods ;  not  for  taking  them  legally  and  detaining  them 

unlawfully  ;  but  this  question  does  not  arise  on  the  record  before 
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us.     The  intimation  of  opinion  by  the  court  on  this  matter  is  not 
assigned  for  error — perhaps  it  is  not  error.1 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  2  Casey  152.     |j  12  Smith  195.|| 
Cited  by  the  Court,  4  Barr  472. 

1  See  6  Watts  41 ;  9  Barr  319 ;  6  Casey  292. 
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Murphy  against  Cress. 

IN     ERROR. 

1.  The  book  of  original  entries  of  a  tradesman,  is  not  evidence  of  the  deliv- 
ery of  goods  to  be  sold  on  commission,  even  though  such  book  be  offered  not 
to  charge  the  defendant,  but  as  rebutting  evidence  to  explain  certain  payments 
proved  by  the  defendant. 

2.  Non-joinder  of  a  co-partner  defendant  cannot  be  taken  advantage  of 
on  the  trial. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case  brought  by  George  H.  Cress  against  Francis  Murphy. 

The  plaintiff  declared  in  indebtitatus  assumpsit,  for  goods  sold 
and  delivered.  At  the  trial  before  Jones,  J.,  on  the  pleas  of 
non-assumpsit  and  payment,  &c.,  the  plaintiff  gave  in  evidence 
his  book  of  original  entries,  showing  alleged  sales  of  wood  to 
the  defendant  at  different  times;  the  first  entry  commencing  with 
the  9th  of  June  1831,  and  the  last  purporting  to  have  been  made 
on  the  20th  of  December  1833.  The  defendant  then  gave  in  evi- 
dence certain  receipts,  signed  by  the  plaintiff,  acknowledging  the 
payment  of  money  to  him,  and  dated  at  different  periods  between 
the  12th  of  October  1832,  and  the  21st  of  September  1833,  and 
amounting  altogether  to  $134.  He  also  examined  witnesses  to 
prove  that  in  point  of  fact,  the  contract  for  the  sale  of  the  wood 
was  made,  not  with  himself,  but  with  a  certain  firm  of  Miller  and 
Murphy,  which  was  composed  of  one  Miller  and  one  Albert  Mur- 
phy, a  son  of  the  *defendant;  and  also  gave  in  evidence  a  r*o.| 
a  bill  or  account  for  the  wood  in  question,  headed  "  Wood  * 
delivered  to  Miller  and  Murphy,"  and  sundry  receipts  given  by  the 
plaintiff  to  Miller  and  Murphy,  and  to  Albert  Murphy.  The 
plaintiff  then  offered  in  evidence,  as  rebutting  testimony,  his  book 
of  original  entries,  which  appeared  to  have  been  crossed  over  with 
a  pen,  viz. : 
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"  1832— F.  Murphy,  Dr. 

Wood  delivered  to  sell  on  commission,  at  75  cents. 
Sept.  24 — Delivered  8£  cords  hickory. 
Oct.  12—        "         9       "  " 

Which  entries  were  objected  to  by  the  defendant ;  but  the  court 
overruled  the  objection,  and  admitted  the  evidence.  The  plaintiff 
then  called  witnesses  to  prove  that  the  defendant  purchased  the 
wood,  either  on  his  own  account,  or  as  a  partner  with  Miller  and 
Murphy. 

The  judge  in  his  charge  said,  "  If  the  defendant  be  a  partner 
with  Miller  and  Murphy,  he  is  still  liable  in  this  action — because 
he  ought  to  have  pleaded  the  non-joinder  of  the  other  partner  in 
abatement  of  the  suit.  It  is  too  late  now  to  take  advantage  of 
this  omission.  If  the  plaintiff  discovered  the  fact  after  the  suit 
was  commenced,  he  has  a  right  to  charge  the  defendant  individu- 
ally, unless  the  defendant  himself  takes  advantage  of  the  omis- 
sion to  abate  the  action.  You  are  to  judge  of  the  evidence.  If 
you  find  that  the  wood  was  sold  to  the  defendant  on  his  private 
account,  he  is  liable.  If  it  was  sold  to  the  firm  of  Miller  and 
Murphy,  and  the  defendant  was  a  secret  partner  of  that  firm,  he 
is  liable.  But  if  the  wood  was  not  sold  to  the  defendant  on  his 
private  account,  and  the  defendant  was  not  a  partner  of  the  firm  of 
Miller  and  Murphy,  he  is  not  liable." 

The  jury  having  found  for  the  plaintiff  the  whole  amount  of  his 
claim,  the  defendant  took  a  writ  of  error,  and  assigned  the  follow- 
ing exceptions : 

•'  1.  The  court  below  erred  in  the  admission  of  the  entry  in  the 
plaintiff's  book,  showing  wood  delivered  to  the  defendant  to  sell 
on  commission,  as  rebutting  evidence. 

"  2.  The  court  erred  in  charging  the  jury  that  if  the  defendant 
was  a  partner  of  the  firm  of  Miller  and  Murphy,  he  is  liable  in  this 
action,  because  he  did  not  plead  the  non-joinder  of  the  other  part- 
ner in  abatement. 

"  3.  The  court  erred  in  charging,  that  if  the  wood  was  originally 
sold  to  the  defendant  on  his  private  account,  he  is  liable,  when  it 
clearly  appeared  that  even  if  the  defendant  originally  made  the 
contract  for  the  wood,  there  was  subsequently  a  change  of  credit 
given,  and  the  liability  was  transferred  to  Miller  and  Murphy. 

"4.  The  court  erred  generally  in  charging  the  jury  in  point  of 

1 1 1 NN  . 

Mr.  Isaac  Norris,  for  the  plaintiff  in  error,  contended, 


*oc-i       *1.  That  the  book  of  original  entries  was  not  admissible, 
'   to  prove  a  sale  of  goods  on  commission ;    citing  upon  this 
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point,  Juniata  Bank  v.  Brown,  5  S.  &  R.  226 ;  Baisch  v.  Hoff,  1 
Yeates  198;  Thompson  v,  McKelvey,  13  S.  &  R.  126. 

2.  That  the  defendant  having  been  indebted  to  the  plaintiff  on 
his  separate  account,  and  the  declaration  being  general,  it  was  not 
necessary  for  him  to  plead  the  non-joinder  in  abatement.  He  cited 
Gow  on  Partnership  194. 

Mr.  O.  Ingersoll,  contra,  argued  that  the  book  of  original  entries 
was  properly  admitted ;  having  been  offered,  not  to  charge  the 
defendant,  but  as  rebutting  evidence,  and  as  explanatory  of  the 
entry  on  the  plaintiff's  books  which  had  been  crossed  out. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — This  suit  was  brought  by  Cress  to  recover  the 
price  of  wood,  alleged  to  be  sold  to  F.  Murphy,  the  defendant 
below. 

Murphy  admitted  that  he  had  received  some  wood,  and  produced 
receipts,  five  in  number,  for  the  payment  of  different  sums,  amount- 
ing to  $134 — the  first  dated  the  12th  of  October  1832,  and  the  last 
the  21st  of  September  1833 ;  which  he  alleged  was  in  full  of  all 
the  wood  he  had  got  from  the  plaintiff.  As  to  the  rest  of  the  plain- 
tiff's demand,  he  alleged  that  the  wood  was  not  sold  or  delivered 
to  him,  but  to  A.  G.  Murphy  and  Jesse  Miller,  who  kept  a  wood 
yard  and  did  business  under  a  firm  of  Murphy  aud  Miller.  As  to 
the  evidence  on  this  point  of  the  case,  and  the  directions  of  the 
court  to  the  jury,  we  do  not  see  any  error.1  The  question  at  length 
turned  on  the  credit  of  the  witnesses,  as  to  whether  Francis  Mur- 
phy was  a  partner  in  that  firm  of  Murphy  and  Miller ;  but  if  he 
was,  his  receipts  for  $134,  would  have  reduced  the  plaintiff's 
demand  so  much.  To  do  away  the  effect  of  these  receipts,  the 
plaintiff  below  offered  as  rebutting  evidence,  another  part  of  his 
book,  in  which  was  an  entry  as  follows : 

"  1832— F.  Murphy,  Dr. 
Wood  delivered  to  sell  on  commission, 
Sept.  21 — Delivered  8^  cords  hickory. 
Oct.  12—         "         9       "         " 

This  entry  was  formally  crossed ;  it  was  objected  to,  but  admit- 
ted and  a  bill  of  exception  taken. 

In  Poultney  v.  Ross,  1  Dall.  239,  Shippen,  J.,  says,  "  Though 
in  England  the  shop-book  of  a  tradesman  is  not  evidence  of  a 
debt,  without  the  oath  of  a  clerk  who  made  the  entry,  yet  here, 
from  the  necessity  of  the  case,  as  business  is  often  carried  on  by 
the  principal,  and  many  of  our  tradesmen  do  not  keep  clerks,  the 

1  See  7  Harris  275  •  8  Id.  235  :  2  Casey  462. 

35 


35  SUPREME  COURT  [Dec.  Term, 

[Murphy  v.  Cress.  | 

book  proved  by  the  oath  of  the  principal,  has  always  been  admit- 

jog-i   ted.     And  such  *book  is  prima  facie  evidence  of  the  price  as 

'   well  as  of  the  sale  and  delivery  of  goods :"  1  Yeates  347. 

But  the  book  is  only  evidence  of  sale  and  delivery  to  the  person 
who  got  the  goods,  and  not  of  any  collateral  matter — as  that 
another  person  promised  to  pay  for  them,  or  was  bail  for  the  pay  : 
1  Dall.  238-9.  And  in  every  case  where  a  day-book  has  been 
offered  to  prove  any  collateral  matter,  it  has  not  been  received.1 

In  1  Yeates  198,  we  have  the  case  of  a  defendant  who  admitted 
the  having  received  the  goods  sued  for,  but  produced  his  own  book 
in  which  he  stated  that  the  goods  were  received  to  be  sold  on  com- 
mission, and  charged  himself  with  the  price  of  such  as  were  sold ; 
but  Yeates  and  Bradford,  JJ.,  rejected  the  evidence,  saying  it  was 
not  within  the  reason  or  necessity  under  which  such  books  have 
been  admitted  in  evidence  in  our  courts ;  and  that  an  agency  or 
trust  must  be  proved  by  other  testimony  than  the  party's  own 
handwriting. 

We  do  not  consider  it  material  in  what  stage  of  the  cause  or  for 
what  purpose  it  was  offered.  The  fact,  if  it  were  so,  that  the 
plaintiff  had  delivered  wood  to  the  defendant  to  sell  on  commission, 
must  be  proved  by  some  other  evidence  than  the  plaintiff's  own 
books.  To  admit  it  would  be  going  further  than  any  case  has  gone, 
and  for  this  the  judgment  is  reversed. 

It  has  been  said  here,  that  the  objection  taken  in  the  District 
Court,  was  because  it  was  offered  as  rebutting  evidence,  and  that 
the  ground  now  taken  was  not  there  mentioned.  If  so,  we  can't 
help  it.  The  record  shows  no  such  matter  ;  and  we  must  go  by 
that.  I  am  aware,  that  more  care  by  the  counsel  and  court  below, 
in  making  up  the  record,  would  be  more  satisfactory  to  the  judges 
of  both  courts. 

Judgment  reversed,  and  venire  de  novo. 

|  Cited  by  Counsel,  1  Outerbridge  285. || 

1  See  10  Watts  249 ;  4  W.  4  S.  291 ;  5  Id.  384  ;  2  Barr  324  ;  1  Jones  311  $ 
12  Wright  22. 
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McFadden  against  Erwin. 

IN  ERROR. 

1.  In  assumpsit  on  a  promissory  note  drawn  by  the  defendant  in  favor 
of  the  plaintiff,  it  appeared  that  the  plaintiff  and  defendant  had  been  con- 
cerned together  in  a  contract  made  with  a  canal  company,  for  the  construc- 
tion of  a  portion  of  the  canal.    Held,  that  evidence  was  admissible  on  the  part 
of  the  defendant,  by  way  of  set-off  to  the  plaintiff's  claim,  that  he  (the  defend- 
ant) had  made  certain  payments  for  materials  and  labor  in  reference  to  the 
said  contract,  to  an  amount  exceeding  the  plaintiff's  claims,  and  leaving  a 
balance  due  to  him. 

2.  It  seems,  that  since  the  act  of  4th  April  1831,  a  claim  for  a  balance 
arising  from  partnership  transactions,  may  be  set  off  in  assumpsit,  although 
such  balance  has  not  been  ascertained  by  auditors  in  an  action  of  account. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case,  brought  by  James  Erwin  against  William  McFadden. 

The  plaintiff  declared  in  assumpsit  on  a  promissory  note  or  '  due- 
bill,'  drawn  by  the  defendant  in  his  favor,  for  the  sum  of  one  hun- 
dred dollars  payable  on  demand. 

The  defendant  pleaded  non  assumpsit  and  payment,  with  leave 
to  give  the  special  matter  in  evidence ;  and  in  pursuance  of  the 
rule  of  court,  gave  the  following  notices  to  the  plaintiff,  viz. : 

"  Sir :  You  are  requested  to  take  notice  that  the  above-named 
defendant,  on  the  trial  of  this  cause,  will  give  in  evidence  and 
insist  that  the  above-named  plaintiff,  James  «Erwin,  before  and  at 
the  commencement  of  this  suit,  to  wit,  on  the  5th  of  April  1830, 
at  the  county  aforesaid,  was  and  still  is  indebted  to  the  said  defend- 
ant in  a  large  sum  of  money,  to  wit,  the  sum  of  fourteen  hundred 
and  seventeen  dollars  and  sixty-seven  cents,  for  so  much  money  by 
the  said  defendant,  for  the  use  of  the  said  James  Erwin  (the  plain- 
tiff ),  and  at  his  special  instance  and  request,  lent,  advanced,  paid, 
laid  out  and  expended  in  paying  laborers  who  worked  at  a  section 
of  the  canal  on  the  river  Schuylkill,  at  Flat-rock,  in  the  county  of 
Philadelphia ;  and  also  in  a  further  sum  of  money,  to  wit,  the  sum 
of  three  hundred  and  seventy-six  dollars  and  fourteen  cents,  for  so 
much  money  lent,  advanced,  paid,  laid  out  and  expended  by  the 
said  defendant,  for  the  use  of  the  said  plaintiff  at  his  like  special 
instance,  for  powder  for  blowing  or  blasting  rocks  at  the  said  sec- 
tion of  the  said  canal,  paid  to  Peter  and  Henry  Rankin  ;  and  also, 
in  a  further  sum  of  money,  to  wit,  the  sum  of  one  hundred  dollars, 
for  so  much  *money  lent,  advanced,  paid,  laid  out  and  r*3g 
expended  by  the  said  defendant,  for  the  use  of  the  said 
plaintiff,  James  Erwin,  and  at  his  like  special  instance  and  request, 
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for  making,  repairing  and  putting  in  order  tools  and  implements 
for  working  at  the  said  section  of  the  said  canal ;  and  also,  in  a 
further  sum  of  money,  to  wit,  in  the  sum  of  seventy  dollars  lent, 
advanced,  paid,  laid  out  and  expended  by  the  said  defendant,  for 
the  use  of  the  said  plaintiff,  James  Erwin,  at  his  like  special 
instance  and  request,  being  the  amount  of  a  note,  dated  the  '22d  of 
March  1826,  for  seventy  dollars  in  favor  of  George  McFetridge, 
signed  McFadden  and  Erwin ;  and  also,  in  the  further  sum  of  fifty- 
three  dollars  and  one  cent,  for  divers  goods,  wares  and  merchandize 
sold  and  delivered  by  the  said  defendant  to  the  said  plaintiff", 
James  Erwin,  and  at  his  like  special  instance  and  request ;  and 
also,  in  a  further  sum  of  money,  to  wit,  the  sum  of  two  hundred 
dollars  for  the  work  and  labor,  care  and  diligence  of  the  said 
defendant  in  and  about  the  affairs  and  business  of  the  said  plain- 
tiff, James  Erwin,  in  relation  to  the  said  section  of  the  said  canal ; 
and  also,  in  a  further  sum  of  money,  to  wit,  the  sum  of  fifteen  hun- 
dred dollars  for  so  much  money  heretofore,  to  wit,  on  the  5th  day 
of  April  1830,  in  the  county  of  Philadelphia,  by  the  said  defend- 
ant, for  the  use  of  the  said  plaintiff,  James  Erwin,  and  at  his  like 
special  instance  and  request,  lent,  advanced,  paid,  laid  out  and 
expended ;  and  that  the  said  defendant  will  set  off  and  allow  to  tho 
said  plaintiff,  on  the  said  trial,  so  much  of  the  said  sums  so  due  and 
owing  from  the  said  plaintiff  to  the  said  defendant,  against  any 
demand  of  the  said  plaintiff  to  be  proved  on  the  said  trial  as  will 
be  sufficient  to  satisfy  and  discharge  such  demand  according  to  the 
form  of  the  statute  in  such  case  made  and  provided." 

"  Sir :  In  addition  to  the  notice  heretofore  given,  you  are 
requested  further  to  take  notice  that,  on  the  trial  of  the  above 
cause,  the  defendant*will  give  evidence  to  show  that  the  widening 
of  the  canal  at  Flat-rock,  on  the  river  Schuylkill,  commenced  in 
or  about  the  fall  of  the  year  1829,  was  considered,  carried  on  and 
done  as  a  joint  business  or  partnership  between  the  said  James 
Erwin  and  William  McFadden ;  and  that  there  is  due  from  the 
said  Erwin  to  the  said  McFadden  a  large  balance  resulting  from 
the  said  joint  business  or  partnership,  to  wit,  a  balance  of  two  hun- 
dred and  fifty  dollars,  which  the  said  McFadden  will  give  in  evi- 
dence as  a  set-off  against  the  demand  of  the  plaintiff  in  the  said 
action  on  the  trial  thereof." 

On  the  trial  before  Jones,  J.,  on  the  10th  of  November  1835,  it 
appeared  that  the  plaintiff  had  taken  a  contract  with  the  Schuylkill 
Navigation  Company  for  widening  a  portion  of  the  Schuylkill 
canal  in  the  autumn  or  winter  of  1829,  and  had  joined  the  defend- 
ant with  him  in  the  undertaking,  in  the  character  of  a  partner. 
The  defendant  then  offered  to  prove  that  he  had  expended  divers 
sums  of  money  for  materials,  and  the  wages  of  labor  in  the  per- 
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form  ance  of  *  the  contract ;  and  that  there  was  an   actual      f9|toQ 
balance  due  to  him  over  and  above  the  money  received  on      L 
the  contract,  of  a  sum  of  money  exceeding  the  amount  claimed  by 
the  plaintiff  in  this  action. 

The  evidence  so  offered  was  objected  to  on  the  part  of  the  plaintiff 
and  the  judge  refused  to  receive  it  on  the  ground  that  it  was 
"  evidence  of  unliquidated  damages  depending  upon  an  unsettled 
account  between  the  parties,  which  could  not  be  tried  in  this 
collateral  proceeding."  The  defendant's  counsel  excepted  to  this 
decision  ;  and  a  verdict  having  been  given  for  the  plaintiff,  the  cause 
was  removed  to  this  court. 

The  only  error  assigned  was  the  rejection  of  the  evidence. 

Mr.  Keemle,  for  the  plaintiff  in  error,  cited  Stiles  v.  Donaldson, 
2  Dall.  264  ;  Brubacker  v.  Robinson,  3  P.  &  W.  295 ;  Galbraith 
v.  Moore,  2  Watts  86. 

Mr.  Isaac  Norris,  contra,  cited  Campbell  v.  Calhoun,  1  P.  &  W. 
140  ;  Patton  v.  Ash,  7  S.  &  R.  116  ;  Steigleman  v.  Jeffries,  1  Id. 
477. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  rejection  of  the  evidence  offered  by  the  de- 
fendant below  in  support  of  his  claim  against  the  plaintiff  there,  as 
a  set-off  to  the  demand  of  the  latter  is  attempted  to  be  supported 
upon  two  grounds  :  First,  Because  it  was,  as  is  alleged,  a  claim 
for  unliquidated  damages,  and  second,  Because  it  was  a  claim 
growing  out  of  a  partnership  entered  into  between  the  plaintiff  and 
the  defendant  for  excavating  a  section  of  a  certain  canal. 

In  regard  to  the  first  ground  it  is  certainly  a  misapprehension 
of  the  true  character  of  the  demand,  which  the  defendant  below 
offered  to  prove  against  the  plaintiff,  to  consider  it  a  claim  of  un- 
liquidated damages,  or  as  being  from  its  nature  so  uncertain  as  to 
be  incapable  of  being  reduced  to  certainty,  and  therefore  not  such 
as  may  be  set  up  by  the  defendant  under  our  Defalcation  Act  as  a 
defence  either  in  whole  or  in  part,  to  the  plaintiff's  demand. 
Damages  claimed  for  a  breach  of  contract  by  one  party  against  the 
other  on  account  of  having  done  an  act  contrary  to  his  agreement, 
or  for  not  having  performed  an  act,  which  by  his  agreement  he  was 
bound  to  do,  may  be  deemed  unliquidated  in  this  sense,  when  the 
injury  done  or  suffered  is  of  such  a  nature  as  to  furnish  no  fixed  or 
certain  rule  for  the  measure  of  the  damages  thereby  sustained  ;  but 
surely  this  cannot  be  said  of  the  defendant's  claim  here,  which  was  for 
money  paid,  laid  out  and  expended  by  him,  as  he  alleges,  for  the 
use  of  the  plaintiff,  who,  according  to  the  agreement  between  them, 
was  bound  to  reimburse  him.  The  measure  of  the  damages  or  the 
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amount,  which  the  defendant  would  have  a  right  to  recover  in  such 
*-l01  case»  is  perfectly  certain  and  well  settled.  For  though  the 
J  *claira  may  consist  of  various  sums  of  money  paid  at  differ- 
ent times,  yet  upon  its  being  shown  by  satisfactory  evidence  that 
they  were  paid  for  the  use  of  the  plaintiff,  under  circumstances  which 
impose  upon  him  the  obligation  of  reimbursement,  the  aggregate 
thereof,  with  interest  thereon  from  the  times  of  payment,  becomes 
the  measure  of  the  damages  or  sum  that  the  defendant  is  entitled 
to  be  allowed,  and  is  capable  of  being  ascertained  with  mathe- 
matical certainty.1 

Then  as  to  the  second  ground  taken  in  support  of  the  rejection 
of  the  evidence,  it  appears  to  be  equally  untenable.  For  admitting 
that  the  defendant  and  the  plaintiff  stood  in  the  relation  of 
copartners,  and  that  the  moneys  advanced  and  paid  by  the  defend- 
ant, for  which  he  claims  to  be  reimbursed,  were  paid  by  him  as 
the  copartner  of  the  plaintiff,  it  cannot  be  denied,  if  he  has  thus 
paid  more  than  his  due  proportion,  that  the  plaintiff  is  bound  to 
reimburse  him,  so  far  that  the  gain  or  loss  of  each  may  be  equal- 
ized according  to  his  interest  under  their  partnership  agreement. 
But  it  has  been  objected  that  such  over-payment,  and  the  amount 
thereof  ought  first  to  have  been  ascertained  by  a  settlement  be- 
tween the  parties  in  some  way,  before  it  can  be  made  the  subject 
of  a  set-off;  if  the  defendant,  however,  has  made  such  over-pay- 
ment, as  he  alleges,  and  a  jury  be  competent  to  decide  on  this  fact, 
and  to  ascertain  the  amount  thereof,  there  is  certainly  no  good 
reason  why  the  matter  should  not  be  submitted  to  them  for  that 
purpose.  The  partnership  between  the  plaintiff  and  the  defendant, 
it  would  seem,  was  formed  with  a  view  to  accomplish  a  single  ob- 
ject, and  being  by  its  terms  confined  to  one  transaction  only,  that 
of  excavating  a  section  or  small  part  of  a  canal,  it  cannot  be  sup- 
posed that  the  labor  done  and  the  money  paid  out  on  account  thereof 
were  very  complex,  and  such  as  to  require  auditors  to  settle  and 
adjust  the  accounts  relative  thereto  between  the  parties.  This 
being  the  case,  the  matters  in  controversy,  growing  out  of  the  part- 
nership here,  could  have  been  determined  more  speedily  and  quite 
as  well  by  the  jury  as  by  auditors,  and  therefore  ought  to  have 
been  submitted  to  them.  This  doctrine  was  laid  down  in  Bru- 
backer  v.  Robinson,  3  P.  &  \V.  295 ;  and  the  case  ruled  in  accor- 
dance with  it ;  as  also  the  case  of  Galbraith  v.  Moore,  2  Watts  86, 
afterwards.  But  even  if  it  were  a  partnership  involving  a  series 
of  transactions  and  matters  of  account  of  the  greatest  complexity, 
the  jury  are  now  made  perfectly  competent  to  the  task  of  settling 
and  adjusting  the  accounts  of  the  parties  by  the  act  of  assembly  of 

1  See  4  W.  &  S.  291  ;  6  Id.  152;  5  Casey  194. 

||  Hunt  r.  Gilmore,  9  Smith  450 ;  Halfpenny  r.  Bell,  1  Norrie  128  ;  Domes- 
tic Sewing  Machine  Co.  v.  Say  lor,  5  Id.  287.  U 
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the  4th  of  April  1831,  Pamph.  L.  492.  It  is  thereby  enacted 
"  that  in  all  actions  of  account-render,  the  jury  before  whom  the 
same  shall  be  tried,  shall  have  full  power  to  settle  the  accounts  of 
the  parties,  and  find  in  favor  of  the  plaintiff  or  of  one  or  more 
of  the  defendants,  such  sum  or  sums  as  shall  appear  to  be  due." 
By  this  act  it  would  seem,  that  every  objection,  which  stood  pre- 
viously thereto  in  the  way  of  referring  the  settlement  of  partner- 
ship accounts  to  a  jury  is  *completely  removed,  however  ^  ... 
complicated  they  may  be.  Anterior  to  the  passage  of  this 
act,  it  was  deemed  necessary  to  have  auditors  appointed1  to  state 
and  settle  complicated  accounts  of  a  copartnership  ;  and  as  auditors 
could  not  be  appointed  by  the  authority  of  the  court,  without  the 
consent  of  the  parties,  in  any  other  form  of  action  than  that  of  ac- 
count-render, assumpsit  was  therefore  held  riot  to  lie  for  one  partner 
against  another,  to  compel  the  payment  of  money  received  by  the 
latter  beyond  his  due  proportion,  nor  for  the  reimbursement  of 
moneys  paid  by  the  former  beyond  what  his  interest  in  the  part- 
nership required  :  but  the  form  of  the  action,  whether  assumpsit  or 
account-render,  would  seem  now  not  to  be  material,  seeing  the 
settlement  of  the  accounts  is  to  be  made,  not  by  auditors,  but 
by  a  jury,  who  can  have  all  the  lights  and  facilities  to  enable  them 
to  do  so  in  the  one  form  of  action  that  they  could  have  in  the 
other.  We  therefore  think  it  is  no  objection  to  the  receiving  of 
the  defendant's  claim,  as  a  set-off  in  this  case  against  the  plaintiff's 
demand,  that  it  arises  out  of  a  partnership  transaction  and  renders 
a  settlement  of  the  accounts  thereof  necessary  to  be  made  by  the 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  5  Wharton  450 ;  6  Id.  617;  6  Watts  75  ;  5  W.  &  S. 
469  ;  6  Id.  78,  157,  442 ;  6  Barr  284 ;  1  Harris  266  ;  2  Miles  401  :  ||  21 
Smith  179 ;  28  Id.  315;  s.  c.  1  W.  N.  C.  164.|| 

Cited  by  the  Court,  7  Wright  317  ;  3  P.  F.  Smith  151.  ||  Assumpsit  can  be 
maintained  between  partners  in  a  single  transaction  :  Meason  v.  Kaine,  13 
Smith  338  ;  but  see  Leidy  v.  Messinger,  21  Smith  177.|| 

1  See  to  the  contrary  (||  as  a  general  proposition  ||),  5  W.  &  S.  469  :  9  Barr 
337.  ||  Klase  v.  Bright,  21  Smith  186 ;  Wharton  v.  Douglass,  26  Id.  273 ; 
Hains  v.  Rapp,  2  W.  N.  C.  595.|| 
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Grant  and  Another  against  Gill. 

IN  ERROR. 

1.  In  assumpsit  for  use  and  occupation,  it  is  not  necessary  to  render  the 
defendant  liable,  that  he  should  actually  have  held  posesssion  for  the  whole 
time  laid  in  the  declaration,  if  he  became  tenant  by  contract  and  retained 
the  control  and  command  of  the  property  under  such  contract. 

2.  The  plaintiff,  by  a  parol  agreement,  let  to  A.  a  certain  warehouse  for  a 
year,  commencing  on  the  1st  of  January  1830,  at  a  certain  rent  payable  quar- 
terly ;  A.  continued  more  than  two  years  in  possession,  and  then  made  an 
assignment  of  all  his  estate  and  effects  to  the  defendants,  for  the  benefit  of  his 
creditors.     The  defendants  paid  rent  to  the  plaintiff  to  the  1st  of  July  1832. 
On  the  3d  of  July,  having  closed  the  business  previously,  they  tendered  the 
key  to  the  plaintiff.    Held,  that  they  were  liable  in  assumpsit  for  use  and 
occupation  for  the  quarter  ending  on  the  1st  of  October  1832  ;  and  that  their 
liability  was  personal  and  not  representative  :  but  naming  them  as  assignees 
in  the  suit  was  not  error. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case  brought  by  John  Gill,  Jr.,  against  Samuel  Grant  and  Dexter 
Stone,  assignees  of  Joseph  and  William  Seaver. 

Tho  plaintiff  declared  in  assumpsit  for  the  use  and  occupation 
of  a  certain  warehouse  in  the  city  of  Philadelphia,  for  one  quarter, 
viz. :  from  the  first  day  of  July  to  the  first  day  of  October  1832. 

On  the  trial  before  Pettit,  President,  it  appeared  that  sometime 
about  the  1st  of  January  1830,  Joseph  and  William  Seaver  made  a 
parol  agreement  with  the  plaintiff,  for  the  occupation  of  the  premi- 
ses for  one  year  from  that  date,  at  the  rent  of  §850  per  annum, 
payable  quarterly,  under  which  they  went  into  possession.  On  the 
16th  of  March  1832,  they  made  a  general  assignment  of  all  their 
estate  and  effects  to  Samuel  Grant  and  Dexter  Stone,  upon  the 
usual  trusts,  for  the  sale  of  the  assigned  property,  and  the  distribu- 
tion of  the  proceeds  among  their  creditors.  The  assignees  took 
possession  of  the  premises  and  of  the  goods  of  the  assignors,  who 
remained  in  charge  of  the  same  as  their  agents,  and  were  employed 
as  such  in  winding  up  the  business.  The  rent  due  to  the  1st  of 
July  was  paid  to  the  plaintiff,  who  gave  a  receipt  to  the  defend- 
ants as  "assignees  of  J.  and  W.  Seaver."  On  the  30th  of  June 
the  assignees  closed  the  store,  and  on  the  3d  of  July  sent  the  key 
to  ^e  *P'aintinr>  who,  however,  declined  receiving  it.  The 
premises  remained  unoccupied  during  the  remainder  of  the 
quarter. 

The  judge  charged  the  jury  to  the  following  effect: 

"  The  facts  are  not  in  dispute.  The  claim  is  for  use  and  occu- 
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pation  of  a  store  in  Market  street,  for  one  quarter  from  1st  of  July 
to  1st  of  Oct.  1832.  In  March  1832  the  lessees  made  an  assign- 
ment to  Messrs.  Grant  and  Stone,  for  the  benefit  of  creditors. 
Grant  and  Stone  took  possession  of  the  store,  and  paid  to  the 
plaintiff  the  rent  for  the  quarter  ending  30th  of  June  1832 ;  the 
plaintiff  giving  and  they  taking  a  receipt  as  assignees  of  J.  &  W. 
Seaver.  The  relation  of  landlord  and  tenant  thus  became  estab- 
lished between  the  plaintiff  and  defendants.  It  appears  that  no 
effort  was  made  to  give  up  the  possession  'till  July  3d  1832,  when 
a  new  quarter  had  commenced.  The  key  was  then  sent  to  plain- 
tiff, but  he  refused  to  receive  it ;  and  it  was  not  received  or  used 
by  plaintiff  until  the  expiration  of  the  quarter,  when  he  made  a 
demand  of  the  rent  from  the  defendants.  It  is  said  on  part  of  the 
defendants,  that  because  the  assignees  employed  the  Messrs. 
Seavers  in  winding  up  the  business,  the  occupancy  must  be  con- 
sidered as  that  of  the  Messrs.  Seavers,  and  not  as  that  of  the 
defendants.  The  law  is  not  so.  The  parties  might  perhaps  have 
managed  the  matter  so  as  to  avoid  personal  liability  on  the  part  of 
the  defendants  ;  but  they  have  not  so  managed  it.  Again  it  is 
said,  that  as  the  assignment  was  a  voluntary  one,  and  no  provision 
was  made  to  pay  the  rent,  the  assignees  were  not  bound  to  pay 
longer  than  the  assigned  effects  remained  in  the  store.  The 
answer  to  this  suggestion  is,  that  the  plaintiff  has  nothing  to  do 
with  the  terms  of  the  assignment.  The  relation  of  landlord  and 
tenant  having  been  established,  and  mutually  recognised,  as 
appears  by  the  payment  and  receipt  of  rent,  the  plaintiff  and 
defendant  were  mutually  bound  by  it ;  and  the  claim  being  only 
for  the  quarter  actually  entered  upon  by  the  defendants,  and  the 
premises  never  during  that  period  having  been  used  by  the  plain- 
tiff, the  defendants  were  liable  for  the  rent." 

The  jury  having  found  for  the  plaintiff,  the  defendants  removed 
the  cause  to  this  court,  and  assigned  the  following  errors : 

1.  The  learned  jndge  erred  in  not  stating  that  as  the  declaration 
was  for  use  and  occupation  by  the  defendants  below,  from  the  first 
of  July  to  the  first  of  October  1832 ;  and  the  evidence  of  the  plain- 
tiff proved  there  was  no  such  occupation,  therefore  the  plaintiff 
could  not  recover. 

2.  The  judge  erred  in  not  stating  that  as  the  assignment  was  a 
voluntary  one,  and  no  provision  made  to  pay  the  rent,  the     [$44 
*assignees  (the  defendants  below)  were  not  bound  to  pay 
longer  than  the  assigned  effects  remained  in  the  store. 

3.  The  judge  erred  in  stating  that  the  fact  of  the  payment  of 
one  quarter's   rent  by  the  defendants  to  the  plaintiff,  established 
the  relations  of  landlord  and  tenant. 

4.  The  judge  erred  in  stating  that  the  payment  of  rent  by  the 
assignees  made  them  personally  liable  to  the  plaintiffs  below. 
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Mr.  Arundel  for  the  plaintiffs  in  error,  cited  Morris  v.  Parker, 
1  Ashmead  187 ;  Rush  v.  Good,  14  S.  &  R.  231 ;  Gray  v.  Bell,  4 
Watts  410  ;  Peck  v.  Randall,  1  Johns.  165 ;  Bancroft  t'.  Waddell, 
13  Id.  489 ;  Pratt  v.  Levan,  1  Miles  358. 

Mr.  Oswald  Thompson  for  the  defendant  in  error,  referred  to 
Lesley  v.  Randolph,  4  Rawle  123 ;  Comyn's  Landlord  &  Tenant 
207 ;  Fahnestock  0.  Fustenauer,  5  S.  &  R.  178  ;  Logan  v.  Her- 
ring, 8  Id.  461 ;  Auriol  v.  Mills,  4  Terra  Rep.  98  ;  Clark  v.  Hume, 
1  Barn.  &  Aid.  304 ;  Wickersham  v.  Nicholson,  14  S.  &  R.  118. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT  J. — The  first  error  assigned  is,  that  the  court  below 
did  not  state  that  as  the  declaration  was  for  use  and  occupation  by 
the  defendants  below,  from  the  1st  of  July  to  the  1st  of  Oct.  1832, 
and  the  evidence  of  the  plaintiff  proved  that  there  was  no  such 
occupation,  therefore,  the  plaintiff  could  not  recover.  In  this  point 
the  defendants  take  it  for  granted  that  there  was  no  occupation  by 
them  of  the  premises  during  the  quarter  in  dispute.  But  it  is  not 
necessary,  in  order  to  render  the  defendants  liable  in  assumpsit  for 
use  and  occupation,  that  they  should  actually  hold  the  possession 
for  the  whole  time.  If  they  have  by  their  contracts  and  acts 
become  the  plaintiff's  tenants,  and  retained  the  control  and  com- 
mand of  the  property  under  that  contract,  they  are  liable  in  this 
suit.  In  point  of  law  they  have  used  and  occupied  the  property. 
In  McGunnagle  v.  Thompson,  10  S.  &  R.  251,  the  defendant 
agreed  to  rent  a  house,  from  the  1st  of  April  for  one  year,  there 
being  then  in  it  a  tenant  till  the  1st  of  May,  with  whom  the 
defendant  arranged  for  his  leaving  it  on  the  1st  of  May.  The 
defendant  never  took  possession  at  all,  yet  he  was  held  liable  in 
assumpsit  for  use  and  occupation.  Mr.  Justice  Duncan  says,  it  is 
not  necessary  in  every  case  to  prove  the  occupation  by  the  defend- 
ant for  the  time  claimed.  He  might  have  occupied  it ;  he  was  not 
prevented  by  the  landlord  ;  he  did  by  the  tenant  occupy  it  till  the 
1st  of  May,  and  thereby  entered  on  the  possession  in  contemplation 
of  law.  His  not  occupying  was  his  own  fault;  if  occupation  were 
necessary  for  the  whole  time,  the  tenant  by  stepping  out  a  few  days 
+  *r-\  before  the  expiration  of  the  term,  would  not  be  *liable.  So 
in  the  present  case,  Joseph  and  William  Seaver  rented  of 
the  plaintiff  on  the  1st  of  Jan.  1830,  for  one  year,  at  $850,  paya- 
ble quarterly.  They  took  possession  under  the  lease,  and  con- 
tinued to  hold  during  1830,  1831  and  part  of  1832,  by  which 
they  entered  upon  a  third  year,  commencing  the  1st  of  January 
1832.  On  the  17th  of  March,  they  made  an  assignment  to  the 
defendants,  in  trust  for  them  and  other  creditors  (giving  the  defend- 
ants a  preference)  of  "all  their  effects  of  whatsoever  nature  or 
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kind,  and  wheresoever  being,"  which  words  carried  the  lease. 
The  defendants  accepted  the  assignment  and  paid  the  rent  of  the 
quarter  ending  1st  of -June  1832.  This  showed  an  occupation  by 
them  under  the  assignment,  and  made  them  tenants  for  the  year. 
The  defendants  could  not  afterwards  terminate  the  lease  when 
they  pleased ;  it  could  not  be  apportioned  at  their  will.  They 
took  the  place  of  the  Seavers,  and  had  the  control  and  disposition 
of  their  interest,  and  might  have  occupied  longer  if  they  chose. 
They  could  not  annul  the  contract  for  the  running  year  at  any 
time  that  suited  them ;  they  were  bound  till  the  end  of  the  year 
if  the  plaintiff  insisted  on  it ;  and  in  legal  contemplation,  they 
used  and  occupied  the  premises  from  the  1st  of  July  to  the  1st  of 
October,  even  though  they  did  not  choose  to  keep  possession  all 
the  time. 

The  second  error  is,  that  the  judge  did  not  state  that  as  the 
assignment  was  a  voluntary  one,  and  no  provision  made  to  pay  the 
rent,  the  assignees  (the  defendants  below)  are  not  bound  any  longer 
than  the  assigned  effects  remained  in  the  store.  The  liability  of 
the  defendants  arises  from  their  becoming  the  tenants  of  the 
premises,  and  is  founded  on  privity  of  contract.  It  is  immaterial 
whether  they  chose  to  keep  the  assigned  effects  in  the  store  or 
not.  The  claim  of  the  plaintiff  is  not  as  a  creditor  under  the 
assignment,  and  does  not  depend  on  its  terms.  Whether  the  de- 
fendants could  charge  the  rent  against  the  assigned  estate,  is  a 
matter  between  them  and  the  creditors.  If  it  constituted  a  part  of 
the  necessary  expenses  of  executing  the  trust,  then  it  is  provided 
for  in  the  assignment. 

The  third  error  is  in  stating  that  the  fact  of  payment  of  one, 
quarter's  rent  by  the  defendants  to  the  plaintiff,  established  the 
relation  of  landlord  and  tenant. 

The  whole  charge  of  the  court  on  this  point  must  be  taken  to- 
gether, and  it  is  in  substance  that  the  defendants  became  assignees, 
and  as  such  paid  one  quarter's  rent.  These  two  facts,  taken  to- 
gether, show,  in  the  absence  of  any  evidence  to  the  contrary,  that 
they  did  become  tenants  ;  if  they  did  not,  there  was  no  tenant  at 
all,  for  the  Seavers  had  transferred  all  their  right  in  the  lease  by 
the  general  words  of  the  assignment  to  the  defendants,  and  could  not 
prevent  the  defendants  from  claiming  the  right  to  the  lease  and 
possession  if  they  chose  to  do  so.  Their  payment  of  rent  as 
assignees  amounts  to  an  admission  that  they  did  take  possession, 
and  that  they  were  the  tenants,  and  the  Seavers  no  longer  so. 
The  evidence  was  in  *writing,  uncontroverted,  and  it  was  r^g 
the  duty  of  the  court  to  decide  upon  its  effect. 

The  fourth  error  is  in  stating  that  the  payment  of  rent  by  the 
assignees,  made  them  personally  liable  to  the  plaintiffs. 

These  assignees  stand  on  the  same  footing  as  other  assignees, 
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by  deed  or  act  of  the  party,  as  contradistinguished  from  assignees 
in  law,  such  as  assignees  under  bankrupt  or  insolvent  laws.  They 
are  not  sued  to  reach  a  fund  held  by  them,  but  as  persons  who, 
for  their  convenience  or  accommodation  in  the  management  of  their 
trusts,  have  chosen  to  take  the  place  of  the  former  tenants ;  they 
are  personally  responsible  as  such  tenants,  and  not  in  any  representa- 
tive capacity. 

Judgment  affirmed. 

Cited  by  Counsel,  10  Watts  120,  381 ;  2  Barr  145 ;  1  P.  F.  Smith  263  ;  2 
Miles  304.     ||  1  W.  N.  C.  76.1 
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Newbold  against  Prichett. 

CASE  STATED. 

1.  The  act  of  the  19th  March  1810,  which  declares  that  no  devise  or  legacy, 
in  favor  of  a  child  or  other  lineal  descendant  of  a  testator,  shall  be  deemed, 
to  lapse  by  reason  of  the  death  of  such  child,  &c.,  in  the  lifetime  of  the  tes- 
tator, if  such  devisee  or  legatee  shall  leave  issue  surviving  the  testator,  &c., 
•was  intended  to  give  a  benefit  to  the  issue,  and  not  to  confer  any  right  upon  the 
devisee  or  legatee,  to  control  the  devise  or  legacy. 

2.  Therefore,   where    A.   made    her   will,    by   which    she    devised    and 
bequeathed  certain  real  estate  to  her  son  B.,  and  then  B.  made  his  will,  and 
devised  all  his  estate  among  his  children,  and  afterwards  died  in  the  lifetime 
of  A.,  leaving  several  children  ;  it  was  held,  that  the  children  of  B.  took  under 
the  will  of  A.  and  not  under  the  will  of  B. 

3.  Where  one  who  was  entitled  to  a  share  of  the  personal  estate  of  a 
deceased  ancestor,  and  also  to  a  share  of  the  proceeds  of  the  real  estate  of  the 
same  ancestor,  which  had  been  sold  under  proceedings  in  partition,  made  her 
will,  and  therein  bequeathed  "  the  moneys  due  or  to  become  due,  from  the 
estate"  of  such  ancestor ;  it  was  held,  that  the  proceeds  of  the  real  estate,  as 
well  as  the  personal  estate,  passed  by  this  will. 

IN  this  action,  which  was  brought  by  James  S.  Newbold,  execu- 
tor of  the  last  will  and  testament  of  Elizabeth  B.  Prichett,  de- 
ceased, against  Thomas  B.  Prichett,  a  case  was  stated  for  the 
opinion  of  the  court,  as  follows  : 

„, .,-.  *"  Anna  Catharine  Prichett,  in  and  by  her  last  will  and 
testament,  bearing  date  the  7th  day  of  January  1817,  de- 
vised and  bequeathed  unto  her  son  Thomas  Prichett,  certain  parts 
of  her  estate,  real  and  personal,  and  afterwards  died,  leaving  the 
said  will  unrevoked  ;  and  the  said  will  was  duly  proved,  according 
to  law,  on  the  2d  December  1823. 

Thomas  Prichett,  the  son  of  the  said  testatrix,  made  his  last  will 
and  testament,  bearing  date  the  7th  day  of  January  1818,  and 
devised  and  bequeathed  his  estate  in  the  manner  set  forth  in  the 
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same,  and  afterwards  died  in  the  lifetime  of  his  mother,  leaving  his 
said  will  unrevoked,  and  which  was  thereafter  duly  proved,  on  the 
15th  day  of  February  1819. 

Thomas  Prichett  left  a  widow  and  'lawful  issue,  five  children,  to 
wit,  Thomas  B.  Prichett,  the  defendant;  William  B.  Prichett, 
Hannah  B.  Prichett,  Sarah  Ann  Prichett,  and  Elizabeth  B. 
Prichett,  the  testatrix  of  the  plaintiff. 

Elizabeth  B.  Prichett  made  her  last  will  and  testament,  bearing 
date  the  14th  day  of  September  1832,  and  devised  and  bequeathed 
as  therein  contained ;  and  died  September  16th  1832,  leaving  it 
unrevoked. 

The  defendant,  as  executor  and  trustee  under  his  father's  will, 
and  as  agent  for  his  sister,  the  plaintiff's  testatrix,  has  received 
certain  sums  of  money,  proceeding  from  the  rents  of  the  estate  which 
was  of  Anna  Catherine  Prichett,  and  from  the  sale  of  part  of  said 
estate,  made  under  an  order  of  court,  in  proceedings  in  partition. 

The  question  submitted  to  the  court,  is — whether  the  plaintiff 
as  executor,  is  entitled  to  receive  any  part  of  said  money ;  and 
if  any,  what  part  ?  And  if  the  court  shall  be  of  opinion,  that  the 
plaintiff  is  entitled,  the  amount  is  to  be  ascertained  by  the  counsel, 
or  by  an  auditor  under  the  direction  of  the  court,  and  judgment 
to  be,  entered  for  the  plaintiff,  for  the  amount.  But  if  the  court 
shall  be  of  opinion,  that  the  plaintiff  is  not  entitled  to  any  part  of 
the  said  money,  then  judgment  to  be  entered  for  the  defendant. 

The  said  will  of  Elizabeth  B.  Prichett,  bequeathed  "  the  moneys 
due,  or  to  become  due,"  from  the  estate  of  her  said  grandmother, 
her  grandfather,  and  uncle  ;  and  as  to  her  interest  in  the  estate  of 
her  said  father,  she  died  intestate. 

The  case  was  argued  by  Mr.  E.  K.  Price,  for  the  plaintiff,  and 
by  Mr.  James  S.  Smith,  for  the  defendant. 

Mr.  Price. — The  act  of  the  19th  of  March  1810,  provides  that 
"no  devise  or  legacy  in  favor  of  a  child,  or  other  lineal  descendant 
of  any  testator,  shall  be  deemed  or  held  to  lapse  or  become  void, 
by  reason  of  the  decease  of  such  devisee  or  legatee,  in  the  lifetime 
of  the  testator,  if  such  devisee  or  legatee  shall  leave  issue  surviving 
the  testator ;  but  such  devise  or  legacy  shall  be  good  and  available 
in  favor  of  such  surviving  issue,  with  like  effect,  as  if  such  devisee 
or  *legatee  had  survived  the  testator."  The  obvious  intent  r^g 
of  this  provision  was  to  preserve  to  the  children  of  a 
deceased  legatee,  being  a  descendant  of  the  testator,  the  legacy 
which  would  otherwise  lapse.  The  legislature  never  contemplated 
authorizing  the  legatee  to  exercise  any  acts  of  ownership  over  it. 
If  he  can  pass  it  by  will  made  before  the  death  of  the  testator,  so 
he  can  assign  it  by' deed — and  it  may  become  liable  to  creditors — 
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and  in  the  case  of  real  estate  to  his  widow's  dower.  The  only  way 
to  avoid  these  difficulties,  is  to  hold  that  the  children  of  a  deceased 
legatee  take  directly  from  the  testator.  They  take  by  substitution 
for  the  devisee,  and  not  under  or  through  him.  Thomas  Prichett 
merely  devised  his  estate,  and  his  will  can  operate  on  no  real  estate 
that  he  did  not  hold  at  the  time.  1  Kent's  Com.  461,  463,  and 
1  Roper  on  Legacies  320,  were  cited. 

Mr.  Smith. — The  defendant,  as  executor  and  trustee  under  the 
will  of  Thomas  Prichett,  is  desirous  of  obtaining  the  decision  of 
the  court,  to  justify  him  in  his  settlement  of  the  estate.  It  is 
material  to  ascertain  if  the  property  is  to  be  considered  as  passing 
through  Thomas  Prichett.  The  words  in  the  act,  "  with  like  effect 
as  if  the  devisee  or  legatee  had  survived  the  testator,"  must  be 
allowed  some  meaning.  They  cannot  be  rejected  altogether.  In 
Earnest  v.  Earnest,  5  Rawle  213,  it  was  held  that  a  debt  due  by  a 
deceased  parent  might  be  set  off  against  a  claim  by  grandchildren, 
to  a  distributive  share  of  the  estate  accruing  to  them  in  right  of 
such  parent.  The  construction  of  the  act  contended  for  on  the 
part  of  the  plaintiff,  would  prevent  a  similar  result  in  the  case  of  a 
legacy  to  a  deceased  child,  and  would  produce  inequality  in  cases 
of  advancement.  Then  as  to  the  expressions  in  the  will  of  Eliza- 
beth Prichett,  >'  the  moneys  due  or  to  become  due,  from  the  estate 
of  her  grandmother;"  they  do  not  necessarily  refer  to  the  proceeds 
of  the  real  estate,  since  Anna  Catherine  Prichett  left  also  personal 
estate. 

The  opinion  of  the  court  was  delivered  by 
SERGEANT,  J. — It  is  impossible  to  entertain  a  doubt  on  the 
proper  construction  of  this  act  of  assembly,  when  its  object  is  con- 
sidered. The  rule  of  law  was,  that  by  the  death  of  a  devisee  or  leg- 
atee in  the  lifetime  of  the  testator,  the  devise  or  legacy  lapsed  ;  and 
those  who  might  have  derived  a  benefit  under  him,  in  case  he  had 
survived  the  testator,  were  deprived  of  it.  When  such  person  left 
issue,  and  the  testator  was  their  lineal  ancestor,  it  seemed  hard 
that  the  accident  of  death,  perhaps  a  few  days  before  the  testator, 
should  cut  them  off:  especially  when  others  participated  in  the 
bounty  of  the  testator,  whilst  his  own  descendants  were  excluded  by 
misfortune  alone.  The  act  therefore  declares  that  there  shall  be 
no  lapse ;  but  the  devise  or  legacy  shall  be  good  and  available  in 
favor  of  such  issue,  with  like  effect  as  if  such  devisee  or  legatee  had 
*iQi  survived  the  testator.  It  ""operates  to  remove  the  disability 

under  which  the  issue  labored,  of  setting  up  a  derivative 
title  under  one  in  whom  no  primitive  title  had  vested ;  or  in  other 
words,  makes  the  devisee  or  legatee  a  stock  or  propositus,  not  to 
own  or  control  the  right,  but  to  transmit  it :  so  that  the  issue  take 
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what  he  otherwise  would  have  taken.  If  the  doctrine  of  the 
defendants  were  admitted,  so  far  from  conferring  a  benefit  on  the 
issue,  it  would  enable  the  devisee  or  legatee  to  defeat  them  by  his 
will,  or  other  disposition  of  the  property.  And  it  may  also  be 
remarked,  that  if  a  benefit  was  contemplated  to  the  devisee  or 
legatee  himself,  there  is  no  reason  wh'y  it  should  not  be  conferred 
on  him,  whether  he  had  issue  or  not.  It  is  plain,  that  it  was  for 
the  issue  only  the  law  was  passed.  They  are  to  take  with  like 
effect,  as  if  the  devisee  or  legatee  had  survived  the  testator  ;  but  it 
is  only  they  who  are  to  take.  And  where  there  is  no  issue,  a 
lapse  occurs  as  before. 

Another  question  is  made,  viz.,  on  that  clause  in  the  will  of  E. 
B.  Prichett,  by  which  she  bequeaths  the  money  due  or  to  become 
due,  from  the  estate  of  her  grandmother.  Certain  real  estate  had 
belonged  to  her  grandmother,  A.  C.  Prichett,  and  after  her  de- 
cease was  the  subject  of  proceedings  in  partition,  and  was  sold  and 
converted  into  money,  before  E.  B.  Prichett  made  this  will ;  and 
the  question  is,  whether  the  clause  embraced  these  moneys.  The 
language  used  seems  correctly  to  describe  the  fund ;  for  as  E.  B. 
Prichett  then  owned  it,  it  consisted  of  moneys  due  or  to  become 
due  from  or  out  of  the  estate  of  her  grandmother.  We  have  no 
ground  laid  before  us  to  limit  the  construction,  so  as  to  exclude 
that  which  it  is  presumed  the  testator  knew  was  the  nature  of  the 
fund  at  the  time  of  making  her  will,  and  which  the  words  employed 
sufficiently  describe. 

Judgment  for  plaintiff,  when  the  amount  is  ascer- 
tained according  to  the  case  stated. 

Cited  by  Counsel,  6  Whart.  241 5  2  Barr  477  ;  8  Id.  231 ;  10  Id.  361 :  1 
Grant  64 ;  12  Harris  170  ;  12  Wright  502  ;  2  P.  F.  Smith  330  ;  10  Id.  508, 
513. 

Cited  by  the  Court  below,  3  Harris  474, 
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Emerick  against  Harley. 

IN  ERROR. 

The  drawer  of  a  promissory  note  is  not  a  competent  witness,  in  an  action 
by  the  holder  against  the  endorser,  to  prove  that  the  plaintiff  was  an  original 
party  to  the  drawing  of  the  note,  and  agreed  not  to  hold  the  defendant  respon- 
sible for  his  endorsement. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case  brought  by 
Francis  Harley  against  Peter  K.  Emerick. 

The  action  was  brought  on  a  promissory  note  drawn  by  George 
2  WHARTON — 4  4^ 
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Emerick  in  favor  of  and  endorsed  by  the  defendant,  dated  the  2d 
day  of  August  1832,  at  sixty  days,  for  $483.30. 

At  the  trial  on  the  19th  of  January  1836,  before  Jones,  J.,  the 
defendant's  counsel  gave  in  evidence  a  bond  (which  was  produced 
by  the  plaintiff  on  notice)  executed  by  George  Emerick,  the  drawer 
of  the  note,  to  the  plaintiff,  dated  the  27th  day  of  February  1832, 
in  the  penal  sum  of  $10,000,  with  the  following  condition  : 

"  The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  George  Emerick,  his  heirs,  executors  or  administrators, 
shall,  and  do  well  and  truly  pay  and  take  up,  or  cause  to  be  paid 
and  taken  up  at  maturity,  all  promissory  notes  which  he,  the  said 
George  Emerick  hath  drawn,  and  may  hereafter  draw  in  favor 
of  the  said  Francis  Harley,  and  all  other  notes  which  he,  the  said 
Francis  Harley  now  holds,  or  has  endorsed,  or  hereafter  may  hold 
and  endorse,  and  which  the  said  George  Emerick  by  writing  has 
guaranteed  and  may  guarantee,  and  shall,  and  do  well  and  truly 
pay  or  cause  to  be  paid  to  the  said  Francis  Harley,  his  executors, 
administrators  or  assigns,  all  such  sums  of  money  as  he  the  said 
Francis  Harley  hath  in  any  way  advanced  or  become  liable 
for,  or  may  hereafter  advance  and  become  liable  for,  by  drafts 
or  orders  drawn  or  to  be  drawn  by  the  said  George  Emerick, 
otherwise  to  accommodate  the  said  George  Emerick,  and  shall,  and 
do  well  and  sufficiently  save  and  keep  harmless  and  indemnified 
the  said  Francis  Harley,  his  heirs,  executors  and  administrators, 
of,  and  from  all  losses,  protests,  actions,  suits,  judgments,  execu- 
tions, costs,  expenses,  damages  and  demands  concerning  the  same, 
without  fraud  or  delay,  then  the  above  obligation  to  be  void,  or 
else  to  be  in  full  force  and  virtue." 

The  defendant  also  gave  in  evidence  the  warrant  of  attorney 
sttr-i-i  *accompanying  the  said  bond,  bearing  even  date  therewith, 
J  by  virtue  of  which,  judgment  was  entered  in  the  District 
Court,  for  the  said  penal  sum  of  ten  thousand  dollars,  on  the  29th 
of  February,  A.  D.  1832.  The  defendant  also  gave  in  evidence  an 
account  in  the  handwriting  of  the  plaintiff,  dated  Philadelphia, 
March  1st  1834,  headed, 

"Mr.  George  Emerick,  Dr.  to  Francis  Harley," 

and  containing  among  others  the  following  items  :  "  Oct.  15, 1832. 
George  Emerick's  note  in  favor  of  P.  K.  Emerick,  dated  August 
2d,  60  days  £483.30 

Protest  1.38. 

The  defendant's  counsel  then  offered  George  Emerick,  the  drawer 
of  the  note,  as  a  witness  to  prove  the  following  facts : 

"  That  the  note  claimed  in  the  said  action  was  signed  by  George 
Emerick,  the  drawer  thereof,  for  a  valuable  consideration,  and  is 
not  invalidated  or  impeached  except  so  far  as  respects  a  recovery 
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by  the  plaintiff  (to  whom  the  said  note  was  originally  given),  from 
the  present  defendant.  That  the  present  plaintiff  agreed  to  ex- 
onerate, or  hold  not  liable  or  responsible  the  defendant  from  any 
liability  on  this  note.  That  there  were  several  notes  on  which  the 
said  drawer,  George  Emerick,  was  liable  to  the  plaintiff,  and 
which  the  plaintiff  had  discounted ;  and  that  the  said  George 
Emerick,  the  drawer,  became  extremely  ill,  and  was  not  prepared 
to  take  up  the  paper  when  it  became  due,  at  which  time  the  plaintiff 
told  the  said  George  Emerick,  that  if  the  said  George  Emerick 
would  give  him,  the  said  plaintiff,  a  bond  on  his,  the  said  George 
Emerick's  property,  he  would  release  and  take  his,  the  said 
George  Emerick's  simple  paper  for  all  that  was  coming  to  him  ; 
to  which  the  said  George  Emerick  afterward  agreed,  and  did  give 
him  such  bond,  provided  the  bond  would  not  be  entered  up,  unless 
some  subsequent  judgment  should  come,  of  which  the  said  George 
Emerick  would  inform  the  plaintiff.  That  a  suit  was  subsequently 
instituted  against  the  said  George  Emerick,  by  another  person,  of 
which  said  George  Emerick  informed  the  plaintiff,  but  found  he 
had  already  entered  up  the  bond,  in  breach  of  his  agreement,  but 
said  he  did  not  intend  to  do  anything  to  injure  the  said  George, 
and  that  he  would  take  the  said  George's  own  note  in  place  of  the 
one  in  question  (in  this  suit)  and  others.  That  in  the  meantime 
some  other  notes  became  due,  and  the  plaintiff  took  the  simple 
notes  of  the  said  George  Emerick  therefor.  That  after  this  note 
became  due,  the  plaintiff  said  that  he  was  cramped,  and  solicited 
witness  to  give  him  the  same  kind  of  paper ;  that  of  the  said  George 
had  laid  over,  but  with  the  same  kind  of  paper  (that  is,  with  the 
defendant's  endorsement,)  he  would  get  the  money,  and  said,  '  re- 
member, I  do  not  hold  your  brothers  (one  of  whom  is  the  defend- 
ant) responsible,  it  being  merely  for  my  accommodation,'  which 
was  communicated  to  the  defendant.  That  the  said  plain-  r*cQ 
tiff  *had  repeatedly  said  he  did  never  expect  to  get  any- 
thing from  the  defendant,  as  he  did  not  hold  him  liable ;  and  even 
so  late  as  the  month  of  March  1834,  the  plaintiff  rendered  to  the 
said  George  an  account,  in  which  he  charged  him  with  the  note  in 
question  in  this  suit ;  and  that  afterwards  he  sold  property  of  the 
said  George  to  a  considerable  amount." 

The  witness  was  objected  to  by  the  plaintiff's  counsel,  and  the 
judge  ruled  that  his  testimony  was  not  admissible,  on  the  ground 
that  being  a  party  to  the  note,  he  was  not  competent  to  invalidate 
it.1  The  defendant's  counsel  excepted  to  this  decision,  and  on  the 
return  of  the  record,  assigned  for  error  the  rejection  of  the  witness. 

Mr.  Keemle  and  Mr.  Kittera,  for  the  plaintiff  in  error,  admitted 
that  the  rule  in  Pennsylvania,  as  laid  down  in  Griffith  v.  Reford, 

1  See  1  Miles  36,  Harley  v.  Emerick,  for  the  opinion  of  the  District  Court 
in  another  action  between  the  same  parties,  where  the  same  question 
arose. 
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1  Rawle  196,  and  Gest  v.  Espy,  2  Watts  265,  was  that  a  party 
to  a  negotiable  note,  actually  negotiated,  cannot  be  a  witness  to 
invalidate  it ;  but  they  contended  that  the  rule  did  not  apply  as 
between  the  original  parties,  and  endeavored  to  show  from  the  con- 
dition of  the  bond  given  in  evidence,  that  Harley,  the  plaintiff, 
was  to  be  considered  in  the  same  light,  and  was  subject  to  the  same 
equities.  They  cited  also  Hill  v.  Ely,  5  S.  &  R.  365. 

Mr.  J.  P.  Norris  and  Mr.  Scott,  relied  on  Griffith  v.  Reford 
and  Gest  v.  Espy,  as  ruling  this  case,  which  they  contended  was 
the  same  as  the  latter  in  all  material  circumstances.  That  the  rule 
was  the  same  in  the  Supreme  Court  of  the  United  States,  they 
argued  from  the  case  of  the  Bank  of  the  Metropolis  v.  Jones,  8 
Peters  Rep.  12. 

PER  CURIAM. — This  case  cannot  be  distinguished  from  those 
cited  at  the  bar,  in  which  this  court  has  held  that  a  party  to  a  note 
is  inadmissible  to  prove  that  the  note  was  not  actually  negotiated 
to  the  plaintiff  in  the  ordinary  course  of  such  transactions.1  The 
condition  of  the  bond  given  in  evidence  certainly  proves  nothing 
of  the  kind ;  and  there  is  nothing  else  upon  the  record,  to  lay  a 
foundation  for  the  testimony  offered.  The  witness  was  therefore 
properly  rejected,  and  the  judgment  must  be 

Affirmed. 

Cited  by  Counsel,  5  Whart.  574  :  4  W.  &  S.  288  ;  1  Harris  48  ;  6  Wright 
478.  ||  2  W.  N.  C.  485.  || 

Cited  by  the  Court,  3  W.  &  S.  558. 
See  also,  5  Whart.  341. 

1  H  All  witnesses  are  since  the  act  of  1869  prima  facie  competent  so  far  as 
interest  and  policy  of  law  are  concerned :  State  Bank  of  Harrisburjr  t. 
Rhoads,  8  Norris  353. II 
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Campbell  and  Another  against  The  Pennsylvania 
Life  Insurance  Company,  &c. 

When  a  trustee  becomes  the  purchaser  of  the  trust  estate,  the  cestui  que 
trust  may  set  aside  the  purchase. 

The  principle  extends  not  only  to  a  trustee,  properly  so  called,  but  to  judi- 
cial officers  and  all  other  persons  who  in  any  respect  have  a  concern  in  the 
disposition  and  sale  of  the  property  of  others  ;  and  it  is  immaterial  whether 
the  sale  is  public  or  private,  judicial  or  otherwise,  or  for  a  bona  fide  price. 

By  an  indenture  between  the  plaintiffs  and  defendants  (who  were  an  incor- 
porated company  for  making  insurance  on  lives  and  granting  annuities),  reci- 
ting that  A.  by  his  last  will,  &c.,  having  charged  his  estate  with  the  payment 
of  an  annuity  of  $500  to  his  widow,  it  was  agreed  between  the  legatees  and 
executors  that  the  same  should  be  secured  to  her  from  certain  funds  therein 
mentioned  and  provided  for  by  a  purchase  from  the  said  company  or  otherwise ; 
a  part  of  which  funds  consisted  in  two  bonds  executed  by  B.,  each  conditioned 
for  the  payment  of  $7000  in  seven  successive  annual  payments  with  interest, 
which  bonds  were  secured  by  a  mortgage  of  certain  real  estate  ;  and,  reciting 
among  other  things,  that  it  had  been  agreed  to  purchase  the  said  annuity  of 
the  company,  and  that  it  had  become  necessary  to  sell  and  dispose  of  the  said 
bonds  and  mortgage ;  it  was  witnessed  that  the  plaintiffs,  in  consideration  of 
$8000  to  them  paid  (for  the  purposes  aforesaid  and  to  the  intent  that  the  said 
agreements  should  be  fulfilled)  by  the  said  company,  had  assigned,  &c.,  the  said 
bond  and  mortgage,  and  the  money  thereby  secured  (then  amounting  and 
reduced  to  $10,000  in  all),  and  the  mortgaged  premises,  to  the  said  company, 
their  successors  and  assigns  forever  :  Provided,  that  when  the  company  should 
receive  any  of  the  instalments  payable  on  the  said  bonds,  the  amount  so 
received  should  be  deemed  to  be  on  account  of  the  said  $8000,  and  that  the  inter- 
est received  by  them  should  be  applied  in  like  manner  to  the  payment  of 
interest  on  the  said  sum  of  $8000,  and  the  balance  or  residue  paid  to  the  plain- 
tiffs :  and  further,  that  when  the  company  should  have  received  the  full 
amount  of  $8000,  then  all  their  estate  and  interest,  power  and  authority 
should  cease,  and  if  there  should  be  in  their  possession  any  balance  or  sur- 
plus, they  would  in  like  manner  pay  it  over :  and  further,  that  a  paramount 
right  of  purchasing  the  last  instalment  in  each  bond  should  be  reserved  to  the 
company  ;  but  if  they  should  not  purchase  the  same,  they  would  not  interfere 
with  the  recovery  thereof,  but  on  demand  re-assign  the  same  to  the  plaintiffs, 
&c. :  and  further,  that  the  said  company  should  have  full  power  to  extend  or 
alter  the  time  for  paying  any  instalment  except  the  last,  but  in  such  case  such 
instalment  should  be  deemed  and  accounted  for  by  the  said  company  as  if  the 
same  had  been  actually  paid  off,  &c. :  and  finally,  the  plaintiff*  appointed  the 
said  company  their  attorney  for  them  and  in  their  names  (if  necessary),  but 
for  their  own  use,  to  sue  for,  recover  and  receive  from  the  obligor  the  sura  of 
money  due  upon  the  said  bond,  &c. :  Held,  that  this  instrument  did  not  make 
the  defendants  trustees  for  the  plaintiffs  in  any  other  respect  than  to  pay  over 
to  them  any  surplus  that  they  might  receive  beyond  the  $8000  and  interest : 
and  the  defendants  having,  after  the  last  instalment  became  due,  brought  suit 
upon  the  mortgage,  and  by  virtue  of  an  execution  sold  the  mortgaged  prem- 
ises at  sheriff's  sale,  and  purchased  the  same  for  $7000,  and  having  afterwards 
eold  the  same  by  private  contract  for  $10,000,  it  was  held  that  they  had  a  right 
so  to  purchase,  and  that  they  were  not  accountable  to  the  plaintiffs  for  the 
profits  made  by  them. 
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THIS  was  an  action  for  money  had  and  received,  brought  by 
Samuel  Campbell  and  John  Chambers,  who  survived  George  Davis, 
^-,-1    *trustees,  &c.,  against   the    Pennsylvania   Company  for  In- 
*   surauces  on  Lives  and  granting  Annuities. 

The  cause  was  tried  on  the  9th  day  of  February  1836,  before 
Mr.  Justice  Kennedy  and  a  special  jury. 

The  plaintiffs  gave  in  evidence  an  indenture,  dated  the  9th  day 
of  February  A.  D.  1822,  between  Samuel  Paterson  Campbell  and 
others,  and  the  defendants,  in  the  following  terms : 

"  This  indenture  made  this  ninth  day  of  February,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  twenty-two,  between 
Samuel  Paterson  Campbell,  of  Uniontown,  in  the  county  of 
Fayette,  in  the  state  of  Pennsylvania,  gentleman,  one  of  the  heirs 
at  law,  and  devisees  of  Robert  Campbell,  formerly  of  the  city  of 
Philadelphia,  bookseller,  deceased,  by  George  Davis,  his  attorney 
duly  constituted  and  appointed,  Samuel  Campbell  and  John 
Chambers,  both  of  the  city  of  New  York,  booksellers,  and  the 
said  George  Davis,  trustees  for  the  said  Samuel  Paterson  Camp- 
bell, named  in  a  certain  indenture,  bearing  date  on  the  twenty- 
third  day  of  August,  one  thousand  eight  hundred  and  sixteen, 
recorded  at  Philadelphia  aforesaid,  in  Deed  Book-M.  R.,  No.  14, 
page  10,  &c.,  Robert  Campbell,  the  other  heir  at  law,  and  devisee 
of  the  said  Robert  Campbell,  deceased,  Gavin  Hamilton,  of  the 
city  of  Philadelphia  aforesaid,  tobacconist,  and  the  said  Samuel 
Campbell,  surviving  executors,  named  in  and  by  the  last  will  and 
testament  of  the  said  Robert  Campbell,  deceased,  bearing  date 
on  the  nineteenth  day  of  August,  one  thousand  seven  hundred 
and  ninety-nine,  duly  proved  and  remaining  in  the  Register's 
Office,  in  the  city  of  Philadelphia  aforesaid,  the  said  Samuel 
Campbell  and  John  Chambers,  in  their  respective  capacities,  by 
John  C.  Lowber,  of  the  city  of  Philadelphia,  their  attorney  duly 
constituted  and  appointed  by  letter  bearing  date  on  the  seven- 
teenth day  of  January  last  past,  and  intended  to  be  forthwith 
recorded,  all  of  the  first  part ;  and  the  Pennsylvania  Company 
for  Insurances  on  Lives  and  granting  Annuities,  of  the  city  of 
Philadelphia  aforesaid,  of  the  other  part,  witnesseth,  that  whereas 
by  certain  articles  of  agreement  made  between  the  said  Samuel 
P'aterson  Campbell  of  the  first  part  the,  said  Samuel  Campbell, 
George  Chambers,  and  George  Davis,  trustees  as  aforesaid,  of  the 
second  part,  and  the  said  Samuel  Campbell,  executor,  as  afore- 
said, of  the  third  part;  bearing  date  on  the  eighteenth  day  of 
July  last  past,  and  intended  to  be  forthwith  recorded,  it  was 
among  other  things  declared  and  agreed,  that  the  said  Robert 
Campbell,  deceased,  having  by  his  last  will  and  testament  afore- 
said, charged  his  estate  with  the  payment  of  a  certain  annuity  or 
yearly  sum  of  five  hundred  dollars,  lawful  money  of  the  United 
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States,  to  his  widow,  Sarah  Davis,  now  wife  of  the  said  George 
Davis,  during  her  natural  life ;  that  the  same  should  be  secured 
unto  her  from  certain  funds  therein  mentioned  and  specified ; 
and  provided  for  by  a  purchase  from  the  said  company,  or 
*such  other  safe  fund  as  she  should  think  proper  and  direct;  p.,.-- 
a  part  of  which  said  funds  so  mentioned  and  specified,  L  ' 
consisted  of  two  certain  bonds  or  obligations  and  warrants  of 
attorney  thereto  annexed  in  writing  duly  executed,  bearing  date 
on  the  thirtieth  day  of  July,  one  thousand  eight  hundred  and 
seventeen,  wherein  and  whereby  John  G.  Langstroth,  of  the  city 
of  Philadelphia,  merchant,  acknowledged  himself  to  be  held  and 
firmly  bound  in  the  penal  sum  of  twenty-eight  thousand  dollars, 
conditioned  by  one  of  them  to  pay  unto  the  said  Gavin  Hamilton 
and  Samuel  Campbell,  executors  as  aforesaid,  the  sum  of  seven 
thousand  dollars,  lawful  money  aforesaid,  in  seven  successive 
annual  payments,  of  one  thousand  dollars  each,  on  the  first  day 
of  June  in  every  year,  together  with  lawful  interest  for  the  same ; 
and  by  the  other  of  them,  to  pay  to  the  said  Samuel  Campbell, 
George  Davis  and  John  Chambers,  trustees  as  aforesaid,  the  like 
sum  of  seven  thousand  dollars,  lawful  money  aforesaid,  in  manner 
and  form,  and  upon  the  same  days  and  at  the  time  above  men- 
tioned, deducting  however  from  each  of  the  three  first  instal- 
ments, a  moiety  of  what  might  then  be  due  on  a  mortgage  debt, 
for  which  the  premises  hereinafter  described,  were  subject  to,  and 
liable  for  the  payment  of,  to  John  Livezey  ;  and  for  the  better 
securing  the  payment  of  which  said  sums  of  money  as  aforesaid, 
the  said  John  G.  Langstroth  did  by  an  indenture  of  mortgage, 
bearing  even  date  with  the  said  obligations,  and  recorded  at 
Philadelphia  aforesaid,  in  Mortgage  Book,  M.  R.,  No.  6,  page  393, 
&c.,  grant  and  convey  unto  the  said  Gavin  Hamilton,  Samuel 
Campbell,  George  Davis  and  John  Chambers,  and  their  heirs  and 
assigns  forever,  all  that  certain  stone  messuage,  paper  mill  and 
tract  of  land,  situate  on  the  waters  of  the  Wissahicon  creek,  in 
Roxborough  township,  in  the  county  of  Philadelphia,  and  state 
of  Pennsylvania  aforesaid,  containing  eighty-three  acres  and  twenty- 
one  perches  and  an  half,  more  or  less  ;  (being  the  same  which  the 
said  Gavin  Hamilton,  Samuel  Paterson  Campbell,  Samuel  Camp- 
bell and  George  Davis,  and  John  Chambers,  by  indenture,  bearing 
date  on  the  same  day  and  year  last  aforesaid,  recorded  at  Phila- 
delphia aforesaid,  in  Deed  Book,  M.  R.,  No.  17,  page  14,  &c., 
granted  to  the  said  John  G.  Langstroth  in  fee,  the  said  sums  of 
money  in  the  said  obligations  mentioned  with  the  said  deductions, 
being  a  part  of  the  consideration  of  the  said  grant ;  the  said  prem- 
ises being  also  a  part  of  the  funds  and  estate  of  the  said  Robert 
Campbell,  deceased.)  And  the  said  parties  did  by  the  said  articles, 
further  consent  and  agree,  that  as  the  said  sums  of  money  in  the 
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said  bonds  or  obligations  mentioned  were  not  entirely  due,  that 
the  same  might  be  sold  and  disposed  of  for  the  intents  and  pur- 
poses aforesaid,  and  for  such  other  intents  and  purposes  as  are 
therein  mentioned  and  provided.  And  the  said  Samuel  Paterson 
Campbell,  by  the  said  letter  of  attorney,  bearing  date  with  the  said 
articles  recorded  at  Philadelphia  aforesaid,  in  Letter  of  Attorney 
^cc-i  Book,  M.  R.,  No.  2,  page  440,  &c.,  did  *nominate  and 
*  appoint  the  said  George  Davis,  as  his  true  and  lawful  attor- 
ney, to  see  and  cause  to  be  fulfilled  and  carried  into  effect,  all  and 
every  the  covenants,  stipulations  and  conditions,  mentioned  and  set 
forth  in  and  by  the  said  articles  of  agreement ;  all  which  by 
reference  thereto,  will  more  fully  and  at  large  appear.  And 
whereas  it  has  been  agreed  upon  by  and  among  the  said  parties  of 
the  first  part,  with  the  consent  and  approbation  of  the  said  Sarah 
Davis,  to  purchase  the  said  annuity  or  yearly  sum  of  five  hundred 
dollars,  of  and  from  the  Pennsylvania  Company  party  hereto,  a 
part  of  which  has  been  paid  for  from  other  funds,  for  the  purpose 
of  fully  providing  for  the  same :  it  has  become  therefore  neces- 
sary to  sell  and  dispose  of  the  said  two  bonds  or  obligations,  inden- 
ture of  mortgage  and  messuage  and  premises  thereby  granted, 
and  sum  and  sums  of  money  therein  mentioned  and  secured,  as  is 
authorized  and  provided  in  and  by  the  articles  of  agreement  afore- 
said. 

Now  this  indenture  witnesseth,  that  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  eight  thousand  dollars 
lawful  money  aforesaid,  to  them  paid  (for  the  uses  and  purposes 
aforesaid,  and  to  the  intent  that  the  stipulations  and  agreements  in 
the  said  articles  contained,  should  be  fulfilled  and  completed),  by 
the  Pennsylvania  Company  aforesaid,  at  or  before  the  execution 
hereof,  the  receipt  of  which  they  respectively  do  hereby  acknowl- 
edge, have  granted,  bargained  and  sold,  assigned,  transferred  and 
set  over,  and  by  these  presents  do,  and  each  and  every  of  them 
doth  grant,  bargain  and  sell,  assign,  transfer  and  set  over  unto  the 
Pennsylvania  Company  for  Insurances  on  Lives,  and  granting 
annuities  aforesaid,  the  said  two  bonds  or  obligations  and  warrants 
of  attorney  thereto  annexed,  and  the  said  indenture  of  mortgage 
executed  as  aforesaid  by  the  said  John  G.  Langstroth,  and  the  said 
stone  messuage,  paper  mill,  tract  of  land  and  appurtenances  thereby 
granted,  and  the  sum  and  sums  of  money  therein  mentioned  and 
secured,  now  amounting  and  reduced  to  the  sum  of  five  thousand 
dollars  in  each  of  the  said  bonds  or  obligations  by  the  payments 
and  deductions  as  is  therein  respectively  allowed  and  provided  for, 
and  the  interest  due  and  hereafter  to  grow  due  thereon,  and  all  the 
rights,  remedies,  ways  and  means  whatsoever  for  recovery  and 
obtaining  payment  thereof;  and  all  the  estate,  right,  title,  interest, 
property,  claim  and  demand,  and  all  benefit  and  advantage  thereof 
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whatsoever,  of  the  said  parties  of  the  first  part  and  of  each  and 
every  of  them  in  law,  equity  or  otherwise  howsoever,  of,  in,  to  and 
out  of  the  same,  and  every  of  them,  and  every  part  thereof:  To 
have,  hold,  levy,  take  and  receive  all  and  singular  the  sum  and 
sums  of  money,  hereditaments  and  premises  hereby  granted  and 
assigned  with  the  incidents  and  appurtenances  thereunto  belong- 
ing, or  in  any  wise  appertaining  to  the  Pennsylvania  Company  for 
insurances  on  lives  and  granting  annuities  aforesaid,  to  the  only 
proper  use,  benefit  and  behoof  of  the  Pennsylvania  Company  for 
insurances  on  lives  and  granting  annuities  *aforesaid,  their  r*^ 
successors  and  assigns  forever :  Provided  always,  neverthe- 
less, and  it  is  hereby  mutually  agreed  upon  and  understood  by  and 
between  the  said  parties  to  these  presents,  that  before  the  payment 
of  the  said  sum  of  eight  thousand  dollars,  the  consideration  above 
mentioned,  shall  be  demanded  of  the  said  company,  that  the  said 
parties  of  the  first  part,  shall  obtain  and  procure  of,  and  from  the 
said  John  Livezey,  his  heirs  or  assigns,  such  sufficient  assignment 
or  conveyance  of  the  said  mortgage  debt,  or  so  much  thereof,  as  is 
now  due  and  charged  as  aforesaid  upon  the  said  messuage,  paper 
mill,  tract  of  land  and  appurtenances,  whereby  the  payment  thereof 
and  the  interest  shall  be  postponed  and  deferred,  so  that  the  sum 
and  sums  of  money  hereby  granted,  and  every  part  thereof,  and 
the  interest  thereof  shall  be  and  remain  a  first  and  prior  charge 
and  incumbrance  in  and  upon  the  said  messuage,  tract  of  land  and 
appurtenances  to  be  first  paid  off  and  satisfied.  And  further,  that 
whenever  the  said  company  shall  receive  any  of  the  instalments 
and  payments  mentioned  in  the  said  obligations  or  any  part  thereof, 
that  the  sum  and  amount  thereof,  shall  be  deemed  and  considered 
as  for  and  on  account  of  the  said  sum  of  eight  thousand  dollars, 
and  the  same  shall  thenceforth  be  considered  as  reduced  and 
diminished  accordingly ;  and  also,  that  the  amount  of  interest  of 
the  said  sum  and  sums  of  money  hereby  assigned,  upon  receipt 
thereof  by  the  said  company,  shall  be  forthwith  applied  for  the 
payment  and  discharge  of  the  interest  upou  the  sum  of  eight  thou- 
sand dollars  aforesaid,  or  whatever  sum  it  may  be  reduced  to,  com- 
puting the  same  from  the  day  of  the  date  of  these  presents,  until 
the  first  day  of  June  in  every  year,  and  the  balance  and  residue 
thereof  shall  upon  demand  be  paid  to  the  said  parties  of  the  first 
part  according  to  their  respective  interests,  or  otherwise  appro- 
priated as  they  may  direct  and  appoint. 

And  further,  that  whenever  the  said  company  shall  have 
received  the  full  amount  of  the  said  sum  of  eight  thousand  dollars, 
and  the  interest  thereof,  that  then,  and  in  such  case,  all  the  estate 
and  interest,  power  and  authority  hereby  given  and  granted,  shall 
cease  and  determine,  and  if  there  shall  be  then  in  their  possession 
any  balance  and  surplus,  that  they  will  upon  demand  pay  over  or 
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otherwise  appropriate  the  same  as  is  above  mentioned.  And 
further,  that  a  prior  and  paramount  right  and  privilege  of  purchas- 
ing the  last  instalment  mentioned  in  the  said  obligations  respect- 
ively, with  the  incidents  and  appurtenances,  is  hereby  reserved  by 
and  given  and  granted  to  the  said  company ;  but  if  they  shall  nut 
purchase  the  same,  that  they  will  not  in  any  way  interfere  with  or 
impede  the  recovery  thereof,  but  will  upon  demand  assign  and 
re-convey  the  same  to  the  said  parties  of  the  first  part,  according  to 
their  respective  interests;  and  as  much  as  in  them  lies,  and  they 
may  legally  do,  aid  and  assist  in  the  recovery  and  obtaining  pay- 
ment thereof,  but.  at  the  proper  cost,  charge  and  expense  of  the 
said  parties  of  the  first  part,  demanding  the  same.  And  further, 

*581  l^at  l^e  8a^  comPany  shall  *have  full  power  and 
authority  to  extend,  change  and  alter  the  day  and  time 
upon  which  all  or  any  of  the  said  instalments,  excepting  only  the 
said  last  instalments,  are  by  the  conditions  of  the  said  obligations 
respectively  made  payable ;  but  that  then,  and  in  every  such  case, 
the  amount  thereof  shall  be  deemed,  considered  and  accounted  for 
by  the  said  company,  as  if  the  same  had  been  actually  paid  off  and 
discharged  at  the  day  and  time  fixed  and  appointed  therefor,  and 
that  thenceforth  the  said  parties  of  the  first  part,  or  any  of  them, 
shall  not  in  any  way  be  liable  for  or  charged  with  any  default  or 
loss  of  the  same  or  any  part  thereof,  or  the  interest  thereon  after- 
wards accruing.  And  lastly,  the  said  parties  of  the  first  part,  for 
the  better  carrying  into  effect  the  objects,  intents  and  purposes 
aforesaid,  have  nominated,  constituted  and  appointed,  and  by  these 
presents  do,  and  each  of  them  doth  nominate,  constitute  and 
appoint  the  Pennsylvania  Company  for  insurances  on  lives,  &c., 
aforesaid,  their  true  and  lawful  attorney,  irrevocable,  for  them  and 
in  their  names  (if  necessary)  but  for  the  use  and  behoof  of  the  said 
company  as  aforesaid,  to  ask,  demand,  sue  for,  recover  and  receive 
of,  and  from  the  said  John  G.  Langstroth,  his  heirs  or  assigns,  or 
whomsoever  may  be  liable  to  pay  the  same,  the  said  sum  and  sums 
of  money,  and  every  of  them,  and  every  part  thereof,  and  the 
interest ;  and  receipts  or  other  sufficient  discharges  for  the  same 
to  make  and  give ;  and  generally  to  do,  execute  and  perform  all 
and  every  act  or  thing  necessary  to  be  done  in  and  about  the 
premises,  as  fully  and  effectually  to  all  intents  and  purposes,  as 
they  might  or  could  do  if  personally  present ;  hereby  ratifying 
and  confirming  all  and  whatsoever  shall  be  legally  done  by  virtue 
hereof. 

In  witness  whereof  the  said  parties  have  hereunto  interchange- 
ably set  their  hands  and  affixed  their  seals :  Dated  the  day  and 
year  first  above  written." 

The  defendants  instituted  a  scire  facias  on  the  mortgage  as- 
signed by  the  foregoing  indenture,  in  the  District  Court  for  the 
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city  and  county  of  Philadelphia,  to  June  Term  1831,  No.  444  ; 
and  on  the  9th  of  August  1831  obtained  judgment.  Under  an 
alias  levari  facias  on  this  judgment,  issued  to  March  Term  1832, 
No.  33,  the  mortgaged  premises  were  exposed  to  sale  on  the  29th 
of  February  1832,  and  bought  by  the  defendants  for  the  sum  of 
seven  thousand  dollars.  A  deed  poll  was  executed  by  George 
Rees,  Esq.,  High  Sheriff,  to  the  defendants  for  the  premises,  bear- 
ing date  the  12th  day  of  June  1832,  and  acknowledged  the  14th 
of  June  1832. 

The  plaintiffs  further  gave  in  evidence  an  indenture  of  the  10th 
of  August  1832,  by  which  the  defendants  conveyed  the  premises 
to  Joshua  Garsed,  John  Raines,  Joshua  Garsed,  Jr.,  and  William 
Willock,  in  consideration  of  ten  thousand  dollars.  Also  a  mort- 
gage by  the  said  Joshua  Garsed,  Joshua  Garsed,  Jr.,  John  Raines, 
and  William  Willock,  to  the  defendants,  dated  the  10th  day  of 
August  1832,  *reciting  a  bond  of  the  said  mortgagors  to  r*cn 
the  defendants,  in  the  penal  sum  of  twenty  thousand  dol- 
lars, conditioned  for  the  payment  of  ten  thousand  dollars  on  the 
10th  of  August  1837,  with  interest  at  5  per  cent,  payable  half 
yearly,  and  conveying  to  the  defendants  in  mortgage  to  secure  the 
said  bond,  the  premises  above  mentioned. 

The  plaintiffs  further  gave  in  evidence  an  entry  on  the  record 
of  the  said  mortgage,  bearing  date  the  28th  of  March  1833,  of 
satisfaction  of  principal  and  interest  of  said  mortgage,  made  by 
Joseph  Roberts,  attorney  in  fact  of  the  defendants. 

The  defendants  gave  in  evidence — 

An  indenture  of  mortgage  by  Joshua  Garsed,  Joshua  Garsed, 
Jr.,  and  William  Willock  to  the  defendants,  dated  the  25th  day  of 
March  1833,  recorded  the  28th  of  March  1833,  reciting  a  bond 
of  the  mortgagor  to  the  defendants,  in  the  penal  sum  of  twenty 
thousand  dollars,  conditioned  for  the  payment  of  ten  thousand  dol- 
lars in  four  years  and  six  months  from  the  date,  with  interest  at  5 
per  cent.,  payable  half-yearly,  and  conveying  to  the  defendants 
inter  alia  the  premises  above  mentioned. 

The  defendants  also  produced  an  account  of  the  sums  received 
by  them,  for  interest  on  the  mortgage  of  Langstroth,  assigned  by 
the  first  mentioned  indenture  of  their  payments  to  the  plaintiffs  ; 
and  also  produced  receipts  for  the  payments  so  made  by  them.  The 
account  produced  which  was  dated  November  2d,  1835,  charged 
Langstroth  with  the  several  years  interest  on  $8000,  from  June  1st 
1823,  to  June  1st  1831,  inclusive ;  also  with  interest  on  $1000, 
annually  paid  to  the  trustees,  with  the  costs  of  the  suit  on  the 
mortgage,  and  with  the  principal  sum  of  $8000 ;  and  credited  him 
with  sundry  payments,  amounting  to  $5280,  and  with  the  costs  of 
the  mortgaged  premises,  $700,  and  claimed  a  balance  due  to  the 
company  of  $1097. 66. 
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The  defendants  also  claimed  credit  for  certain  sums  paid  to 
counsel  for  professional  services ;  for  taxes  on  the  mortgaged 
premises  and  other  expenses  in  relation  to  them ;  in  the  whole 
amounting  to  $722.16. 

The  plaintiff  claimed  to  recover  one-half  of  the  sum  of  $2000, 
the  excess  of  the  purchase-money  on  the  sale  to  Garsed  and  others, 
over  the  debt  due  to  the  defendants,  with  interest  from  the  date 
of  sale. 

Judgment  was  entered  for  the  defendants  under  the  following 
agreement : — 

It  is  agreed  that  judgment  be  entered  in  favor  of  the  defendants. 

If  the  court  should  be  of  opinion  on  the  facts  in  evidence, 
that  the  plaintiffs  are  in  any  form  of  action  entitled  to  recover, 
then  judgment  to  be  entered  for  the  plaintiff,  for  such  sum,  and 
in  such  manner  as  the  court  shall  direct. 

If  the  court  shall  be  of  opinion,  that  the  plaintiffs  have  prema- 
*c*n-\  turely  *brought  this  action,  and  that  the  only  objections 
to  their  recovery  are  the  time  at  which  the  suit  is  brought 
and  that  the  money  has  not  been  actually  received  by  the  company  ; 
their  rights  to  recover  hereafter,  not  to  be  prejudiced  by  the  judg- 
ment in  this  case. 

If  the  court  should  be  of  opinion  on  the  merits  of  the  case,  that 
judgment  should  be  for  the  defendants,  then  the  same  to  be  final. 

The  court  above,  to  have  the  power  of  a  court  and  jury,  in 
settling  questions  of  fact. 

Mr.  Me  Call,  for  the  plaintiffs. 

The  defendants  are  to  be  considered  as  trustees  for  the  plaintiffs, 
in  respect  to  the  surplus  of  the  money  secured  by  the  mortgage  be- 
yond the  sum  of  $8000,  and  as  such  liable  to  all  the  rules  which 
the  law  has  established  in  respect  to  persons  holding  that  character. 

From  the  earliest  time  courts  of  equity  have  refused  to  counte- 
nance the  purchase  of  the  trust  property  by  trustees,  no  matter 
how  fair  the  proceeding,  and  have  required  them  to  account  for 
any  profit  that  may  be  made  on  the  purchase.  The  rule  is  founded 
in  reason,  and  has  been  sustained  by  motives  of  policy,  independ- 
ently of  particular  frauds.  In  Ex  parte  Bennet,  10  Ves.  385, 
which  was  the  case  of  a  purchase  by  a  solicitor  in  bankruptcy,  the 
foundation  of  the  rule  is  strongly  stated  by  Lord  Eldon  ;  in  Which- 
cote  v.  Lawrence,  3  Ves.  750,  it  had  been  stated  in  similar  terms 
by  Lord  Rosslyn  ;  and  by  Chancellor  Kent,  in  Davoue  v.  Fanning, 
2  Johns.  C.  R.  252.  The  rule  is  believed  to  prevail  to  nearly 
the  same  extent  in  every  state  of  the  union.  In  Pennsylvania,  it 
is  recognised  in  the  cases  of  Eichelberger  v.  Barnitz,  1  Yeates  307  ; 
Lazarus  v.  Bryson.  3  Binn.  54 ;  Prevost  v.  Gratz,  1  Peters  C.  C. 
R.  64 ;  Wellington's  Estate,  1  Ashmead  307  ;  where  the  subject 
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is  fully  discussed  by  Judge  King ;  and  in  Stewart  v.  Gibbons,  MS., 
before  the  late  Chief  Justice  Tilghmam,  at  Nisi  Prius,  in  April 
1826,  which  was  the  case  of  a  purchase  by  a  scrivener  employed  by 
the  plaintiff.  In  New  York,  in  Green  v.  Winter,  1  Johns.  C.  R. 
27 ;  Parkest  v.  Alexander,  Id.  294  ;  Vanhorn  v.  Fonda,  5  Johns. 
C.  R.  588 ;  Case  v.  Abeille,  1  Paige  C.  R.  363,  630  ;  Rogers  v. 
Rogers,  1  Hopkins  C.  R.  515  ;  Cator  v.  Le  Roy  de  Chaumont,  3 
Paige  178;  Pearson  v.  Thompson,  1  Edwards  212.  In  New 
Jersey,  in  Arrowsmith  v.  Van  Harlingen,  1  Coxe  126 ;  In  Mary- 
land, in  Conway  v.  Green,  1  Har.  &  Johns.  52  ;  Davis  v.  Simpson,  5 
Har.  &  Johns.  137  ;  Richardson  v.  Jones,  3  Gill  &  Johns.  163. 
In  North  Carolina,  in  Gordon  v.  Finley,  3  Hawk.  239.  In  South 
Carolina,  in  Butler  v.  Haskill,  4  Dessauss.  701.  Tennessee,  in 
Armstrong  v.  Campbell,  3  Yerger  201 ;  Wade  v.  Harper,  Id.  383. 
Here  it  became  the  duty  of  the  defendants  to  make  the  mortgaged 
property  bring  its  utmost  value.  Hart  v.  Ten  Eyck,  2  Johns.  C. 
R.  110  ;  but  their  interest  lay  in  another  direction.  Then  is  there 
anything  in  a  judicial  sale  such  *as  took  place  on  this  mort-  pg.. 
gage,  to  make  any  difference  in  the  application  of  the  gen- 
eral rule.  In  reason  there  is  nothing.  Where  the  sale  is  brought 
on  by  the  trustee  alone,  there  is  no  difference  between  a  judicial 
and  other  sale.  In  the  case  of  a  sale  upon  an  execution  issued  by 
a  third  person,  the  rule  may  be  different.  The  foundation  is  not 
the  narrow  one,  that  a  trustee  cannot  convey  to  himself ;  but  courts 
have  always  looked  to  the  temptation  of  obtaining  a  sale  at  a  time 
convenient  to  himself,  and  when  it  was  likely  to  reduce  the  public 
competition.  In  several  cases,  the  opinions  of  our  courts  have 
been  expressed  adversely  to  purchasers  by  trustees  at  judicial  sales. 
Wade  v.  Harper,  3  Yerger  383 ;  Pearson  v.  Tnompson,  Fellows  v. 
Fellows,  4  Cowen  682  ;  Rogers  v.  Rogers,  1  Hopkins  515 ;  Cator 
v.  Le  Roy,  &c.,  3  Paige  178.  So  in  England,  Ex  parte  James,  8 
Ves.  337 ;  Ex  parte  Lacy,  6  Id.  625.  It  is  no  answer  to  say, 
that  the  trustee  might  have  lost  by  the  purchase.  The  law  forbids 
any  dealing  with  the  estate,  no  matter  how  it  may  terminate. 

As  to  the  form  of  action.  It  appears  that  the  defendant  sold 
upon  a  credit,  taking  bonds  payable  in  1837.  As  regards  the 
plaintiffs,  this  is  to  be  considered  as  a  payment  in  money  ;  and 
therefore  assumpsit  for  money  had  and  received  will  lie.  They 
acknowledged  satisfaction,  it  appears,  of  one  mortgage,  and  dis- 
charged one  of  the  mortgagors.  Hopkins  v.  McClaren,  4  Cowen 
669  ;  Ward  v.  Evans,  2  Lord  Raym.  928  ;  Nightingale  v.  Devisme, 
5  Burr.  2589 ;  Beardsley  v.  Root,  11  Johns.  Rep.  464 ;  Martzell 
v.  Stouffer,  3  P.  &  W.  398. 

Mr.  H.  J.  Williams  and  Mr.  Randall,  for  the  defendants. 
We  deny  altogether  that  the  relation  of  cestui  que  trust  and 
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trustee  ever  existed  between  these  parties,  in  the  sense  contended 
for  on  the  other  side.  The  proviso  in  the  assignment  of  the  mort- 
gage, it  is  obvious,  made  the  defendants  trustees  only  for  any  sur- 
plus of  money  that  might  arise  on  a  sale  of  the  premises  by  process 
of  law  :  or  the  trust  was,  on  payment  of  the  debt  due  to  the  defend- 
ants, to  re-assign  the  bonds  to  the  plaintiffs.  We  are  willing  now 
to  re-assign  the  bonds  to  the  plaintiffs,  who  may  recover  from 
Langstroth.  The  right  of  an  assignee  of  a  mortgage  to  proceed 
at  law  to  sell  the  mortgaged  premises  and  purchase  them  for  him- 
self cannot  be  disputed.  The  case  of  Prevost  v.  Gratz,  shows  that 
this  right  is  not  lost  by  our  being  trustees  for  any  surplus.  Even 
if  trustees  in  the  sense  contended  for  on  the  part  of  the  plaintiffs, 
we  have  a  right  to  purchase  at  a  judicial  sale.  The  case  of  Lazarus 
v.  Bryson,  3  Binn.  54,  shows  that  the  sheriff  is  the  vendor  at  a 
sale  upon  an  execution,  not  the  execution  creditor.  The  question 
always  is,  whether  the  trustee  had  any  peculiar  means  of  informa- 
tion, or  pursued  an  unusual  course  with  respect  to  the  sale.  This 
is  not  like  the  case  of  an  executor  or  administrator,  as  in  Rogers 
*fin-i  v.  Rogers  and  Wallington's  *Estate,  cited  on  the  other  side. 
'  In  Eichelberger  v.  Barnitz,  the  decision  was  in  favor  of  the 
trustee.  In  Prevost  v.  Gratz,  Judge  Washington  said  that  he 
knew  of  no  principle  which  prevented  a  trustee  purchasing  at 
another's  sale.  The  case  of  Dobbins  v.  Stevens,  17  S.  &  R.  13,  ia 
a  strong  authority  in  our  favor.  There  the  defendant,  a  counsellor 
at  law,  had  given  an  opinion  which  prevented  others  from  buying, 
yet  he  afterwards  bought  the  property.  [GlBSON,  C.  J. — That 
case  was  free  from  any  imputation  of  fraud.  HUSTON,  J. — Dob- 
bins v.  Stevens  was  tried  before  me,  and  I  ruled  that  the  defendant 
could  not  buy.  A  new  trial  was  granted ;  but  the  case  was  after- 
wards compromised.]  In  Power  v.  Holman,  2  Watts  218,  a  trustee 
for  an  insolvent,  purchased  the  insolvent's  real  estate ;  and  the 
purchase  was  sustained.  [ROGERS,  J. — In  that  case  the  defendant 
had  not  accepted  the  trust ;  and  the  presumption  rose  from  lapse 
of  time,  that  the  debts  were  all  paid.]  The  case  of  Delamater's 
Estate,  1  Whart.  374,  shows  that  a  trustee  may  purchase  the  trust 
property,  if  there  be  no  fraud.  Whatever  may  be  the  rule  or 
policy  of  the  law,  however,  in  respect  to  trustees,  there  is  nothing 
in  the  agreement  of  the  parties  or  the  conduct  of  the  defendants, 
to  bring  them  within  it.  They  could  proceed  in  no  other  way  to 
recover  the  money  due  to  them  than  they  have  done.  The  cases 
of  joint  interest  do  not  apply ;  the  interests  here  were  not  joint, 
but  distinct.  1  Hovenden  on  Frauds  471 ;  17  Vesey  58 ;  1  Ball 
and  Beatty  285. 

Mr.  Biddle,  in  reply. 

It  is  certain  that  this  property  was  sold  in  1817.  to  Langstroth, 
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for  $17,000.  At  the  sheriff's  sale,  it  produced  less  than  half  that 
sum.  It  was  resold  by  them  in  a  few  months,  at  an  advance  of 
$3000.  To  fix  a  man  with  the  character  of  a  trustee,  it  is  not 
necessary  that  the  word  trust  should  be  used.  (4  Dessauss.  Rep. 
701.)  In  Prevost  v.  Gratz,  there  was  a  previous  debt.  Here  the 
debt  and  trust  were  created  together.  In  the  case  of  Delemater's 
Estate,  the  court  say  there  was  no  trust  as  to  the  stock.  It  is  con- 
ceded that  there  was  no  actual  fraud  on  the  part  of  the  defendants ; 
but  we  contend  there  was  what  is  equivalent  to  it  in  law.  We 
admit  also,  that  a  plaintiff  may  generally  buy  at  a  sheriff's  sale, 
under  his  own  execution  ;  but  that  case  has  no  analogy  with  this, 
because  here  are  other  rights  besides  those  of  the  plaintiff  and 
defendant.  Suppose  a  sale  for  a  grossly  inadequate  price.  It 
would  be  the  duty  of  a  trustee,  to  move  to  set  it  aside  ;  but  where 
he  buys,  his  interest  is  against  this.  It  was  the  duty  of  the 
defendants,  to  give  notice  to  the  plaintiffs  of  this  sale.  It  has  been 
decided  in  this  state,  that  where  a  loan  is  for  an  indefinite  time, 
accompanied  by  a  pledge  as  a  security,  the  pawnee  cannot  sell 
without  notice  to  the  pawner.  Here  there  was  neither  notice  nor 
knowledge. 

*The  opinion  of  the  court  was  delivered  by  r*63 

ROGERS,  J. — When  the  trustee  himself,  becomes  the  pur- 
chaser of  the  trust  estate,  the  cestui  que  trust  may  set  aside  the 
purchase.1  This  equitable  principle  is  recognised  and  enforced  by 
Lord  Eldon,  in  the  case,  Ex  parte  Bennet,  10  Ves.  Jun.  831,  and 
by  Chancellor  Kent,  in  Davoue  v.  Fanning,  2  John.  C.  R.  252, 
who  with  his  usual  ability  and  legal  research,  has  reviewed  all  the 
authorities  having  any  bearing  on  the  question.  It  has  also 
received  the  sanction  of  this  court,  in  the  Lessee  of  Lazarus  v.  Bry- 
son,  3  Binn.  54,  and  the  Lessee  of  Moody  v.  Vandyke,  4  Binn.  43, 
and  in  the  case  of  Black's  Adm's  v.  Black,  decided  at  our  last 
term  at  Sunbury,  and  not  yet  reported.2  The  principle  extends 
not  only  to  a  trustee,  properly  so  called,  but  to  judicial  officers,  and 
all  other  persons,  who  in  any  respect,  have  a  concern  in  the  dispo- 
sition and  sale  of  the  property  of  others,  whether  the  sale  is  public 
or  private,  judicial  or  otherwise.  It  is  immaterial  whether  the  sale 
was  public  or  private,  or  for  a  bona  fide  price,  for  it  is  at  the  option 
of  the  cestui  que  trust,  to  avoid  the  sale,  whenever  the  purchase 
has  been  made,  in  opposition  to  this  salutary  restriction.  In  addi- 
tion to  the  cases  referred  to,  these  principles  are  supported  by  an 
unbroken  current  of  authorities,  most  of  which  have  been  cited  at 

1  See  7  Watts  389,  414.  473  ;  7  Barr  50  ;  9  Id.  282 ;  10  Id.  394  ;  2  Casey 
69  ;  3  Id.  66 ;  8  Id.  316  ;  1  P.  F.  Smith  202. 
1  5  Watts  303. 
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the  bar.  It  is,  however,  denied  that  they  apply  to  a  judicial  sale.1 
It  was  at  one  time  doubted,  whether  they  were  applicable  to  a  sale 
at  auction,  but  it  has  been  since  held,  that  such  sales  come  within 
the  reason  of  the  rule.  10  Ves.  381  ;  2  Johns.  C.  R.  252.  The 
case  of  Moody  v.  Vandyke,  was  the  case  of  an  administrator  who 
purchased  the  property  sold  by  order  of  the  Orphans'  Court,  which 
was  public,  and  partakes  of  the  nature  of  a  judicial  sale  ;  and  the 
case  of  Lazarus  v.  Bryson,  3  Binn.  39,  was  a  judicial  sale.  The 
purchaser  at  the  sheriff's  sale,  was  the  agent  of  the  sheriff  himself, 
and  the  counsel  endeavored,  but  without  success,  to  distinguish  it 
from  the  case  of  a  trustee,  who  sells  lands  in  pursuance  of  his  trust, 
and  himself  becomes  the  purchaser.  It  was  contended,  that 
because  the  sheriff  derived  his  authority  from  the  law,  the  sale  was 
good.  But  the  court  were  unable  to  comprehend  the  force  of  the 
distinction.  Black's  Adm's  v.  Black,  decided  at  Sunbury,  was 
also  a  judicial  sale.  The  case  was  this :  Two  persons  were  the 
joint  owners  of  a  judgment;  and  the  lands  being  sold  on  the  judg- 
ment, one  of  them  became  the  purchaser  at  the  sheriff 's  sale,  and 
took  a  deed  to  himself  for  the  property,  which  he  afterwards  sold 
at  an  advance ;  and  the  court  decided,  that  the  creditors  of  the 
other  were  entitled  to  one-half  of  the  price  for  which  the  land  sold. 
The  principle  has  been  adopted  in  chancery,  to  prevent  fraud,  to 
avoid,  as  far  as  possible,  even  the  temptation  to  commit  fraud. 
The  ground  is,  that  though  in  this  particular  case,  there  may  be 
the  most  satisfactory  evidence,  that  the  transaction  amounts  to  no 
#P  ,-.  more  than  what  the  general  interests  of  justice  require,  *yet 
the  trustee  shall  not  be  permitted  to  purchase  for  himself 
or  another ;  as  in  several  cases,  the  powers  of  the  court  would  not 
be  equal  to  protect  it  against  deception,  from  the  impossibility  of 
knowing  the  truth  in  every  case.  To  permit  a  trustee  to  bid, 
would  be  applying  the  information  acquired  by  the  trust,  to  their 
own  benefit.  In  the  case  of  Ex  parte  Bennet,  10  Ves.  385,  it  was 
settled,  that  it  was  not  necessary  to  show  that  the  trustee  had  made 
any  advantage  by  the  purchase.  If  a  trustee  can  buy  in  an  honest 
case,  he  may  in  a  case  having  that  appearance,  but  which  from  the 
infirmity  of  human  testimony,  may  be  grossly  otherwise;  and 
yet  the  power  of  the  court  would  not  be  equal  to  detect  the  decep- 
tion. Human  infirmity  will  rarely  permit  a  man  to  exert  against 
himself,  that  providence  which  a  vendor  ought  to  exert,  in  order  to 
sell  the  estate  most  advantageously  for  the  cestui  que  trust,  and 
which  a  purchaser  is  at  liberty  to  exert  for  himself,  in  order  to  pur- 
chase at  a  lower  price.  These  reasons  apply  with  equal  force,  to 
private,  public  or  judicial  sales.  When  property  is  sold  on  a  judg- 
ment or  mortgage,  and  the  trustee  or  agent,  in  that  judgment  or 

'  See  6  W.  A  S.  18  ;  10  Barr  272 ;  3  Casey  143  ;  9  P.  F.  Smith  194. 
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mortgage,  purchases  the  property,  the  cestui  que  trust,  or  princi- 
pal, as  the  case  may  be,  is  entitled  to  any  benefit  or  advantage  that 
may  result  from  the  purchase.  It  is  necessary  that  this  principle 
should  be  rigidly  enforced,  to  protect  the  rights  of  persons  so 
circumstanced ;  for  otherwise,  the  temptation  to  fraud  would  be 
irresistible ;  and  it  is  well  known  that  no  court  is  equal  to  the 
examination  and  ascertainment  of  the  truth,  in  much  the  greater 
number  of  cases. 

It  remains  now,  to  inquire  whether  this  case  is  embraced  within 
the  principles  stated.  The  agreement  on  which  this  controversy 
arises,  is  prolix,  of  course  obscure,  almost  studiously  so,  but  stript 
of  its  verbiage,  it  is  in  substance  this.  The  Pennsylvania  Com- 
pany for  insurances  on  lives  and  granting  annuities,  loaned  to 
the  plaintiffs,  eight  thousand  dollars.  To  secure  the  repayment 
of  the  money,  the  plaintiffs,  who  were  mortgagees,  assigned  the 
mortgage  mentioned  in  the  agreement,  to  the  company.  Upon 
the  mortgage,  ten  thousand  dollars  remained  to  be  paid  in  annual 
instalments,  of  one  thousand  dollars  each,  at  an  interest  of  six 
per  cent,  upon  the  whole  amount,  to  be  paid  by  the  mortgagor 
annually.  It  may  be  fairly  inferred  frocfl  the  terms  of  the  agree- 
ment, that  the  defendants  took  the  assignment  of  the  mortgage 
and  bonds,  as  a  collateral  security,  for  the  repayment  of  the 
eight  thousand  dollars,  and  the  interest,  but  with  the  undei'stand- 
ing  that  they  were  not  to  resort  to  the  plaintiffs  for  the  payment, 
unless  they  were  unable,  after  due  and  proper  diligence,  to  recover 
it  from  the  mortgagor.  And  this  would  appear  to  be  the  agree- 
ment, from  that  part  of  it  which  provides — that  the  said  company 
shall  have  full  power  and  authority,  to  extend,  change  and  alter 
the  day  and  time,  upon  all  or  any  of  the  instalments,  except  only 
the  two  last  instalments,  which  neither  were,  nor  were  intended  to 
be  assigned ;  and  which  further  provides,  *that  this  amount  r*gc 
shall  be  deemed,  considered,  and  accounted  for  by  the  com- 
pany, as  if  the  same  had  been  actually  paid  off,  and  discharged,  at 
the  day  and  time  fixed  and  appointed,  and  that  henceforth,  the 
parties  of  the  first  part,  to  wit,  the  plaintiffs,  or  any  of  them,  shall 
not  in  any  way  be  liable  for,  or  charged  with  any  default  or  loss 
of  the  same,  or  any  part  thereof,  or  the  interest  thereon,  after- 
wards accruing.  From  this  clause,  the  implication  is  plain,  that  if 
the  defendants  gave  no  indulgence  upon  the  bond  or  mortgage 
assigned  to  them,  and  use  due  diligence  to  collect  the  amount  due, 
viz.,  $8000,  but  failed  either  in  whole  or  in  part,  the  plaintiffs 
would  make  good  the  deficiency.  It  is  necessary  that  this  con- 
struction should  be  given,  for  otherwise  this  clause  is  senseless  and 
unmeaning. 

It  is  also  apparent  that  it  was  not  the  intention  of  the  parties 
to  pass  any  interest  in  the  bonds  and  mortgages,  beyond  the  first 
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eight  instalments,  amounting  to  the  sum  of  $8000,  the  sum  loaned  ; 
nor  was  it  intended  to  give  the  company  any  authority  beyond 
what  might  be  necessary  to  enforce  the  payment  of  such  sum,  unless 
they  were  empowered  to  receive  the  amount  of  the  annual  interest, 
as  it  became  payable,  or  the  whole  amount  of  $10,000,  which 
remained  unpaid.  This,  the  company  were  authorized  to  receive, 
and  apportion  between  themselves  and  the  plaintiffs,  according  to 
their  respective  interests.  And  this,  from  the  account  exhibited, 
was  done,  as  long  as  the  mortgagor  continued  to  pay  the  annual 
interest  upon  the  whole  amount  due  on  the  bonds. 

That  this  was  the  agreement,  appears  from  this  consideration. 
Nothing  is  transferred  to  the  company  except  what  is  expressly 
given  to  them  for  their  own  exclusive  use  and  benefit.  The 
words  of  the  instrument  are,  "  to  have,  hold,  levy,  take  and  receive 
all  and  singular  the  sum  and  sums  of  money,  hereditaments  and 
premises,  hereby  granted  and  assigned,  with  the  incidents  and 
appurtenances  thereunto  belonging,  or  in  any  wise  appertaining  to 
the  Pennsylvania  Company  for  insurances  on  lives  and  granting 
annuities,  aforesaid,  their  successors  and  assigns,  forever."  And  it 
further  appears,  from  the  part  of  the  agreement  which  declares, 
that  "whenever  the  said  company  shall  have  received  the  full 
amount  of  the  said  sum  of  $8000,  and  the  interest  thereof,  then 
and  in  such  case,  all  the  estate  and  interest,  power  and  authority 
hereby  given  and  granted,  shall  cease  and  determine."  And  also, 
from  the  clause  in  the  agreement  before  referred  to,  which  gives  the 
company  full  power  and  authority  to  change  all  the  times  fixed  for 
the  payments  at  their  pleasures,  except  the  two  last  instalments,  of 
$1000,  with  which  they  are  not  permitted  to  interfere. 

If  this  be  the  fair  import  of  the  agreement,  it  is  difficult  to  per- 
ceive any  design  to  create  a  trust  for  the  benefit  of  the  plaintiffs. 
If  we  infer  such  an  intention,  it  would  be  in  contradiction  to  the 
*f  fi~l  *erm8  *°f  tne  agreement,  which  was  merely  intended  to 
'  transfer  the  mortgage  and  bonds  for  the  proper  use  and  bene- 
fit of  the  company. 

To  permit  the  plaintiffs  to  recover  would  be  contrary  to  the 
spirit,  as  well  as  the  letter  of  the  agreement.  For  with  the  excep- 
tion of  the  excess  of  interest  beyond  the  $8000,  payable  annually 
upon  the  whole  amount,  they  were  not  bound  to  pay  over  on 
account  to  the  plaintiffs,  for  any  sum  received  by  them,  until  they 
had  actually  received  or  recovered  from  the  obligor,  the  full  amount 
of  $8000,  with  the  interest.  If  they  had  received  incidentally 
more,  they  were  to  pay  the  surplus  to  the  plaintiffs.  The  worda 
of  the  agreement  are,  "  that  whenever  the  company  shall  have 
received  the  full  amount  of  $8000,  and  the  interest,  that  then  and 
in  such  case,  all  the  estate  and  interest,  power  and  authority,  given 
and  granted,  shall  cease  and  determine ;  and  if  there  shall  then  be 
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in  their  possession  any  balance  or  surplus,  that  the  company  will, 
upon  demand,  pay  over,  or  otherwise  appropriate  the  same,  as 
before  mentioned."  And  then  follows  an  engagement  upon  the 
part  of  the  obligees  and  mortgagees,  to  give  a  preference  to  the 
defendants,  in  purchasing  the  last  instalments.  And  it  is  agreed 
that,  if  the  company  do  not  purchase,  they  will  not  in  any  way 
interfere  with,  or  impede  the  recovery  thereof,  but  will,  upon 
demand,  assign  and  reconvey  same  to  the  said  plaintiffs,  according 
to  their  respective  interests.  The  company  are  not  accountable  for 
any  money  which  they  shall  receive  on  account  of  the  bond  and 
mortgage,  unless  for  a  surplus,  recovered  from  the  obligor,  beyond 
the  $8000,  and  interest.  But  it  is  not  pretended  that  they  have 
received  any  surplus,  not  even  the  amount  of  the  $8000,  with  the 
interest.  But  this  part  of  the  agreement  also  shows  that  the  com- 
pany were  not  entrusted  with  the  collection  of  the  last  instalment. 
Instead  of  being  so  entrusted,  they  are  expressly  prohibited  by  the 
agreement,  if  they  did  not  purchase,  in  any  way  to  interfere  with, 
or  impede  the  recovery ;  but  upon  receiving  or  recovering  from 
the  obligor  or  the  mortgagor  the  $8000  and  interest,  they  are 
required  to  assign  and  reconvey,  upon  demand,  the  bonds  and  mort- 
gage to  the  plaintiffs,  and  according  to  the  respective  interests. 
The  plaintiffs,  therefore,  not  having  parted  with  the  right  to  the 
$2000,  mentioned  in  the  agreement,  not  authorized  the  company 
to  collect  it,  must  have  intended  to  reserve  that  right  to  themselves; 
and  hence  the  insertion  of  the  provision  to  prevent  the  company 
interfering  or  impeding  them  in  the  recovery  of  the  amount  due 
them  on  the  mortgage. 

If  this  be  the  fair  construction  of  the  agreement,  there  is  no 
pretence  to  say  that  there  was  any  special  trust  and  confidence 
reposed  by  the  plaintiffs  in  the  company,  so  far  as  respected  the 
$10,000,  the  two  last  instalments  of  which  belonged  to  the  plain- 
tiffs. The  company  were  only  bound  to  take  care  of  their  own 
interest,  leaving  to  the  plaintiffs  the  protection  of  their  own ;  for 
there  can  be  no  doubt  that  a  judgment  or  mortgage  creditor  may 
purchase  in  the  *property  of  his  debtor.  It  offends  no  rule  r*g-r 
of  public  policy  to  permit  him  to  bid  at  such  a  sale  ;  on  the  I 
contrary,  it  would  be  against  the  interest  of  the  debtor  to  restrict 
or  impair  this  right. 

KENNEDY,  J. — The  transaction  which  gave  rise  to  tne  contro- 
versy here,  when  stripped  of  all  unnecessary  verbiage  introduced 
into  the  agreement  between  the  parties,  was  simply  a  loan  of  eight 
thousand  dollars  by  the  defendants  to  the  plaintiffs,  to  secure  the 
repayment  of  which  the  latter  assigned  the  mortgage  and  bonds, 
mentioned  in  the  agreement,  upon  which  ten  thousand  dollars 
remained  to  be  paid  thereafter  by  annual  instalments,  with  an 
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interest  of  six  per  cent,  upon  the  whole  amount  thereof,  to  be  paid 
by  the  mortgagor  or  obligor  annually.  From  the  terms  of  the 
agreement,  it  is  fairly  to  be  inferred  that  the  defendants  took  the 
assignment  of  the  mortgage  and  bonds  merely  as  a  collateral 
security  for  the  repayment  of  the  eight  thousand  dollars  with 
interest  thereon  ;  but  not  to  resort  to  the  plaintiffs  for  the  payment 
thereof,  unless  so  far  as  they  should  be  unable  to  recover  the  same, 
or  any  part  thereof,  upon  the  mortgage  and  bonds,  after  using 
reasonable  diligence  for  that  purpose.  That  such  was  the  under- 
standing and  intention  of  the  parties,  is  perfectly  manifest  from 
that  part  of  the  agreement,  which  provides  "  that  the  said  company 
(the  defendants)  shall  have  full  power  and  authority  to  extend, 
change,  and  alter  the  day  and  time  upon  all  or  any  of  the  said 
instalments  (meaning  the  instalments  mentioned  in  the  mortgage), 
excepting  only  the  said  last  instalments  (meaning  the  two  instal- 
ments which  became  last  payable  by  the  terms  of  the  bonds  and 
mortgage,  and  were  not  intended  to  be  assigned  by  the  plaintiffs  to 
the  defendants),  are,  by  the  conditions  of  the  said  obligations, 
respectively  made  payable,  but  that  then,  and  in  every  such  case, 
the  amount  thereof  shall  be  deemed,  considered  and  accounted  for 
by  the  said  company  (defendants),  as  if  the  same  had  been  actu- 
ally paid  off  and  discharged  at  the  day  and  time  fixed  and  appointed 
therefor ;  and  that  thenceforth  the  said  parties  of  the  first  part 
(meaning  the  plaintiffs),  or  any  of  them,  shall  not  in  any  way  be 
liable  for,  or  charged  with,  any  default  or  loss  of  the  same  or  a;ny 
part  thereof,  or  the  interest  thereon  afterwards  accruing:"  thus 
implying  most  clearly  that  if  the  defendants  gave  no  indulgence 
upon  the  bonds  and  mortgage,  for  the  eight  thousand  dollars  com- 
ing to  them,  and  used  due  diligence  by  means  thereof,  to  collect 
the  same  with  interest,  but  failed  therein,  from  the  inability  of  the 
obligor  to  pay,  and  the  insufficiency  of  the  mortgaged  premises  to 
produce  the  amount  upon  a  judicial  sale  thereof  to  be  made,  then 
the  plaintiffs  should  make  good  the  loss  or  deficiency.  If  this  were 
not  the  true  meaning  and  agreement  of  the  parties,  the  clause 
recited  ought  not  to  have  been  introduced,  but  rather  one  of  a 
directly  opposite  tendency. 
*f?81  *^  *8  also  obvious  from  the  terms  of  the  agreement,  that 

it  was  not  intended  to  pass  to  the  defendant  any  interest  in 
the  bonds  and  mortgage  beyond  the  eight  thousand  dollars,  that 
should  become  first  payable  thereon  with,  its  interest;  nor  yet  to 
give  them  any  authority  beyond  what  might  become  necessary  to 
enforce  the  payment  thereof,  unless  it  were  to  receive  the  amount 
of  the  annual  interest  as  it  became  payable  on  the  whole  amount  of 
the  debt  still  remaining  unpaid  on  the  bonds  and  mortgage,  which 
the  defendants  were  authorized  to  receive  and  apportion  between 
themselves  and  the  plaintiffs,  according  to  their  respective  interests 
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in  the  bonds  and  mortgage ;  and  this,  it  would  appear  from  the 
account  exhibited  by  the  defendants,  they  did  as  long  as  the  obligor 
continued  to  pay  up  regularly  the  interest  annually  upon  the  whole 
amount  of  the  debt  due  upon  his  bonds. 

That  it  was  the  intention  of  the  parties  that  nothing  should  pass 
to  the  defendants  beyond  the  eight  thousand  dollars,  appears  by 
the  agreement  between  them  in  several  parts  thereof :  first,  from 
the  circumstance  that  nothing  is  thereby  transferred  to  them, 
except  what  is  expressly  given  to  them  for  their  own  exclusive  use 
and  benefit.  The  words  of  the  habendum  are  "  to  have,  hold,  levy, 
take  and  receive  all  and  singular  the  sum  and  sums  of  money, 
hereditaments  and  premises  hereby  granted  and  assigned,  with  the 
incidents  and  appurtenances  thereunto  belonging,  or  in  anywise 
appertaining,  to  the  Pennsylvania  company  for  insurances  on  lives 
and  granting  annuities  aforesaid,  to  the  only  proper  use,  benefit  and 
behoof  of  the  Pennsylvania  Company  for  insurances  on  lives  and 
granting  annuities  aforesaid,  their  successors  and  assigns  forever." 
And  secondly,  from  that  portion  of  the  agreement  which  declares, 
"  that  whenever  the  said  company  (the  defendants),  shall  have 
received  the  full  amount  of  the  said  sum  of  eight  thousand  dollars, 
and  the  interest  thereof,  that  then  and  in  such  case  all  the  estate 
and  interest,  power  and  authority  hereby  given  and  granted,  shall 
cease  and  determine."  And  thirdly,  from  the  clause  of  the  agree- 
ment first  recited  above,  giving  the  defendants  full  power  and 
authority  over  all  the  instalments,  to  change  and  alter  the  times 
fixed  for  the  payment  thereof  at  pleasure,  excepting  the  two  last 
of  one  thousand  dollars  each,  with  which  they  were  not  to  interfere. 

Having  thus  shown  from  the  agreement  itself  of  the  parties,  the 
real  character  of  the  transaction  between  them,  can  it  be  pretended 
that  the  object  or  design  thereof  was  to  create  a  trust  for  the  bene- 
fit of  the  plaintiffs  ?  or  is  it  not  perfectly  manifest  that  they  thereby 
only  intended  to  show  that  the  plaintiffs  were  debtors  to  the  defend- 
ants in  the  sum  of  eight  thousand  dollars,  for  that  amount  of  money 
borrowed  of  them,  and  that  the  plaintiffs  had  thereby  given  to  the 
defendants  a  security  for  the  repayment  of  the  same  with  a  guaranty 
of  its  goodness.  To  raise  a  trust  in  favor  of  the  plaintiffs,  would 
be  to  contradict  the  express  and  positive  terms  of  the  agree-  r^gg 
ment,  *which,  as  we  have  already  seen,  transferred  the  bonds 
and  mortgage  to  the  defendants  "for  their  own  proper  use,  benefit, 
and  behoof.  Every  mortgagee,  it  seems  to  me,  might  with  the 
same,  if  not  with  much  more  propriety,  be  considered  a  trustee  for 
his  mortgagor,  and  held  bound  by  all  the  rules,  which  have  been 
established  for  regulating  the  conduct  of  a  trustee  and  protecting 
the  interests  of  his  cestui  que  trust.  But  no  one  ever  imagined 
that  a  mortgagee  could  not  buy  the  mortgaged  premises  at  a  judi- 
cial sale  made  at  his  own  suit  upon  the  mortgage,  and  again  make  a 
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resale  thereof  for  four  times  the  price  he  bought  it  for  at  the  sheriff's 
sale,  and  twice  as  much  as  the  amount  of  the  mortgage  debt,  without 
being  accountable  to  the  mortgagor  for  any  portion  of  the  advance 
obtained  upon  the  resale. 

To  permit  the  plaintiffs  to  recover  here,  would  not  only  be  con- 
trary to  the  express  letter  of  their  agreement,  but  to  the  whole 
tenor,  spirit  and  meaning  of  it ;  for  with  the  exception  of  the  excess 
of  the  interest  beyond  that  of  the  eight  thousand  dollars,  becoming 

Eiyable  annually  upon  the  entire  amount  of  the  debt  due  from 
angstroth,  the  obligor,  upon  his  bonds  and  mortgage,  which  the 
defendants  were  authorized  to  receive  as  already  mentioned,  unless 
they  received  it  as  it  became  payable  from  him,  they  were  not 
bound  to  pay  over  or  to  account  to  the  plaintiffs  for  a  cent  received 
by  them,  either  directly  or  indirectly,  until  they  had  received  or 
recovered  first  from  the  obligor  upon  the  bonds  or  mortgage,  the 
full  amount  of  their  eight  thousand  dollars  with  the  interest  thereof; 
and  having  received  this,  if  it  should  be  that  they  had  incidentally 
received  more  from  the  obligor  in  any  way,  then  they  were  to  pay 
the  surplus  to  the  plaintiffs.  The  words  of  the  agreement  in 
respect  to  this  are,  "  that  whenever  the  said  company  (defendants) 
shall  have  received  the  full  amount  of  the  said  sum  of  eight  thou- 
sand dollars  and  the  interest  thereof,  that  then  and  in  such  case  all 
the  estate  and  interest,  power  and  authority,  hereby  given  and 
granted,  shall  cease  and  determine ;  and  if  there  shall  then  be  in 
their  possession  any  balance  and  surplus,  that  they  will  upon 
demand  pay  over  or  otherwise  appropriate  the  same  as  is  above 
mentioned,"  (meaning  as  the  plaintiffs  and  Robert  Campbell,  the 
obligees  and  mortgagees  named  in  the  bonds  and  mortgage,  should 
direct) ;  and  then  follows  an  engagement  on  the  part  of  the  obligees 
and  mortgagees,  to  give  a  preference  to  the  defendants  in  purchas- 
ing the  last  instalments  mentioned  in  the  bonds,  if  they  should 
thereafter  wish  to  do  so  ;  after  which  it  is  thus  agreed,  "  but  if  they 
shall  not  purchase  the  same,  that  they  will  not  in  any  way  inter- 
fere with  or  impede  the  recovery  thereof,  but  will  upon  demand 
assign  and  reconvey  the  same  to  the  said  parties  of  the  first  part, 
according  to  their  respective  interests;"  whence  it  appears  most 
distinctly  that  the  defendants  were  not  to  be  accountable  to  the 
plaintiffs  for  any  moneys  which  they  should  receive  on  account  of 
^-Q-J  the  bonds  and  mortgage  or  by  *means  thereof,  unless  for  a 

surplus  received  or  recovered  from  the  obligor  beyond  the 
eight  thousand  dollars,  and  the  interest  thereof;  but  it  is  not  pre- 
tended that  they  have  received  or  recovered  from  the  obligor  or  his 
estate  any  such  surplus,  nor  even  the  amount  of  their  eight  thou- 
sand dollars  including  the  interest  due  thereon ;  and  hence  the 
plaintiffs,  according  to  the  terms  of  their  agreement,  have  no  right 
to  recover. 
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Besides,  it  is  not  claimed,  nor  indeed  could  it  be,  consistently 
with  the  agreement,  that  the  plaintiffs  have  any  right  to  demand 
a  re-assignment  of  the  bonds,  as  the  defendants  have  not  yet 
recovered  from  the  obligor,  the  amount  of  their  eight  thousand 
dollars  with  interest,  then  how  can  it  be,  that  the  plaintiffs  are 
entitled  to  recover  the  last  instalments,  which  are  what  is  claimed 
here,  from  the  defendants,  without  being  entitled  to  the  bonds  ? 
This  would  be  clearly  in  direct  contradiction  to  the  express  terms 
of  the  agreement;  and  involve  the  absurdity  of  the  plaintiffs 
being  entitled  to  recover  these  last  instalments  from  the  defend- 
ants, without  their  having  been  paid  them,  either  directly  or  in- 
directly, by  the  obligor ;  or  even  a  right  on  the  part  of  the  plain- 
tiffs, to  have  demanded  them  of  the  obligor ;  for  until  the  obligor 
shall  have  paid  the  eight  thousand  dollars,  and  the  interest  there- 
of to  the  defendants,  the  plaintiffs  according  to  the  agreement,  can 
have  no  right  to  either  the  bonds  or  the  mortgage ;  nor  yet  to 
receive  any  money  thereon,  from  the  obligor. 

But  those  parts  of  the  agreement  recited  last,  show  also  very 
clearly,  that  the  defendants  were  not  thereby  entrusted  with  the 
collection  of  the  last  instalments  mentioned  in  the  bonds,  amount- 
ing to  two  thousand  dollars,  and  which  the  plaintiffs  now  attempt 
to  make  the  defendants  accountable  for,  without  their  ever  having 
received  any  part  thereof;  and  even  without  its  being  alleged, 
that  they  have  received  the  same,  or  any  part  thereof,  either  from 
the  obligor  himself,  or  from  any  judicial  sale  made  of  his  property. 
If  the  defendants  then  were  not  entrusted  with  the  collection  of 
these  two  thousand  dollars,  and  never  have  received  the  same  or 
any  part  thereof,  either  from  the  obligor  or  his  estate,  or  from 
any  one  paying  it  for  him,  and  it  is  not  pretended  that  they  have, 
it  is  truly  difficult  to  conceive  upon  what  principle  of  either  trust 
or  obligation  of  any  kind,  the  plaintiffs  can  claim  to  recover.  The 
defendants,  instead  of  being  entrusted  with  the  collection  of  the 
money  claimed  by  the  plaintiffs,  are  expressly  required  by  the 
terms  of  the  agreement,  if  they  did  not  purchase  the  plaintiffs' 
right  to  it,  "not  in  any  way  to  interfere  with,  or  impede  the 
recovery  thereof,  but  upon  receiving  or  recovering  from  the  obligor 
or  mortgagor,  their  eight  thousand  dollars,  and  the  interest  there- 
of, to  assign  and  reconvey  upon  demand,  the  bonds  and  mortgage 
to  the  plaintiffs,  and  the  parties  of  the  first  part  in  the  agreement 
named,  according  to  their  respective  interests  ;''  so  that  the  plain- 
tiffs not  having  parted  with  *their  right  to  the  last  two  thou-  r*~ ^ 
sand  dollars  mentioned  in  the  bonds  and  mortgage,  nor 
authorized  the  defendants  to  receive  and  collect,  the  same,  must 
have  intended  doing  it  themselves,  and  therefore  made  provision 
accordingly,  in  the  agreement,  so  as  to  prevent  the  interference  of 
the  defendants  with  their  doing  so. 
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From  the  view  here  taken  of  the  original  transaction  between 
the  parties,  and  the  agreement  founded    thereon,  the  defendants 
cannot,  I  apprehend,  be  considered  with  any  propriety,  as  having 
acted  in  the  character  of  trustees,  when  they  prosecuted  the  suit 
upon  the  mortgage,  and  after  having  obtained  an  award  of  exe- 
cution therein,  against  the  mortgaged  premises,  caused  the  same 
to  be  exposed  to  sale    by  the    sheriff,  whereat    they  became    the 
purchasers,  for  seven  thousand  dollars,  that  sum  being  the  highest 
and  best  price  bidden.     In  doing  all  this,  they  must  be  regarded 
as  having  proceeded  merely  for   the    purpose  of   recovering  the 
eight  thousand  dollars,  which  was  coming  to  themselves,  for  their 
own  exclusive  use  and  benefit.     This  they  certainly  had  a  right 
to  do,  as  the  assignees  of  the  plaintiffs,  and  had,  as  we  have  seen, 
an  express    authority  irrevocable    from    them,  for    that    purpose. 
And  in  order  to  effect  this  object,  by  suit  upon  the  bonds  and 
the  mortgage,  or  upon  either,  it  is  obvious  from  the  terms  of  the 
agreement,  as  well  as  perfectly  manifest,  that  such  was  the  under- 
standing of  the   parties,   that  the  defendants  should  be  invested 
with  all  the  rights  and  privileges  of  the  plaintiffs.     If  the  plain- 
tiffs then  had  not  assigned  and  parted  with  their  rights  in  this 
respect,  but  having  retained    them,  had   proceeded  on  the  mort- 
gage as  the   defendants    did,  it  cannot  be  questioned   but    they 
would  have  had  an  undoubted  right  or  privilege,  to  have  bought 
the  mortgaged  premises  at  the  sheriff's  sale,  for  the  same   price 
that  the  defendants  did,  or  for  any  less  sum,  provided  it  were  the 
highest  and  best  price  bidden    therefor ;    and  to  have  resold  the 
property  immediately  afterwards,  if   they  could,  for    double    the 
amount  of  the  whole  mortgage    debt    remaining   unpaid,  and  to 
have  pocketed  the  advance,  without  accounting  to  the  mortgagor, 
or   to  any  other,   for  a  cent  of  it.     Then  why  should   not   the 
defendants,  who  by  the  agreement,  stood  in  the  shoes  of  the  plain- 
tiffs, invested  with  all  their  rights,  and  the  most  unlimited  powers 
that  could  be  given    for    the    purpose   of  recovering    the    eight 
thousand  dollars,  and  the  interest  thereof,  from  the  obligor,  either 
upon  the  bonds  or  mortgage,  be  entitled  to  claim  the  same  privi- 
lege  and    right  of  purchasing  at  the  sheriff's  sale?     Certainly, 
not  because  it  would  militate  against  anything  expressed  in  the 
agreement ;    nor  yet,  as  I  can    conceive,  against    anything    that 
can  be  fairly  implied    from  it.     For   the   assignment  is  absolute 
and  unqualified,   as  to  the  eight    thousand  dollars;    accompanied 
also  by  an  investiture  of  powers  to  collect  the  same  for  their  own 
use,  that  were  to  be  irrevocable,  and  to  be  exercised  in  as  full 
and  ample  a  manner  as  the  plaintiffs  themselves  could  have  done, 
^yo-i  nad  they  not  made  the  assignment,  and  *been  collecting  the 
J  money  for  their  own  use;  or  as  if  they  had  been  personally 
present  assenting  thereto.     It  is  therefore  difficult  to  imagine  how 
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it  is  possible  to  infer  from  the  agreement,  that  it  was  intended  by 
the  parties  that  the  defendants  should  not  become  purchasers  in  the 
same  manner  as  the  plaintiffs  or  as  strangers  might,  of  the  mort- 
gaged premises,  or  of  any  other  portion  of  the  mortgagor's  estate, 
that  might  have  become  necessary  to  be  sold  at  their  suit,  by  the 
sheriff,  for  the  purpose  of  recovering  the  debt  due  to  them.  Such 
right  on  the  part  of  the  creditor  to  purchase  the  property  of  his 
debtor  at  a  judicial  sale  thereof,  caused  by  himself,  is  a  ri^ht 
that  is  common,  and  belongs  to  every  creditor ;  and  one  of  which 
he  cannot  be  deprived,  excepting  by  his  own  consent  clearly 
expressed.  For  unless  clearly  assented  to,  it  ought  not  to  be  taken 
from  him,  because  to  have  his  hands  tied  up  in  this  respect,  might 
delay  and  embarrass  him  very  much  in  the  collection  of  his  debt ; 
or  still  worse,  might  cause  him  to  lose  less  or  more  of  it  alto- 
gether :  because  it  not  unfrequently  happens,  that  the  only  mode 
by  which  a  creditor  can  secure  and  obtain  payment  of  his  debt, 
when  no  one  beside  himself,  is  willing  to  buy  the  property  of  his 
debtor  at  sheriff's  sale,  for  a  fair  price,  which  is  only  too  often  the 
case,  if  it  could  be  avoided,  is  to  purchase  it  in  himself,  and  after 
having  improved  it  a  little  perhaps,  or  divided  it  into  two  or  more 
parts,  to  make  a  resale  thereof  upon  credit,  for  an  amount  of  money 
sufficient  to  cover  his  claim. 

And  here  it  must  be  observed,  and  borne  in  mind  too,  that  the 
plaintiffs  as  well  as  the  mortgagor  stood  in  the  relation  of  debtors 
to  the  defendants,  and  were  bound  for  the  payment  of  the  debt 
which  the  latter  were  endeavoring  to  levy  from  the  property  of  the 
mortgagor  by  a  judicial  proceeding  and  sale  thereof.  The  plain- 
tiffs, as  I  have  said,  were  the  debtors  of  the  defendants  and  could 
not  be  looked  upon  as  having  a  joint  interest  with  them  in  the 
bonds  and  mortgage  by  virtue  of  the  assignment  thereof;  nor 
could  they  be  considered  as  standing  in  the  relation  of  tenants 
in  common  as  to  the  bonds  and  mortgage,  although  this  has 
been  alleged.  For  by  the  import  of  the  agreement  they  were  not 
entitled  to  claim  any  thing  upon  either  the  bonds  or  the  mortgage 
until  the  defendants  obtained  therefrom  their  eight  thousand  dollars 
with  the  interest  due  thereon  ;  and  unless  the  obligor  and  the 
mortgage  proved  sufficient  for  the  payment  of  this  amount,  the 
plaintiffs  were  to  have  no  right  whatever  to  any  thing  that  might  be 
recovered  therefrom :  but  on  the  contrary,  were  to  be  liable  to  the 
defendants  for  any  deficit  there  might  be  in  recovering  from 
the  obligor  the  amount  due  to  the  latter.  To  hold,  therefore,  that 
the  defendants  purchased  the  mortgaged  property  in  trust  for  the 
plaintiffs,  and  became  liable  to  them  for  any  surplus  made  by  the 
resale  beyond  the  amount  of  their  debt  and  the  interest  thereof,  would, 
in  effect,  be  deciding  that  the  assignor  of  a  judgment,  bond,  note,  or 
other  security  for  the  payment  of  *money,  who  has  guar-  r*i§ 
anteed  the  payment  of  it  to  the  assignee,  in  case  the  latter 
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should  prosecute  the  debtor  to  legal  insolvency,  without  being  able 
to  obtain  payment  in  full,  would  not  be  liable  on  his  guaranty 
where  the  assignee  has  so  prosecuted  the  debtor  and  made  one-half 
of  the  debt  by  a  judicial  sale  of  all  the  debtor's  property,  which 
the  assignee  buys  himself  and  immediately  sells  again  for  a  sura 
of  money  sufficient  to  cover  the  whole  amount  of  the  debt.  But 
no  one  will  pretend  to  say,  that  the  assignor  would  not  be  liable  in 
such  case  upon  his  guaranty  for  the  residue  of  the  debt  remaining 
unpaid,  after  deducting  the  amount  of  the  sheriff's  sale.  Yet  it 
might  be  argued  with  as  much  force  and  with  the  same  propriety, 
as  it  has  been  done  in  this  case,  that  the  assignee  was  bound  to  do 
the  best  he  could  for  the  assignor,  in  order  to  save  him  from  loss 
and  liability  as  much  as  possible ;  and  because  he  did  not  give  to 
the  assignor  a  special  notice,  previously,  of  the  time  and  place 
appointed  for  the  sheriff's  sale,  so  that  the  assignor  might  have 
purchased  the  property  if  he  had  pleased,  and  thus  have  endeavored 
to  save  himself  by  a  resale  of  it,  that  he,  therefore,  ought  to  credit 
the  assignor  with  the  advance  upon  the  resale,  and  in  this  way 
balance  the  account  and  extinguish  his  claim  upon  the  guaranty. 
But  suppose  that  no  resale  had  been  made  in  this  case,  and  that 
Langstroth  had  been  proceeded  against  upon  his  bonds  with  all  due 
diligence  by  the  defendants  to  insolvency,  without  any  thing  having 
been  made  or  obtained,  except  the  seven  thousand  dollars,  for 
which  the  mortgaged  property  was  sold ;  and  the  defendants  had 
then  sued  the  plaintiffs  Upon  their  guaranty  for  the  deficiency  of 
their  debt,  upon  what  principle  could  it  have  maintained  that  the 
plaintiffs  would  not  have  been  liable  and  bound  to  pay  it  ?  They 
in  such  case  would  certainly  have  a  right  to  claim  a  credit  for  all 
that  had  been  paid  by  Langstroth  himself  and  for  whatever  had 
been  made  by  a  judicial  sale  of  his  property,  but  beyond  this  they 
could  have  no  right  to  claim  any  thing  more  than  Langstroth  him- 
self could ;  for  by  the  very  nature  and  terms  of  their  guaranty 
they  were  to  make  good  and  to  pay  all  that  the  defendants  had  a 
right  under  the  assignment  to  demand  and  receive  from  Langstroth 
in  satisfaction  of  the  money  loaned  to  the  plaintiffs,  which  Lang- 
stroth was  or  should  become  unable  and  failed  to  pay.  This  would 
seem  to  be  a  perfectly  fair  and  equal  measure  of  justice  as  regards 
the  plaintiffs,  unless  they  were  willing  to  admit,  what  they  deny, 
that  under  the  agreement  they  would  have  been  bound  to  have  made 
good  to  the  defendants  any  loss  that  might  have  accrued  from  their 
inability  to  obtain  a  price,  upon  a  resale  of  the  property,  equal  to 
what  they  bought  at. 

It  is  unnecessary  to  notice  the  cases  cited  and  referred  to  by  the 

counsel  in  argument  on  the  subjects  of  trusts ;    and   especially 

those  which  evidence  the  scrupulous  jealousy  with  which  the  law 

scans  and  judges  of  the  conduct  of  trustees ;  because  they  are  con- 
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ceived  *to  be  inapplicable  here.  The  principles  by  which  r*~,± 
the  conduct  of  a  trustee  is  to  be  governed  so  as  to  secure  to  L 
his  cestui  que  trust  all  the  benefits  and  advantages  which  may  be 
obtained  or  derived  from  a  faithful  execution  of  the  trust,  are 
pretty  well  defined  and  established :  and  doubtless  the  law  will  not 
permit  a  mere  trustee  to  become  the  purchaser  of  the  trust  pro- 
perty, even  at  a  judicial  sale,  though  perfectly  fair,  without  the 
assent  of  his  cestui  que  trust,  or  giving  to  him  the  benefit  of  it ;  if 
it  be  caused  by  the  trustee  and  be  such  as  he  may  control  in  any 
way ;  as  for  instance,  by  countermanding  the  order  therefor  after 
he  has  caused  it  to  be  sued  out ;  and  again  by  renewing  it  at  his 
pleasure,  when  he  may  think  the  prospect  of  competition  at  the 
sale  has  diminished,  and  he  may  therefore  have  a  chance  of  buying 
at  a  less  price  than  before.  But  it  is  clear  that  in  the  present  case 
the  relationship  of  cestui  que  trust  and  trustee  never  did  exist 
between  the  parties.  To  constitute  a  valid  trust  there  must  be 
three  things  :  sufficient  words  to  raise  it,  a  definite  subject,  and  a 
certain  or  ascertained  object.  Cruwys  v.  Colman,  9  Ves.  323 ;  2 
Story  on  Eq.  230-1.  But  here  I  have  shown  that  the  first  thing, 
the  words,  are  wanting.  The  agreement  shows  that  the  relation- 
ship of  creditor  and  debtor  was  created  instead  of  trustee  and  cestui 
que  trust ;  and  that  the  proceeding  on  the  part  of  the  defendants 
was  such  as  was  authorized  under  the  agreement  and  carried  on 
and  conducted  by  them  solely  for  the  purpose  of  recovering  the 
sum  due  to  them.  I  am  therefore  of  opinion  that  judgment  ought 
to  be  rendered  for  the  defendant^. 

Judgment  for  the  defendants. 

Cited  by  Counsel,  10  Watts  356  ;  7  W.  &  S.  153  ;  1  Jones  210 :  1  Harris 
234,  640  ;  8  Id.  344;  12  Id.  176;  10  Casey  30;  8  P.  F.  Smith  79.  ||  14  Id. 
329;  29  Id.  492;  2  W.  N.  C.  517  ;  5  Id.  186  ;  s.  c.  5  Norris  117.|| 

Cited  by  the  Court,  6  W.  &  S.  21 ;  2  Harris  537  ;  2  Miles  386.  ||  21  Smith 
260.11 
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Gower  against  Sterner  and  Another. 


1.  Parol  evidence  is  admissible  to  prove,  that  through  the  mistake  of  the 
scrivener,  a  clause  intended  by  the  parties  to  be  in  an  agreement  for  the  sale 
of  land,  was  omitted. 

2.  In  covenant,  where  there  has  been  a  mistake  in  drawing  the  articles 
upon  which  the  action  is  founded,  the  plaintiff  may  declare  upon  the  amended 
articles,  with  proper  averments,  showing  the  mistake  in  the  original. 

3.  Where  a  vendee  covenanted  in  the  articles  of  agreement,  to  advance  aa 
much  money  to  the  vendor  as  would  pay  for  patenting  the  land,  it  was  held 
in  an  action  against  him  by  the  vendor  upon  the  agreement,  that  he  was  not 
entitled  to  interest  on  such  advance. 

UPON  a  writ  of  error  to  the  Court  of  Common  Pleas  for  the 
county  of  Northampton,  the  case  was  thus  : — 

Jacob  Sterner  and  Michael  Altemus,  administrators  of  the  goods, 
&c.,  of  Michael  Sterner,  deceased,  brought  an  action  of  covenant 
in  that  court,  to  April  Term  1835,  against  John  Gower. 

The  first  count  of  the  declaration  recited  the  execution  of  cer- 
tain articles  of  agreement,  dated  the  14th  day  of  September  1827, 
•whereby  Michael  Sterner,  the  intestate,  covenanted  "on  or  before 
the  1st  of  November,  next  ensuing  the  date,  by  good  and  lawful 
deed  or  deeds,  well  and  sufficiently  to  grant,  convey  and  assure 
unto  the  said  John  Gower,  his  heirs  and  assigns,  in  fee  simple, 
clear  of  all  incumbrances,  a  certain  tract  of  land,  situate  in  said 
township  of  Hamilton,  beginning  at  a  large  black  oak  tree,  a 
corner  of  John  Young's  land,  thence  in  a  direct  line  to  the  east 
corner  of  the  house  occupied  by  John  Brake,  thence  by  or  near  the 
old  smith-shop  to  a  middle  fence,  and  in  the  same  direction  on  as 
far  as  the  said  Michael  Sterner's  land  extends,  thence  along  John 
Jones's  line  to  the  line  of  the  old  tract,  thence  to  follow  the  lines 
of  the  said  old  tract  to  include  the  whole  thereof;  and  also,  all  the 
land  belonging  to  the  said  Michael  Sterner,  east  and  north  of  the 
two  first  mentioned  lines  or  courses,  containing  one  hundred  and 
forty-five  acres."  In  consideration  whereof,  the  said  John  Gower, 
&c.,  covenanted  on  the  execution  of  the  deed  or  deeds  as  aforesaid, 
well  and  truly  to  pay  or  cause  to  be  paid  unto  the  said  Michael 
Sterner,  his  executors,  administrators,  or  assigns,  the  sura  of  one 
thousand  dollars,  in  manner  following,  to  wit :  "  The  amount  of 
the  judgment  which  Rudolph  Drach  holds  against  the  said  Michael 
Sterner,  to  be  paid  on  the  delivery  of  said  deed,  and  seventy-five 
jtc-rfi-i  dollars  annually  until  the  ""remainder  is  paid.  The  first  to 
be  paid  on  the  first  day  of  April,  A.  D.  1829,  and  the  said 
John  Gower  is  to  advance  as  much  money  to  the  said  Michael 
Sterner,  as  will  pay  for  patenting  the  said  tract  of  land  ;  and  upon 
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his  the  said  John  Gower,  paying  the  money  aforesaid,  and  execut- 
ing notes  or  bonds  for  the  payments  aforesaid,  the  said  Michael 
Sterner  to  give  unto  the  said  John  Gower  possession  of  the  premi- 
ses." The  declaration  then  proceeded,  "  And  whereas,  on  the 
same  day  and  year  aforesaid,  at  the  county  aforesaid,  and  at  the 
time  of  sealing,  signing  and  delivering  of  the  articles  of  agreement 
aforesaid,  it  was  verbally  agreed  by  and  between  the  said  Michael 
Sterner  and  the  said  John  Gower,  that  the  said  tract  of  land  should 
be  measured  according  to  the  metes  and  bounds  in  the  said  articles 
of  agreement  mentioned,  and  the  number  of  acres  therein  contained 
precisely  determined.  And  it  was  then  and  there  further  agreed 
by  and  between  the  said  John  Gower  and  Michael  Sterner,  that  if 
the  said  tract  of  land  should  be  found  to  contain  more  than  one 
hundred  and  forty-five  acres,  then  the  said  John  Gower  should  pay 
to  the  said  Michael  Sterner,  at  the  rate  of  one  thousand  dollars  for 
one  hundred  and  forty-five  acres,  for  each  and  every  acre  that 
should  be  contained  therein,  over  and  above  the  said  one  hundred 
and  forty-five  acres  therein  mentioned  as  aforesaid;  which  said  two 
last  mentioned  agreements  it  was  then  and  there  intended  by  the 
parties  should  have  been  inserted  in  the  aforesaid  articles  of  agree- 
ment, but  were  omitted  therefrom  by  the  mistake  of  the  scrivener ; 
and  that  afterwards,  viz.,  on  the  first  day  of  October,  in  the  year 
last  aforesaid,  at  the  county  aforesaid,  the  said  tract  of  land  was 
surveyed  and  the  quantity  therein  contained  was  ascertained  to  be 
one  hundred  and  seventy-two  acres  and  one  hundred  and  fifteen 
perches,  with  the  usual  allowance,  &c.  And  whereas,  afterwards, 
viz.,  on  the  same  day  and  year  aforesaid,  at  the  county  aforesaid, 
it  was  further  verbally  agreed  by  and  between  the  said  Michael 
Sterner  and  the  said  John  Gower,  that  the  time  for  the  execution 
of  the  said  conveyances  for  a  part  of  the  said  tract  of  land,  to  wit, 
for  one  hundred  and  fifty-nine  acres,  part  thereof  as  aforesaid, 
should  be  changed,  and  that  the  same  should  be  made  and  executed 
on  the  twenty-sixth  day  of  November  then  next,  instead  of  the  first 
day  of  November  then  next,  as  was  in  and  by  the  said  articles  of 
agreement  stipulated  and  provided."  The  declaration  then  averred 
performance  on  the  part  of  the  intestate,  the  execution  and  delivery 
of  deeds,  &c.,  and  the  neglect  and  refusal  of  the  defendant  to  per- 
form the  contract  on  his  part,  or  to  pay  the  $1000  for  the  145 
acres,  or  for  the  additional  27  acres  and  115  perches  contained  in 
the  tract,  agreeably  to  the  survey,  at  the  rate  of  $1000  for  145 
acres — and  then  proceeded  to  negative  and  detail  the  performances 
and  payments  required  of  him. 

The  second  count  set  forth  the  written  contract,  and  the  parol 
extension  of  the  time  for  performing  it  by  the  execution  and  deliv- 
ery *of  the  deed  for  a  part  of  the  premises,  for  which  no  p^y 
patent  had  been  obtained  until  the  26th  of  November,  then 
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next;  the  performance  by  the  intestate  of  the  contract  on  his  part; 
and  averment  of  non-performance  by  the  defendant. 

On  the  trial  before  Judge  Mallery,  at  August  Term  1835,  the 
plaintiff  gave  in  evidence  the  articles  of  agreement,  mentioned  in 
the  declaration,  dated  the  14th  day  of  September  1827.  Also  a 
deed  executed  by  Michael  Sterner,  dated  the  1st  October  1827, 
whereby  he  conveyed  to  the  defendant  13  acres  and  115  perches  of 
land  for  the  consideration  of  $100  ;  with  a  receipt  for  the  purchase 
money  subjoined. 

Also  a  deed  executed  by  Michael  Sterner,  dated  21st  November 
1827,  whereby  he  conveyed  to  the  defendant,  159  acres  of  land, 
for  the  consideration  of  $900 ;  with  a  receipt  for  the  purchase- 
money  subjoined. 

The  plaintiffs  then  called  Michael  Meisner,  Esq.,  as  a  witness, 
and  offered  to  prove  by  him  and  other  witnesses : 

"  That  at  the  time  the  article  of  agreement  on  which  the  suit  is 
brought  was  executed,  it  was  agreed  by  the  parties  thereto,  that 
the  land  agreed  to  be  sold  and  conveyed  by  the  said  Sterner  to  the 
said  Grower,  should  be  surveyed,  and  that  if  the  tract  should  be 
found  to  contain  more  than  145  acres,  the  surplus  should  be  paid 
for  by  the  said  Gower,  at  the  rate  of  $1000  for  145  acres,  and 
on  the  same  terms  and  payments  as  are  mentioned  in  the  said 
article. 

"  That  this  was  part  of  the  original  contract,  and  the  parties 
directed  the  scrivener  to  insert  it  in  the  said  articles  of  agreement, 
and  that  it  was  omitted  entirely  through  his  mistake.  That  the 
defendant  has  frequently  said,  both  before  and  since  the  execution 
of  the  deed  for  the  premises  in  the  said  article  of  agreement  men- 
tioned, that  he  had  purchased  the  same  at  the  rate  of  $1000  for 
145  acres,  and  that  he  was  bound  to  pay  Sterner  or  his  repre- 
sentatives at  that  rate  for  the  land ;  and  that  the  sum  which 
he  was  bound  to  pay  them  considerably  exceeded  one  thousand 
dollars." 

To  the  admission  of  which  evidence,  the  defendant  by  his  coun- 
sel objected  on  the  ground  that  such  testimony  was  inadmissible 
to  support  an  action  of  covenant,  and  went  to  set  up  a  new  and  dis- 
tinct contract  for  the  one  which  was  in  writing,  and  wholly  incon- 
sistent therewith  ;  and  that  parol  evidence  was  not  admissible  in 
this  issue,  to  vary  the  written  contract  between  the  parties,  after 
the  plaintiffs  had  shown  the  completion  of  the  contract  by  the  exe- 
cution and  delivery  of  the  deeds  for  the  premises ;  and  that  the 
same  was  irrelevant  to  the  issue  trying. 

The  court,  however,  admitted  the  evidence  and  the  defendant 
took  a  bill  of  exceptions. 

In  his  charge  to  the  jury,  his  honor,  the  President,  told  them 
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that  *they  were  entitled  to  take  the  parol  evidence  in  con-  r+7a 
nection  with  the  articles  of  agreement,  and  the  other  writ-  L 
ten  evidence  in  the  cause.  And  that  the  defendant  was  not  enti- 
tled to  interest  on  the  money  paid  by  him  for  patenting  the  land ; 
it  being  the  construction  given  by  the  court  to  the  contract,  that 
the  money  for  patenting  was  to  be  the  cash  part  of  the  payment, 
to  be  paid  down  by  him. 

The  defendant  excepted  also  to  this  charge,  and  assigned  for  error. 
1.  The  admission  of  the  parol  evidence. 

2.  So  much  of  the  charge  as  instructed  the  jury   that  the  evi- 
dence of  the  parol  variance,  alteration  or  difference  in  the  contract 
from  the  written  agreement,  if  credited,  was  sufficient  to  sustain  the 
action  in  varied  form  in  which  such  parol  evidence  presented  it  to 
the  court  and  jury. 

3.  So  much  of  the  charge  as  instructed  the  jury  that  the  plain- 
tiff in  error  was  not  to  be  allowed  interest  on  the  sums  advanced 
for  patenting  the  land,  &c.,  beyond  the  payments  specified  in  the 
articles  of  agreement." 

Mr.  Porter,  for  the  plaintiff  in  error, 

On  the  first  and  second  points,  cited  Jordan  v.  Cooper,  3  S.  &  R. 
578  ;  Vickary  v.  Moore,  2  Watts  451 ;  Moser  v.  Libenguth,  1 
Rawle  255  ;  s.  c.  2  Rawle  430  ;  Iddings  v.  Iddings,  7  S.  &  R.  415 ; 
O'Harat-.  Hall,  4  Dall.  340;  Keagy  v.  Umberger,  10  S.  &  R. 
339  ;  McDermott  v.  Ins.  Co.  3  Id.  609 ;  Heilner  v.  Imbrie,  6  Id. 
401  ;  Collum  v.  Hocker,  1  Rawle  108  ;  Bartsch  v.  Lehigh  Co.,  4 
Rawle  138  ;  Wade  v.  Howard,  6  Pick.  492  ;  Comstock  v.  Vandu- 
sen,  5  Id.  163 ;  Richards  v.  Killan,  10  Mass.  243  ;  Stackpole 
v  Arnold.  11  Id.  29 ;  McKennan  v.  Doughman,  1.  P.  &  W.  417. 

On  the  subject  of  interest,  and  the  construction  of  the  agree- 
ment in  respect  to  advance  of  money,  he  cited  Rapelye  v.  Emory, 
1  Dall.  349 ;  Dilworth  v.  Sinderling,  1  Binn.  488  ;  Graham  v. 
Williams,  16  S.  &  R.  257. 

Mr.  Hepburn,  for  the  defendant  in  error,  cited  Jones  v.  Strat- 
ton,  3  Atk.  389  ;  1  Eq.  Cas.  Abr.  19,  pi.  4,  5 ;  Gratz  v.  Phillips, 
1  P.  &  W.  361 ;  Gillespie  v.  Moore,  2  Johns.  Ch.  Rep.  585;  Get- 
man  v.  Beardsley,  Id.  274 ;  Lyman  v.  United  Ins.  Co.,  Id.  630 ; 
Kesselback  v.  Livingston,  4  Id.  144  :  Rowland  v.  Oliver,  4  Rawle 
141 ;  Bauer  v.  Roth,  Id.  95  ;  Hamilton  v.  Asslin,  10  S.  &  R.  448  ; 
Wharf  v.  Howell,  5  Binn.  499 ;  Hall  v.  Cazenove,  4  East  477  ; 
Molierie  v.  Pennsylvania  Fire  Ins.  Co.  5  Rawle  342  ;  Decamp  v. 
Feay,  5  S.  &  R.  323  ;  Murray  v.  *Williamson,  3  Binn.  135  ;  r*7q 
Frederick  v.  Campbell,  13  S.  &  R.  136,  s.  c.  14  Id.  293; 
Neale  v.  Thompson,  4  Watts  405. 
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The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — It  is  a  general  rule,  that  parol  evidence  is  admis- 
sible to  explain,  but  not  to  contradict,  alter,  add  to,  or  diminish  a 
written  instrument.  But  a  mistake  in  any  instrument  may  be 
rectified,  when  it  clearly  appears  from  satisfactory  evidence  that  it 
was  reduced  to  writing,  in  terms  not  comformable  to  the  real  inten- 
tion of  the  parties.  Moliere  v.  Pennsylvania  Ins.  Co.,  5  Rawle 
347  ;  1  Ves.  317  ;  1  Atk.  545.1  And  there  is  no  reason  why  the 
omission  of  the  scrivener  to  insert  a  material  part  of  the  agree- 
ment, should  not  be  corrected  here.  If  a  mistake  is  made  to 
appear,  a  Court  of  Chancery  will  reform  the  instrument,  in  con- 
formity to  the  agreement ;  and  that  which  a  Court  of  Chancery  will 
do,  may  be  done  with  us  through  the  instrumentality  of  a  jury. 
There  is  nothing  which  shows  that  at  the  execution  of  the  deed, 
the  parties  came  to  any  new  agreement.  The  consideration  ex- 
pressed in  a  deed  may  be,  and  often  is  contradicted,  for  it  is  fre- 
quently inserted  without  any  regard  to  the  real  contract.  The  con- 
tents of  the  survey  were  not  calculated  when  the  parties  directed 
the  scrivener  to  insert  the  consideration.  There  is  nothing  in  the 
case  inconsistent  with  the  allegation  that  the  scrivener  committed 
a  mistake  in  drawing  the  articles ;  and  thus  the  jury  have  found. 

The  plaintiff  declares  on  the  articles  in  their  amended  form, 
with  proper  averments,  showing  the  mistake  in  committing  the  con- 
tract to  writing.  The  action  is  brought  on  the  covenant  or  agree 
ment,  as  it  was  in  truth  made,  and  this  is  the  proper  course,  for 
the  mistake  does  not  avoid  the  instrument.  The  articles  still 
remain,  notwithstanding  the  error,  in  full  operation  between  the 
parties.  And  this  it  is  not  doubted  may  be  done  in  certain  cases ; 
for  where  suit  is  brought  on  a  bond  or  other  instrument,  it  is  the 
constant  practice  to  allow  defendants  to  protect  their  interests, 
by  proof  of  a  mistake  in  reducing  the  agreement  to  writing;  and 
it  is  difficult  to  perceive  why  the  plaintiffs  may  not  avail  themselves 
of  the  same  right :  The  special  averments  in  the  declaration,  relieve 
the  case  from  the  objections  which  were  taken  in  Barndollar  v. 
Tate,  1  S.  &  R.  160  ;  for  although  a  mistake  in  drawing  articles 
of  agreement  may  be  proved  by  parol  evidence,  yet  in  an  action  of 
covenant  on  written  articles,  the  plaintiff  is  not  at  liberty  to  prove 
by  parol  an  agreement  different  from  that  on  which  he  declares. 
If  in  fact,  as  the  Chief  Justice  says,  the  parties  made  a  different 
agreement  by  parol,  that  agreement  might  be  the  ground  of  a  dif- 
ferent action,  but  could  not  support  an  action  founded  on  the  articles. 
*R01  ^  s  ^  understand,  that  *when  there  is  a  subsequent, 
J  distinct,  and  independent  agreement  by  parol,  modifying  or 
altering  the  original  contract,  covenant  will  not  lie  on  the  articles  ; 
and  this  has  been  held  in  Vickary  v.  Moore,  2  Watts  254.  It  is 

1  See  7  Harris  237  ;  8  Id.  467  ;  6  P.  F.  Smith  314. 
80 


1836.] '  OF  PENNSYLVANIA.  80 

[Gower  v.  Sterner.] 

jthere  decided  that  an  action  of  covenant  lies  on  a  specialty  exclu- 
sively, not  a  specialty  modified  or  enlarged  by  simple  contract. 

In  Vickary  v.  Moore,  the  parties  came  to  a  new  agreement ;  and 
for  this  reason  it  was  held  covenant  would  not  lie.  But  in  this 
case,  there  is  this  material  difference,  that  the  suit  is  brought  on 
the  original  contract  as  it  was  really  made.  We  consider  that 
as  done  which  ought  to  have  been  done ;  and  hence  covenant  on 
the  articles  as  amended  by  the  parol  evidence,  is  the  appropriate 
remedy.1 

The  remaining  objection  as  to  the  interest  has  been  but  faintly 
pressed.  The  sum  agreed  to  be  advanced  for  the  patent,  appears 
to  have  been  part  of  the  price  of  the  land,  without  any  intimation 
in  the  agreement  that  interest  should  be  charged.  If  it  had 
been  so  intended,  it  would  have  been  a  new  stipulation,  distinctly 
provided  for  in  the  agreement.  Without  any  stipulation  from 
which  this  can  be  inferred,  it  would  be  carrying  the  principle 
which  has  governed  the  court  further  than  has  been  heretofore 
allowed. 

Judgment  affirmed. 

Cited  by  Counsel,  post  172;  5  Whart.  458;  2  W.  &  S.  370;  2  Barr  14, 
123  ;  4  Id.  167  ;  12  Harris  284  ;  9  Casey  377  ;  3  Grant  55.  ||  11  W.  N.  C. 
378.H 

!!  Cited  by  the  Court  as  authority  for  the  reformation  by  parol  of  a  mis- 
take of  a  scrivener:  Huss  v.  Morris,  13  Smith  372.  But  to  admit  such  evi- 
dence in  covenant,  there  must  be  averments  in  the  narr.  showing  such  mis- 
take :  Hunter  ».  McHose,  11  W.  N.  C.  377.|| 

1  See  5  Whart.  87 ;  2  W.  &  S.  50,  218  ;  6  Id.  443  ;  6  Harris  46 ;  10  Id. 
458  ;  3  Casey  441  ;  5  Id.  89  ;  10  Wright  76  ;  11  Id.  502  ;  2  P.  F.  Smith  218  ; 
9  Id.  410.  ||  11  W.  N.  C.  378.  || 
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APPEAL. 

1.  The  decision  of  a  Register's  Court  on  an  issue  devisavit  eel  non,  is  not 
conclusive,  in  proceedings  in  the  Orphans'  Court  to  obtain  partition. 

2.  Where  by  an  alleged  will,  a  tract  of  land  was  devised  to  one  of  several 
children  of  the  decedent,  who  was  in  possession  thereof;  and  upon  an  issue 
directed  by  the  Register's  Court  to  try   the  validity  of  the  will,  a  verdict  and 
judgment  were  given  against  the  will,  and  afterwards  the  parties  claiming  in 
opposition  to  the  will,  instituted  proceedings  in  the  Orphans'  Court  to  obtain 
partition  of  the  land  ;  it  was    held,  that  notwithstanding   the  decision  in 
the  Register's  Court  the  Orphans'  Court  was  bound  on  the  application  of  the 
alleged  devisee,  to  stay  proceedings  in  the  partition,  until   the  petitioners 
should  establish  the  intestacy  of  the  decedent  in  an  ejectment  to  be  brought 
by  them  against  the  alleged  devisee. 
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THIS  was  an  appeal  by  Robert  Lewis,  from  the  Orphans'  Court 
of  Delaware  county,  where  certain  proceedings  had  taken  place  in 
partition,  under  the  following  circumstances : 

Azariah  Lewis  of  Newton  township,  in  the  county  of  Delaware, 
died  on  the  second  day  of  July  1831,  seised  of  the  real  estate 
which  was  the  subject  of  the  proceedings  in  this  case,  and  leaving 
a  paper  writing  purporting  to  be  his  last  will  and  testament, 
wherein  the  said  real  estate  was  devised  to  his  son  Robert  Lewis, 
the  appellant  in  fee,  subject  to  the  payment  of  certain  legacies, 
and  also  to  certain  privileges  to  his  daughter  Hannah  Lewis. 
Against  the  probate  of  this  paper  a  caveat  was  entered  in  the 
office  of  the  register  of  said  county ;  a  register's  court  was  called, 
and  an  issue  directed  to  the  Court  of  Common  Pleas  to  try  the 
question  whether  the  paper  writing  was  or  was  not  the  la»t  will 
and  testament  of  Azariah  Lewis,  deceased.  In  November  of  the 
same  year  the  issue  was  tried,  and  a  verdict  was  rendered  in  favor 
of  the  plaintiff  confirming  the  said  paper  writing  ;  but  the  judg- 
ment on  the  verdict  was  reversed  on  a  writ  of  error  to  the 
Supreme  Court,  for  an  erroneous  direction  of  the  court  to  the  jury 
upon  the  effect  of  certain  evidence.1  The  issue  came  on  again  to 
be  tried  in  the  month  of  August  1834,  when  a  verdict  was  rendered 
in  favor  of  the  defendant,  and  condemning  the  said  paper  writing; 
and  the  judgment  on  this  verdict  was  affirmed  by  the  Supreme 
$09-1  Court.2  Robert  Lewis,  however,  continued  in  possession  *of 
J  the  real  estate  under  the  paper  writing  purporting  to  be  a 
will. 

On  the  8th  of  May  1835,  Henry  Pratt  presented  his  petition 
to  the  Orphans'  Court  of  Delaware  county,  setting  forth  in  sub- 
stance that  Azariah  Lewis  lately  died  intestate,  leaving  a  widow 
named  Hannah,  since  deceased,  and  issue  three  children,  to  sur- 
vive him,  to  wit,  Margaret,  intermarried  with  Jacob  Maule, 
Hannah  Lewis  and  Robert  Lewis,  and  also  several  grandchildren, 
viz. :  Susan,  intermarried  with  Henry  Pratt  the  petitioner,  and 
Unity  Garrett  (the  said  Susan  and  Unity  being  children  of 
Unity  Garrett,  a  daughter  of  said  decedent  who  was  intermar- 
ried with  Jehu  Garrett  and  died  in  the  lifetime  of  said  decedent), 
and  also  Hannah,  intermarried  with  Anthony  Baker,  Adam  B. 
Williamson,  Azariah  L.  Williamson,  Enos  Williamson,  Jr.,  Walter 
Williamson  and  Elizabeth  Williamson,  the  said  Hannah,  Adam, 
Azariah,  Sarah,  Enos,  Walter  and  Elizabeth,  being  children  of 
Sarah  Williamson,  a  daughter  of  the  said  decedent,  who  was  inter- 
married with  the  said  Enos  Williamson,  and  died  in  the  lifetime 
of  the  said  decedent ;  and  that  the  said  decedent  died  seised  in 
fee  of  a  certain  plantation  and  tract,  situate  in  the  township  of 
Newtown  in  the  county  aforesaid,  bounded  by  lands  of  Eli  Lewis 

1  Baker  v.  Lewis,  4  Rawle  356.  *  Lewis  v.  Baker,  5  Rawle  114. 

82 


1836.]  OF  PENNSYLVANIA.  82 

[Lewis  v.  Pratt.] 

and  others,  and  containing  one  hundred  and  sixty  acres  more  or 
less ;  and  praying  the  court  to  award  an  inquest  to  make  parti- 
tion or  valuation  of  the  premises,  &c. 

This  petition  was  held  under  advisement  hy  the  said  court,  from 
the  8th  of  May  to  the  24th  of  November  following,  when  the  fol- 
lowing affidavit  was  presented  on  the  part  of  Robert  Lewis,  the 
appellant,  in  opposition  to  the  prayer  of  the  petition,  and  ordered 
by  the  court  to  be  filed. 

Delaware  county,  ss. 

Robert  Lewis  being  affirmed  according  to  law,  says  that  the 
aforesaid  Azariah  Lewis  gave  and  devised  the  plantation  and  tract 
of  land,  in  the  said  petition  mentioned  and  described,  to  this  affir- 
mant ;  that  the  said  affirmant  is  now  seised  and  hath  actual  posses- 
sion of  said  real  estate  under  and  by  virtue  of  said  devise,  and  that 
he  holds  and  .claims  to  hold  and  enjoy  the  same  under  and  by  virtue 
thereof. 

ROBERT  LEWIS. 

Affirmed  and  subscribed  before  me,  a 
Justice  of  the  Peace  in  and  for  said 
County,  Nov.  24,  1835. 

ABRAHAM  KERLIN. 

On  the  same  day-  an  inquest  was  awarded,  returnable  the  fourth 
Monday  in  February  1836. 

On  the  9th  of  February  1836,  the  writ  of  partition  was  exe- 
cuted, and  was  returned  on  the  22d  of  February  following.  The 
inquest  *found  that  the  property  could  not  be  parted  and  r*oo 
divided  without  prejudice  to  the  whole ;  they  therefore  valued  '- 
and  appraised  the  same  at  a  certain  sum.  On  the  same  day  the 
inquisition  was  confirmed  nisi,  and  the  following  exceptions  to  the 
confirmation  of  the  inquisition  were  filed. 

Exception  1st.  The  aforesaid  real  estate  was  devised  to  the 
exceptor  by  the  last  will  and  testament  of  Azariah  Lewis,  is  now 
held  by  the  exceptor  under  and  by  virtue  of  the  said  devise,  and 
held  by  him  adversely  to  the  heirs  at  law  of  the  said  Azariah  Lewis ; 
is  in  his  occupation  and  possession,  and  therefore  not  the  subject 
of  an  inquest  under  the  authority  of  the  Orphans'  Court. 

Exception  2d.  The  said  exceptor  is  the  sole  owner  of  the  said 
real  estate,  and  is  in  full  and  complete  possession  of  the  same. 

Exception  3d.  Neither  Anthony  Baker  nor  Hannah  Baker,  nor 
Caleb  or  Sarah  West  have  any  interest  whatever  in  the  said  real 
estate. 

Whereupon  a  rule  was  granted  upon  the  petitioner,  to  show  cause 
why  the  said  inquisition  and  return  should  not  be  set  aside,  return- 
able on  the  fourth  Monday  in  May  following. 
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On  the  22d  of  August  1836,  after  argument,  the  opinion  of  the 
court  was  delivered  bj?  Judge  Darlington,  as  follows : — 

"  Upon  the  petition  of  Henry  Pratt,  who  intermarried  with  one 
of  the  lineal  descendants  of  Azariah  Lewis,  deceased,  to  this 
Orphans'  Court,  setting  forth  that  he  died  intestate,  seised  of  cer- 
tain real  estate  in  the  township  of  Newtown,  a  writ  was  awarded 
to  the  sheriff,  commanding  him  that  he  should  cause  the  said  real 
estate  to  be  parted  and  divided  to  and  among  the  children  and 
representatives  of  the  said  deceased,  if  such,  &c.,  otherwise  to 
value  and  appraise  the  same  according  to  law :  The  sheriff  has 
returned  a  valuation  which  is  offered  for  confirmation.  Robert 
Lewis,  the  only  son  of  Azariah  Lewis,  has  filed  three  exceptions, 
the  last  of  which  has  not  been  pressed  in  the  argument,  and  the 
two  first  are  in  substance  but  one,  viz.,  that  the  real  estate  which 
is  supposed  to  be  the  subject  of  these  proceedings,  is  not  held  in 
common  between  him  and  the  other  parties  named,  but  that  he  is 
the  sole  owner  ;  it  being  devised  to  him  by  the  last  will  and  testa- 
ment of  Azariah  Lewis,  deceased. 

"  The  facts  proved  and  conceded  are,  that  Azariah  Lewis  died  in 
the  year  1831,  seised  of  the  real  estate  in  question,  leaving  a  paper 
writing  purporting  to  be  his  last  will  and  testament,  wherein  and 
whereby  this  real  estate  was  devised  to  his  son,  Robert  Lewis,  in 
fee.  Against  the  probate  of  this  paper  a  caveat  was  entered  in  the 
office  of  the  register,  a  Register's  Court  called  and  an  issue  directed 
to  the  Court  of  Common  Pleas  to  try  the  question,  whether  the 
*841  *PaPer  writing  was  or  was  not  the  last  will  and  testament  of 
Azariah  Lewis,  deceased.  In  November  1831,  the  issue 
came  on  to  be  tried,  and  a  verdict  was  rendered  in  favor  of  the 
plaintiff,  but  the  judgment  on  the  verdict  was  reversed  for  an  erro- 
neous direction  of  the  court  to  the  jury  upon  the  effect  of  certain 
evidence.  The  issue  came  on  again  to  be  tried  in  the  month  of 
August  1834,  when  a  verdict  was  rendered  for  the  defendant,  con- 
demning the  paper  in  question  as  the  last  will  and  testament  of 
Azariah  Lewis,  deceased  ;  and  the  judgment  on  this  verdict  was 
affirmed  upon  a  writ  of  error  to  the  Supreme  Court.  So  the  matter 
as  to  the  contested  will  yet  rests.  Robert  Lewis,  however,  con- 
tinues in  possession  of  the  real  estate,  and  claims  to  hold  it  as  his 
separate  estate  under  this  paper  purporting  to  be  a  will. 

"  The  proceeding  to  obtain  partition  in  the  Orphans'  Court 
among  the  heirs  of  a  decedent  has  always  in  some  degree  resem- 
bled the  bill  for  partition  in  chancery ;  and  the  act  of  the  29th 
of  March  1832,  entitled  '  An  act  relating  to  Orphans'  Courts,' 
seems  to  intend  that  the  jurisdiction  shall  be  somewhat  enlarged, 
and  the  proceedings  still  more  closely  assimilated  to  those  of  a 
Court  of  Chancery.  But  no  provision  has  ever  been  made  by 
the  legislature  for  the  case  which  is  not  unfrequent  in  chancery, 
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of  a  party  preferring  his  bill  for  partition,  whose  title  to  his 
alleged  purpart  is  denied  or  disputed  or  enveloped  in  difficulty 
and  doubt.  In  such  a  case  a  Court  of  Chancery  would  either 
dismiss  the  bill  or  hold  it  for  a  reasonable  time,  until  the  plaintiff 
should  make  good  his  title  at  law  by  ejectment ;  or  perhaps  in  a 
case  where  the  party  filing  the  bill  was  in  possession,  would  direct 
an  issue  to  inquire  into  the  legal  title;  and  it  would  seem  by 
analogy  to  this  course,  that  an  Orphans'  Court  should  either  stay 
proceedings  or  refuse  to  conform  them ;  as  they  did  in  the  case 
of  Spangler  u.  Rambler,  4  S.  &  R.  192.  But  it  does  not  appear 
to  us  that  even  a  Court  of  Chancery,  would  withhold  its  pro- 
ceeding to  make  partition  for  an  indefinite  length  of  time  or 
until  the  right  of  the  party  should  be  irrevocably  established  at 
law.  Ejectment  is  but  a  possessory  action,  although  it  is  the 
usual  method  of  trying  titles  to  land ;  and  neither  one  ejectment 
nor  many  (in  England)  will  settle  the  title ;  unless  the  conduct 
of  the  party  be  such  as  to  require  him  to  be  perpetually  enjoined 
by  a  bill  of  peace ;  and  in  Pennsylvania  by  the  act  of  the  1 3th 
of  April  1807,  not  less  than  two  concurring  verdicts  in  eject- 
ment, and  judgments  entered  thereon,  can  bar  the  right  to  lands ; 
yet  it  is  presumed  a  Court  of  Chancery  would  not  delay  partition 
longer  than  to  have  the  title  once  established  at  law,  or  require 
the  question  to  be  more  than  once  fairly  submitted  to  a  jury ; 
Brown  u.  Brown,  2  Vern.  232 ;  and  according  to  the  opinion  of 
the  Supreme  Court  in  the  case  of  Spangler  v.  Rambler  above 
referred  to,  an  Orphans'  Court  need  not  even  wait  for  one  eject- 
ment, if  upon  a  feigned  issue  a  verdict  has  passed  against  the  paper 
writing  alleged  to  be  a  will. 

"  *If  we  were  to  direct  an  issue,  as  it  is  suggested,  we  r*oc 
may  and  ought,  so  as  under  the  55th  section  of  the  act  ^ 
relating  to  Orphans'  Courts  to  ascertain  the  fact,  whether  Azariah 
Lewis  died  intestate  or  not,  and  consequently  whether  the  present 
plaintiff  or  petitioner  was  entitled  to  the  undivided  share  which 
he  claims  to  have  laid  off  to  him,  or  which  is  the  same  thing, 
whether  the  paper  in  question  is  or  is  not  his  last  will  and  testa- 
ment, would  not  the  former  issue  directed  and  found  against  the 
validity  of  that  paper  and  judgment  rendered  upon  the  verdict  be 
conclusive  ?  If  so,  such  a  proceeding  would  be  useless. 

"  If  we  were  to  put  the  petitioner  to  his  action  at  law,  the  termi- 
nation of  one  ejectment  in  his  favor  would  still  leave  the  title 
doubtful  and  the  question  of  will  or  no  will  as  to  real  estate  in  a 
state  of  uncertainty,  which  could  not  be  settled  until  a  second  or 
perhaps  a  third  ejectment  should  be  tried ;  and  it  is  not  contended 
that  an  Orphans'  Court  should,  more  than  a  Court  of  Chancery, 
wait  so  long,  but  should  proceed  under  the  36th  section  of  the  act 
on  the  application  of  any  lineal  descendant. 
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"  Upon  the  whole  we  think  the  view  taken  by  the  Supreme  Court 
in  the  case  before  referred  to,  Spangler  t>.  Rambler,  an  unobjec- 
tionable one  as  applied  to  our  laws  relating  to  Orphans'  Courts ; 
although  we  do  not  fully  appreciate  the  force  of  all  the  reasoning 
of  the  late  learned  chief  justice.  It  appears  they  took  or  rather 
recommended  a  course  somewhat  analogous  to  that  which  would 
have  been  required  by  a  Court  of  Chancery,  and  instead  of  send- 
ing a  party  to  law  to  establish  his  title  by  a  single  ejectment,  they 
would  content  themselves  with  the  decision  of  the  court  and  jury 
upon  an  issue  of  devisavit  vel  non.  The  Chief  Justice  says,  '  if 
an  issue  had  been  sent  from  the  Register's  Court  and  the  writing 
exhibited  as  the  will  of  Michael  Rambler  been  determined  to  be  no 
will,  it  would  have  been  the  duty  of  the  Register's  Court  to  have 
taken  for  granted  that  Rambler  died  intestate,  and  the  Orphans' 
Court  ought  to  have  proceeded  to  a  partition  of  his  lands.'  In  this 
case  such  an  issue  was  sent,  and  a  verdict  and  judgment  had  against 
the  paper  now  set  up  as  a  will. 

"  Rule  discharged  and  Inquisition  confirmed." 

On  the  llth  of  November  1836,  Robert  Lewis  appealed  from  the 
decree  of  the  Orphans'  Court. 

In  this  court  the  following  exceptions  were  filed : 

1.  The   said   real   estate   is   held,    occupied   and   possessed  by 
Robert  Lewis,  the  aforesaid  appellant,  solely  and  in  his  own  right 
as  devisee  of  the  said  Azariah  Lewis,  deceased,  and  adversely  to 
the  claim  of  the  said  petitioner  and  appellee;  and  is  therefore 
not  subject  to  partition  under  the  authority  of  the  Orphans'  Court. 

2.  The  court  erred  in  discharging  the  appellant's  rule  to  show 
*8fil     *cause  wnj  tne  return  to  the  writ  of  partition  should  not  be 

J     set  aside,  and  confirming  the  said  inquisition. 

3.  The  Orphans'  Court  had  no  jurisdiction  of  the  matter. 

Mr.  Lewis,  for  the  appellant. 

The  three  exceptions  raise  but  one  question,  and  that  is, 
whether  the  Orphans'  Court  has  any  authority  to  proceed  to  a 
partition  of  land,  where  the  title  set  forth  in  the  petition  is  denied, 
the  claim  resisted,  and  possession  held  adversely  and  under  another 
title. 

Partition,  in  its  primitive  sense,  signified  a  division  by  copar- 
ceners or  co-heirs  of  lands  which  had  descended  to  them.  Allnatt 
on  Partition,  p.  1 ;  Booth  on  Real  Actions,  244.  If  the  party 
stood  not  in  the  relation  of  co-heirs,  they  could  not  by  the  com- 
mon law  compel  partition.  The  writ  devised  for  the  purpose  of 
enforcing  division  set  forth,  that  the  parties  held  "  together  anil 
undivided,"  so  many  acres  of  land,  &c.,  and  was  applicable  only 
where  there  was  such  holding  together.  The  preamble  of  the 
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several  statutes  passed  to  extend  the  remedy,  shows  its  nature  and 
object.  Rob.  Dig.  217,  224.  It  is  a  proceeding  in  rem,  for  the 
purpose  of  giving  to  the  tenants  their  respective  severalties,  and 
has  reference  rather  to  the  corporeal  permanent  tangible  subject, 
than  to  the  status  or  interest  of  the  owner ;  it  is  to  divide  lands 
and  tenements  amongst  those  who  hold  by  unity  of  possession  at 
least :  let  that  unity  be  destroyed,  and  there  is  nothing  upon  which 
the  remedy  can  operate.  The  title,  indeed,  is  a  legitimate  object 
of  inquiry  in  partition,  only  as  it  affects  the  possession.  The  title, 
the  right,  or  the  interest,  is  not  the  object  of  division,  but  only 
the  land,  house,  cattle,  or  other  subjeot  to  a  permanent  nature,  of 
which  there  is  a  common  possession,  a  holding  in  fact  together. 
If  partition  were  any  thing  else  than  division,  it  would  be  partition 
no  longer. 

The  nature  and  character  of  the  proceeding  has  not  been  in  any 
way  essentially  changed  by  our  acts  of  assembly,  but  it  remains 
the  same  in  every  distinguishing  property,  as  in  the  English  com- 
mon-law courts.  In  the  Common  Pleas,  it  is  applicable  to  cases 
of  joint  tenancy  and  tenancy  in  common ;  but  in  the  Orphans' 
Court,  like  the  writ  de  familia  hersiscunda  of  the  Roman  law,  it 
applies  to  parceners  only,  holding,  as  they  do  under  our  intestate 
laws,  as  tenants  in  common.  The  writ  of  inquest  is  a  writ  de  par- 
titione  facienda,  both  in  form  and  effect ;  it  commands  the  sheriff 
to  go  with  his  jury  upon  the  lands  described  in  the  writ,  and  to 
divide  them  among  the  persons  named  as  heirs  and  representatives 
of  the  decendent ;  and  it  differs  from  the  common-law  writ  only  in 
not  requiring  a  division  when  the  property  would  be  prejudiced  by 
it  and  directing  a  valuation.  The  estate  comes  within  the  jurisdic- 
tion of  the  Orphans'  Court  by  virtue  of  the  intestacy  of  the  ances- 
tor, under  whom  the  ^parties  entitled  to  partition  claim  as  r^oy 
coparceners,  and  is  subject  to  division  among  them  in  that 
relation. 

So  long  as  that  relation  is  maintained,  the  seisin  of  one  is  the 
seisin  of  all,  and  the  possession  of  one  is  constructively  the  posses- 
sion of  all.  But  in  case  of  ouster  by  one  co-heir  of  the  others,  the 
relation  which  subsisted  between  them  is  destroyed,  and  that  con- 
structive possession  ceases  to  exist ;  they  then  no  longer  hold 
together,  and  they  have  nothing  in  common  of  which  the  party 
ousted  can  demand  division.  The  rights  of  a  person  in  possession 
cannot  be  disregarded,  whether  he  is  in  rightfully  or  wrongfully, 
nor  can  he  be  dispossessed  without  being  afforded  an  opportunity 
of  asserting  his  title. 

In  the  case  before  the  court,  it  is  admitted,  that  Robert  Lewis 
holds  adversely  to  the  appellee  under  a  title  which  he  is  ready  to 
maintain.  The  facts  are  sufficient  to  constitute  an  ouster  (Fisher 
v.  Taylor,  Cowper  217),  and  that  ouster  takes  the  case  out  of  the 
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jurisdiction  of  the  Orphans'  Court ;  the  appellant  is  now  sole 
seised,  and  the  appellee  is,  if  you  please,  disseised.  There  is  not 
one  foot  of  the  land,  constituting  the  subject  of  the  present  litiga- 
tion, that  he  can  call  his  own,  or  exercise  any  acts  of  ownership 
over,  without  being  guilty  of  a  trespass.  There  is  a  right  inter- 
posed between  him  and  his  alleged  heirship,  which  must  be  over- 
come, before  he  can  come  into  the  Orphans'  Court ;  he  must  first 
vindicate  his  claim  to  the  character  he  assumes,  by  a  recovery  in 
ejectment,  by  disproving  the  testacy  of  Azariah  Lewis,  of  whom  he 
declares  himself  a  representative.  To  allow  him  the  prerogative  of 
a  co-heir,  and  to  issue  a  writ  of  inquest  of  partition  on  his  applica- 
tion, is  to  attempt  to  confer  upon  him  a  relation  which  does  not 
belong  to  him,  and  involves  a  denial  of  the  right  of  the  appellant 
without  even  a  hearing. 

The  proposition  that  the  ouster  of  one  coparcener  by  another, 
destroys  the  relation  between  them  as  to  the  subject  of  the  ouster, 
and  renders  the  writ  of  partition  inappropriate  for  any  purpose, 
seems  to  be  so  self-evident  upon  principle,  as  to  make  it  a  matter 
of  surprise  that  it  should  ever  be  doubted  ;  yet,  there  is  authority 
upon  the  point  if  it  be  needed.  "If  one  coparcener,"  says  Lord 
Coke,  "  disseise  another ;  during  this  disseisin  a  writ  of  partition 
does  not  lie  between  them,  because  they  do  not  hold  together  and 
undivided."  Co.  Litt.  167,  a. ;  Clapp  v.  Bromagham,  9  Cowen 
530,  is  to  the  same  effect. 

In  equity,  a  commission  to  make  partition  will  not  be  granted, 
where  the  defendant  denies  the  plaintiff's  right;  but  the  chancel- 
lor will  send  him  to  law  to  make  out  his  title.  Allnatt  on  Parti- 
tion 100,  101 ;  4  Kent's  Com.  364-5 ;  Wilkin  v.  Wilkin,  1  John. 
Ch.  Ill ;  4  Randolph  493.  He  also  referred  to  Martin  v.  Martin, 
17  S.  &  R.  433,  4,  5,  and  Galbraith  t>.  Green,  13  Id.  93. 

He  referred  to  the  case  of  Spangler  v.  Rambler,  4  S.  &  R.  192, 
as  having  been  cited  by  the  appellee,  in  the  argument  below,  and 
endeavored  to  show  several  marks  of  distinction  between  that 
*881  *case  an<^  the  one  before  the  court.  He  said  that  the  point 
J  of  that  case  was,  that  the  court  would  not  compel  partition 
while  the  question  of  will  or  no  will  was  undecided,  and  contended 
that  all  that  is  there  said,  as  to  when  the  court  ought  to  proceed  to 
partition,  is  extra-judicial.  Besides,  it  might  be  remarked,  that  at 
the  time  this  dictum  was  pronounced,  the  understanding  of  the 
profession  as  to  the  law  relative  to  the  effect  of  decrees  of  the 
Orphans'  Court,  was  different  from  what  it  is  now.  Such  decrees 
were  then  held  to  be  inquirable  into ;  now,  they  are  conclusive 
upon  all  matters  within  the  jurisdiction  of  the  court.  The  case  of 
Snyder  v.  Snyder,  4  Binn.  483,  had  been  decided  four  years  before  ; 
that  of  Iluckel  v.  Phillips,  2  S.  &  R.  in  1815,  and  Kohn  v.  Fed- 
derhoff,  was  decided  at  the  same  term  with  Spangler  v.  Rambler. 
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McPherson  v.  Canliffwas  six  years  later,  and  even  after  that  decis- 
ion an  act  of  assembly  was  considered  necessary  to  put  the  question 
as  to  the  conclusiveness  of  such  decrees  entirely  at  rest. 

The  same  act  that  declares  the  Orphans'  Court  a  court  of  record, 
with  all  the  qualities  and  incidents  of  a  court  of  record  at  common 
law,  and  that  its  proceedings  and  decrees  in  all  matters  within  its 
jurisdiction,  shall  not  be  reversed  or  avoided  collaterally  in  any 
other  court,  also  provides  that  the  partition  made  by  the  Orphans' 
Court  shall  be  "firm  and  stable  forever ;"  and  in  case  of  valuation 
and  an  acceptance  by  any  one  of  the  heirs  and  payment  to  the  rest, 
that  they  shall  be  "  forever  barred  of  all  right  or  title  to  the  land." 

The  appellant,  therefore,  being  made  a  party  to  these  proceed- 
ings, though  against  his  will,  the  decree  will  be  binding  upon  him 
and  his  heirs,  and  conclusive  as  to  the  title ;  and  should  the 
appellee  take  the  property  at  the  valuation,  and  tender  to  the 
appellant  his  share  of  the  valuation  money,  he  might  recover  in 
ejectment  upon  the  basis  of  these  proceedings,  the  will  to  the  con- 
trary notwithstanding.  If  then,  a  judgment  on  an  issue  of  devis- 
avit  vel  non,  authorize  the  Orphans'  Court  to  proceed  to  partition, 
and  to  decree,  that  "  the  same  be  firm  and  stable  forever,"  such 
judgment  is  conclusive  as  to  the  real  estate,  and  is  equivalent  to 
two  concurring  judgments  in  ejectment :  an  effect,  which  I  hazard 
nothing  in  saying,  C.  J.  Tilghman  had  not  the  remotest  intention 
of  ascribing  to  it  in  Spangler  v.  Rambler,  and  which  cannot  be 
imputed  to  it,  without  overruling  the  late  case  of  Smith  and  Bon- 
sail,  and  judicially  legislating  into  existence  a  rule  of  law,  as  yet 
unheard  of  in  Pennsylvania. 

The  provisions  by  our  acts  of  assembly  for  partition  by  the 
Orphans'  Court  are  not  applicable  to  cases  of  adverse  possession, 
nor  were  they  designed  by  the  legislature,  as  a  means  for  deciding 
a  question  of  title.  The  very  state  of  circumstances  which  they 
assume  as  a  ground  for  commencement,  is  here  denied,  to  wit,  the 
intestacy  of  the  person  of  whom  the  petitioner  claims  to  be  a  repre- 
sentative, and  the  tenancy  in  common  of  the  parties  named  in  .the 
petition.  The  intestacy  remains  to  be  proved,  and  though  it  were 
*proved,  the  tenancy  in  common  does  not  exist,  as  long  as  pgg 
the  ouster  continues ;  the  petitioner  must  have  these  two  ^- 
points  established  in  his  favor,  before  the  Orphans'  Court  can  pro- 
ceed. Where  there  is  a  possession  adverse  to  the  alleged  heirs,  the 
very  first  step  of  the  proceeding  involves  a  violation  of  civil  right. 
By  the  writ  of  inquest  the  sheriff  is  required  to  go  upon  the  land, 
and,  if  possible,  to  divide  it  among  the  parties  named  in  the  writ. 
With  what  propriety  can  the  Orphans'  Court  command  him  to  do 
this,  at  the  suggestion  of  a  party  who  cannot  himself  put  his  foot 
on  the  same  land,  without  being  liable  as  a  trespasser?  Is  not  a 
man's  house  his  castle,  his  close,  his  domain,  and  as  such  protected 
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by  the  law  from  the  invasion  of  strangers  ?     Our  possessory  rigats 
are  but  nominal,  if  liable  to  be  thus  interfered  with. 

If  this  case  were  in  the  Common  Pleas  instead  of  the  Orphans' 
Court,  the  appellant  as  defendant  would  be  entitled  to  be  heard 
upon  his  plea  of  non  tenet  insiraul ;  and  that  plea  would  be  sus- 
tained by  proof  of  his  adverse  possession,  involving  a  destruction 
of  the  only  unity  on  which  the  right  of  partition  depends ;  the 
plaintiff  could  not  show,  by  way  of  rebutting  the  force  of  such 
proof,  his  right  of  possession  :  nor  would  the  verdict  and  judgment 
on  the  issue  of  devisavit  vel  non,  be  evidence.  Ejectment  would 
be  the  proper  action  to  enforce  that  right ;  and  he  must  resort  to 
it  before  he  can  claim  partition.  Though  the  form  of  proceeding 
in  the  Orphans'  Court  is  different,  the  substance  is  the  same,  and 
we  are  entitled  to  the  benefit  of  the  plea,  that  we  do  not  hold 
together  with  the  appellee,  and  to  the  advantage  of  the  .evidence 
which  we  have  adduced  to  sustain  it,  as  much  as  though  the  writ 
had  issued  from  another  court. 

Mr.  Kittera,  contra. — There  was  no  actual  ouster  in  this  case. 
It  is  settled  that  ouster  will  not  be  presumed  from  declarations  of 
parties.  In  fact,  there  was  no  evidence  against  the  possession  of 
the  petitioners.  In  chancery,  in  proceedings  in  partition,  there 
must  be  a  disseisin  to  bar  the  petitioner.  Wilkins  v.  Wilkins,  1 
Johns.  Ch.  Rep.  Ill;  4  Kent's  Com.  365,  3d  edition.  The  act 
of  1794  does  not  seem  to  require  that  the  parties  should  be  in 
actual  possession.  Spangler  v.  Rambler,  4  S.  &  R.  192.  The 
decree  of  the  Register's  Court  was  conclusive  upon  the  appellant. 
It  is  settled  by  a  long  train  of  authorities,  that  such  decree  can 
only  be  controverted  in  ejectment.  It  must  be  considered  as  bind- 
ing upon  the  Orphans'  Court. 

Mr.  Sergeant,  in  reply. 

The  appellant  is  in  possession,  and  could  not  bring  ejectment. 
There  is  a  difference  between  the  action  of  partition  in  the  common- 
law  courts  and  the  proceedings  in  chancery  for  that  purpose.  In 
the  former  it  is  the  judgment  that  makes  the  partition.  Chancery 
#Q(IT»  *decrees  conveyance,  and  can  impose  terms.  The  proceed- 
ings in  the  Orphans'  Court  resemble  those  at  common  law 
in  this  respect.  By  resorting  to  this  method  of  partition,  the  peti- 
tioner would  deprive  the  appellant  of  his  right  of  trial  by  jury, 
upon  the  question  of  the  validity  of  the  will.  It  is  an  elementary 
rule,  that  a  person  in  actual  peaceable  possession,  cannot  be  turned 
out  of  it  without  legal  process  in  ejectment  after  an  opportunity  of 
being  heard  on  the  question  of  ownership.  Was  Lewis  in  posses- 
sion ?  There  was  actual  adverse  possession,  by  one  claiming  to  be 
the  sole  owner.  But,  it  is  said  there  was  a  constructive  possession, 
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upon  the  death  of  the  testator,  in  all  who  were  entitled  under  the 
intestate  law.  That  (if  there  could  be  a  constructive  where  there 
was  an  actual  adverse  possession)  would  depend  upon  the  question, 
whether  the  father  died  testate  or  intestate  ;  it  would  follow  the 
right,  and  the  right  would  depend  upon  whether  there  was  or  -was 
not  a  valid  devise.  If  the  former,  then  the  appellant  was  in  pos- 
session. Upon  this  question  he  has  a  right  to  be  heard.  The 
decision  of  the  Orphans'  Court  was  that  the  appellant  could  not  be 
heard  at  all.  Actual  ouster  is  not  necessary.  Possession,  with 
denial  of  title,  is  sufficient.  This  court  may  either  stay  proceedings 
until  the  party  out  of  possession  shall  bring  ejectment,  or  may 
direct  an  issue.  The  former  is  the  better  course. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — It  is  admitted  that  Azariah  Lewis  died  seised  of 
the  land  in  question  ;  but  whether  he  died  intestate  as  to  it  or  not, 
is  a  matter  of  fact  about  which  the  parties  are  at  issue ;  and  cer- 
tainly it  is  a  question  which  ought  to  have  been  settled  and  known 
how  it  was,  by  the  Orphans'  Court,  before  it  proceeded  to  decree  a 
partition  of  the  land.  For  if  A.  Lewis  died  after  having  disposed 
of  the  land  by  a  will,  duly  executed  by  him,  he  could  not  therefore 
be  said  to  have  died  intestate  as  to  it,  whatever  he  might  have  done 
as  to  other  lands  of  which  he  was  seised  at  the  time  of  his  death. 
And  unless  he  did  die  intestate  as  to  it,  the  Orphans'  Court  had 
no  jurisdiction  over  it,  so  as  to  entertain  a  petition  for  partition 
thereof  among  the  heirs  of  A.  Lewis  :  and  to  proceed  therein  as 
directed  by  the  act  of  1794,  to  make  a  decree  to  that  effect. 

Robert  Lewis,  the  appellant  here,  appeared  in  the  Orphans' 
Court  below,  after  the  petition  praying  the  partition  was  presented ; 
and  made  known  to  the  court  by  his  affidavit,  which  was  filed  with 
the  clerk  of  the  court,  that  he  claimed  the  whole  of  the  land  exclu- 
sively under  a  devise  made  of  the  same  to  him  by  Azariah  Lewis  ; 
that  he  was  in  the  actual  possession  thereof,  and  held  and  claimed 
it  exclusively  under  the  devise  ;  and  therefore  objected  to  the  court's 
proceeding  to  make  a  partition  or  valuation  thereof,  as  in  cases  of 
intestacy.  This  objection,  if  true,  was  certainly  an  insuperable 
one  *to  the  court's  making  or  causing  to  be  made,  a  parti-  r*9i 
tion  of  the  land.  We  therefore  think,  that  the  Orphans' 
Court  ought,  before  it  proceeded  any  further  in  the  matter,  to  have 
had  the  truth  or  falsity  of  the  objection  ascertained,  by  means  of  a 
jury,  under  the  advice  and  direction  of  a  proper  tribunal.  This 
should  have  been  done,  by  making  an  order  for  the  trial  of  a 
feigned  issue,  in  the  Common  Pleas  of  the  county,  to  determine 
the  validity  of  the  will ;  or  for  the  bringing  of  an  ejectment  by  the 
petitioner,  and  those  claiming  as  heirs  of  the  deceased,  against  the 
appellant  claiming  as  devisee,  (seeing  they  were  out  of  the  posses- 
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sion  of  the  land,  and  he  was  in  exclusive  possession  thereof) ;  in 
order  to  test  the  validity  of  the  writing  set  up  by  him  as  a  will, 
and  at  the  same  time,  if  he  failed  to  do  so,  to  enable  them  to  recover 
and  obtain  possession  of  the  land  in  common  with  him.  And 
indeed  as  the  appellant  has  the  sole  and  exclusive  possession  of 
the  land,  and  denies  that  those  claiming  to  have  partition  made 
of  it,  have  any  title  or  claim  thereto  whatever,  this  latter  order 
would,  it  appears  to  me,  have  been  the  most  appropriate ;  because 
it  would,  in  case  the  appellant  failed  to  establish  his  right  as  devisee, 
have  put  the  petitioner,  and  those  joined  with  him  in  claiming  title 
to  the  land  by  descent,  in  the  possession  of  it  with  the  appellant ; 
so  that  they  would  then  be  all  holding  it  together,  and  the  disseisin 
of  them  by  the  appellant  be  removed,  which  has  also  been  made  an 
objection  here ;  and  it  has  been  argued  that  as  long  as  they  do  not 
all  hold  together,  no  partition  can  be  made,  or  decreed  by  the 
Orphans'  Court.  But  in  answer  to  all  this,  it  is  contended  that 
the  verdict  and  judgment  on  the  feigned  issue,  directed  by  the 
Register's  Court,  when  a  caveat  was  entered  against  a  probate  of 
the  writing  as  a  will,  under  which  the  appellant  claims,  settled  the 
question  of  Azariah  Lewis'  dying  intestate,  in  favor  of  his  heirs  at 
law  ;  and  it  would  seem  that  the  Orphans'  Court  so  considered  it : 
and  therefore  proceeded  to  make  a  final  decree,  according  to  the 
prayer  of  the  petitioner,  disregarding  the  objection  of  the  appel- 
lants. That  the  decision  on  the  feigned  issue  did  determine  finally 
and  conclusively,  the  intestacy  of  Azariah  Lewis,  as  to  his  personal 
estate,  must  be  admitted  ;  but  certainly  not  as  to  his  real.  The 
writing  cannot  properly  be  considered  as  having  been  offered  for 
probate  before  the  register  with  a  view  to  settle  the  title  or  rights 
under  it,  as  to  the  real  estate  of  the  deceased  ;  nor  yet  for  the  pur- 
pose of  having  any  action  in  relation  thereto.  It  was  done  merely 
for  the  purpose  of  settling  and  determining  the  rights  of  those  con- 
cerned in  the  personal  estate.  It  would  seem  to  be  hard,  there- 
fore, to  make  such  a  decision  binding  and  conclusive,  upon  those 
asserting  rights  under  the  writing  as  a  will,  without  any  previous 
notice  that  the  decision  should  be  so  considered  thereafter,  in  any 
subsequent  proceeding  to  be  had  or  instituted  in  regard  to  the  real 
estate.  As  well  might  it  be  so  held  in  case  of  a  subsequent  eject- 
*q.?i  raent  brought  by  the  heirs  disinherited  by  the  writing,  as  in 
•*  a  *subsequent  proceeding,  like  the  present,  for  having  par- 
tition of  the  land  devised ;  but  in  the  case  of  an  ejectment  being  so 
brought  against  the  appellant  it  is  admitted,  and  indeed  too  well 
settled  to  be  controverted,  that  the  decision  had  on  the  issue  devi- 
savit  vel  non,  which  was  against  the  writing  being  the  will  of  A. 
Lewis,  would  not  have  been  conclusive  upon  the  appellant.  And 
it  may  be  added  also,  that  it  would  have  placed  him  in  no  worse 
situation  than  he  would  have  stood  in,  if  it  had  never  been  pre- 
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sented  for  probate,  and  there  had  been  no  such  decision  upon  it. 
For  in  either  case,  before  he  could  prevail,  he  would  have  to  adduce 
evidence,  and  to  prove,  at  least  by  two  witnesses,  to  the  conviction 
of  the  jury,  that  it  was  the  last  will  of  A.  Lewis.  It  is  also  cer- 
tain, that  one  decision  against  him  in  an  ejectment  brought  for  the 
land,  without  any  previous  order  of  the  Orphans'  Court,  directing 
it  to  be  instituted  for  the  purpose  of  testing  the  validity  of  the 
writing  as  a  will,  and  as  preparatory  to  having  a  partition  made  of 
the  land,  by  the  decree  of  the  Orphans'  Court,  would  not  be  con- 
clusive upon  him  ;  for  he  would  have  a  right  to  bring  an  ejectment 
ag-ainst  the  recoverers  in  the  first  suit,  and  to  try  the  question  of 
will  or  no  will  again.  Then  why  should  the  trial  and  judgment 
upon  the  issue  devisavit  vel  non,  which  had  no  relation  to  the 
land,  but  was  had  for  the  purpose  of  settling  the  question  of  testacy 
or  intestacy,  as  to  the  personal  estate  of  the  deceased  merely,  be 
held  by  the  Orphans'  Court,  to  be  conclusive  upon  the  appellant 
in  a  proceeding  commenced  against  him  therein,  to  have  partition 
made  of  the  land,  as  in  case  of  intestacy  ?  It  would  be  unjust,  if 
it  were  for  no  other  reason  than  this,  that  it  would  not  be  recipro- 
cal in  its  effect,  and  equally  binding  and  conclusive  in  all  cases  on 
both  parties  ;  for  in  case  of  the  will's  being  established  upon  the 
trial  of  such  feigned  issue,  in  favor  of  the  devisee,  he  could  make 
no  application  to  the  Orphans'  Court,  for  any  decree  or  order  that 
would  confirm  his  title  under  the  devise  to  the  land,  upon  the  faith 
and  credit  of  such  decision,  and  preclude  all  future  claim  of  the 
heirs  at  law  to  it,  so  that  they,  notwithstanding  the  decision  was 
against  them  upon  the  feigned  issue,  could  afterwards  at  any  time, 
before  twenty-one  years  adverse  possession  should  become  a  bar  to 
their  claim  to  the  land,  proceed  against  the  devisee  by  ejectment 
and  recover  the  land  or  their  proportion  of  it,  as  the  heirs  of  the 
deceased,  unless  he  satisfied  a  second  jury,  by  the  production  of  a 
superior  weight  of  evidence,  of  the  validity  of  the  will.  But  if  the 
decision  as  here,  were  to  be  against  him,  then  to  permit  the  heirs 
at  law,  as  such,  claiming  the  land,  to  apply  immediately  thereafter, 
to  the  Orphans'  Court,  and  upon  the  faith  of  the  decision  to  obtain 
a  decree  making  partition  thereof,  without  affording  a  further 
opportunity  to  the  devisee,  by  means  of  a  jury  to  establish  his 
right  under  the  will  to  the  land,  would  be  giving  to  those  claim- 
ing as  heirs,  a  very  unequal  advantage  over  the  party  claiming  as 
devisee. 

*VVe  therefore  think  it  right,  as  well  as  reasonable  and     r*gg 
just,  that   the  decision  had  upon  a  feigned  issue,  by  the 
order  of  the  Register's  Court,  for  the  purpose  of  proving  or  setting 
aside  the  writing  exhibited  as  a  will,  in  order  to  settle  and  adjust 
the   rights   of  those  claiming  the  personal  estate  of  the  deceased, 
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should  not  be  regarded,  or  considered  by  the  Orphans'  Court  after- 
wards, upon  an  application  for  a  partition  of  the  real  estate,  if 
objected  to,  as  settling  the  question  of  testacy  or  intestacy,  as  to  it. 
But  in  order  to  determine  this  question,  so  that  the  Orphans' 
Court  may  either  proceed  to  make  the  partition,  or  to  dismiss  the 
petition  presented  for  that  purpose,  so  as  the  question  shall  be 
decided  the  one  way  or  the  other,  it  is  necessary  that  the  Orphans' 
Court  should  direct  an  issue  to  be  formed,  or  a  suit  to  be  brought 
in  the  Common  Pleas,  and  there  is  to  be  tried  by  a  jury,  under  the 
advice  and  direction  of  that  court,  so  as  to  have  it  finally  settled, 
whether  the  deceased  died  intestate  as  to  the  land  in  question,  or 
not.  This  will  not  only  afford  to  each  party,  an  equal  chance  of 
having  justice  done,  but  being  previously  apprised  of  the  conclusive 
effects  that  the  decision  upon  such  issue  is  to  have  (if  a  partition 
made  by  the  decree  of  the  Orphans'  Court,  is  '  to  be  and  remain 
firm  and  stable  forever,'  according  to  the  words  of  the  intestate 
law),  each  will  be  induced,  therefore,  to  bring  forward  all  the  testi- 
mony within  his  power,  that  will  be  favorable  to  him,  so  that  on 
the  trial  he  may  put  forth  his  whole  strength,  in  order  to  obtain 
the  victory. 

The  inquisition  and  decree  of  the  Orphans'  Court  thereon,  are 
reversed  and  annulled ;  and  the  cause  with  the  record  thereof, 
remanded  to  the  Orphans'  Court,  with  direction  to  make  an  order, 
that  the  petitioner  and  those  uniting  with  him  to  have  partition 
made  of  the  land,  shall  first  commence  and  prosecute  an  action 
of  ejectment  therefor,  against  the  appellant,  for  the  purpose  of 
establishing  their  right  by  descent  to  the  land,  as  the  heirs  of 
A.  Lewis ;  and  again,  if  they  have  such  right,  to  recover  the  pos- 
session thereof:  And  during  the  interim,  until  the  action  of  eject- 
ment shall  be  prosecuted  to  final  judgment,  all  further  proceeding 
in  this  case  to  be  stayed. 

Decree  accordingly. 

Cited  by  Counsel,  1  Casey  93  ;  2  Grant  179. 

Cited  by  the  Court,  6  Ban-  444  ;  8  Id.  423  ;  8  Harris  293. 

See,  also,  7  Harris  489. 

I  For  the  effect  of  the  Act  22d  April   1856,  $  7,  P.  L.  533,  upon  the  pro- 
bate of  a  will  devising  realty,  see  Wilson  v.  Gaston,  1 1  Norris  207. || 
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Brom  against  Brom. 

APPEAL. 

An  appeal  from  the  decree  of  a  Court  of  Common  Pleas,  in  a  case  ot 
divorce,  was  dismissed,  for  want  of  the  recognisance  required  by  the  13th 
section  of  the  Act  of  13th  March  1815. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common 
Pleas  of  Montgomery  county  on  a  libel  for  a  divorce. 

Mr.  Rawle  now  moved  to  dismiss  the  appeal,  on  the  ground  that 
the  appellant  had  failed  to  comply  with  the  requisitions  of  the  act 
of  13th  March  1815,  which  provides,  §  xiii.,  that  the  party 
appealing  shall  enter  into  a  recognisance,  with  at  least  one  good 
surety,  conditioned  to  prosecute  the  appeal  with  effect.  He  cited 
Brentlinger  v.  Brentlinger,  4  Rawle  241. 

Mr.  Kittera,  for  the  appellant,  admitted  that  the  recognisance 
seemed  to  be  a  prerequisite  to  the  removal  of  the  cause ;  and 

The  court,  on  this  ground,  dismissed  the  appeal. 

Appeal  dismissed. 
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Beyer  against  Fenstermacher  and  Another. 


IN  ERROR. 


1.  A  plantiff  in  replevin  founded  upon  a  distress  for  rent,  cannot  set  off  a 
debt  due  to  him  by  the  landlord  or  a  demand  against  the  landlord,  not 
connected  with  the  rent  or  the  occupation  of  the  premises. 

2.  A  landlord  may  distrain  for  rent,  which  by  the  agreement  of  the  parties 
is  payable  in  advance. 

3.  Notice  of  set-off  and  other  special  matter  must  be  given,  although  the 
evidence  offered  to  establish  such  matter,  has  been  given  on  a  former  trial  of 
the  cause,  before  arbitrators. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Lehigh  county,  in  which  William  Beyer  brought  an  action  of 
replevin  against  William  Fenstermacher  and  George  Hortz. 

Fenstermacher  avowed  for  rent  in  arrear ;  and  issue  being  joined 
on  tli is  question,  the  cause  came  on  for  trial  before  Judge  Banks 
on  the  1st  of  September  L836,  when  the  defendant  gave  in  evi- 
dence a  written  lease  executed  by  himself  and  the  plaintiff,  dated 
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in  the  month  of  February  1834,  by  which  he  demised  to  the 
plaintiff  a  certain  house  and  lot  for  the  term  of  one  year  at 
the  rent  of  $150  "  payable  quarter-yearly ;  the  first  $31. 50  on  the 
first  day  of  April  1834,  the  second  on  the  first  day  of  July  1834, 
the  third  on  the  first  day  of  October  1834,  and  the  last  on  the 
first  day  of  January  1835 :  the  lease  commences  on  the  first  day 
of  April  1834,  and  expires  on  the  first  day  of  April  1835." 

Under  this  agreement  Beyer  entered  into  possession  on  the  first 
of  April  1834,  and  continued  there  until  the  first  of  April  1836. 
It  appeared  that  the  rent  for  the  first  four  quarters  had  been  duly 
paid,  and  that  the  distress  had  been  made  for  the  three  quarters 
commencing  respectively  on  the  1st  of  April  1835,  1st  of  July 
1835,  and  1st  of  October  1835. 

The  plaintiff  then  offered  to  prove  that  he  had  paid  for  and  on 
behalf  of  Fenstermacher  the  amount  of  a  certain  promissory  note, 
whereby  the  defendant  and  one  Trumbauer  promised  to  pay  a 
certain  sum  to  one  Frantz ;  that  he  had  made  certain  other  pay- 
ments on  his  account,  and  that  Fenstermacher  had  boarded  and 
lodged  with  him  (the  plaintiff)  during  the  occupation  of  the  house, 
and  had  thereby  become  indebted  to  him  to  an  amount  exceeding 
the  claim  for  rent. 

The  defendant  objected  to  this  evidence,  on  the  ground  that  it 
*Qfil  *was  offered  to  prove  a  set-off,  which  was  not  admissable 
'  in  replevin ;  and  the  court  rejected  it ;  to  which  the  plain- 
tiff excepted.  The  plaintiff  then  examined  a  witness  with  a  view 
of  proving  that  the  defendant  had  agreed  that  the  sums  so  paid 
should  be  deducted  from  the  rent. 

The  counsel  for  the  plaintiff,  contended  that  a  distress  cannot  be 
made  for  rent  payable  in  advance. 

The  court  in  charging  the  jury,  told  them  that  a  set-off  was  not 
admissible  under  the  pleadings  in  the  action ;  but  that  if  the 
articles  charged  were  agreed  to  be  accepted  by  Fenstermacher  as  a 
payment  of  the  rent  in  part  or  in  whole,  they  ought  to  allow  them  ; 
but  unless  they  were  satisfied  from  the  evidence  that  he  did  so 
agree,  the  amount  claimed  by  the  plaintiff  could  not  be  deducted 
from  the  rent. 

On  the  subject  of  the  right  to  distrain  for  rent  payable  in 
advance,  the  judge  expressed  himself  as  follows: 

"  By  the  1st  section  of  the  act  of  the  21st  of  March  1772,  the 
sale  of  any  goods  distrained  for  any  rent  reserved  and  due  upon 
any  demise,  lease  or  contract  whatsoever,  is  authorized.  The  man- 
ner in  which  the  sale  shall  be  conducted  is  therein  prescribed  and 
also  the  remedy  of  the  tenant  is  there  pointed  out. 

"The  words  are,  any  rent  reserved  or  due  upon  any  demise,  &c. 
In  this  case  the  rent  was  reserved.     It  was  made  payable  on  a  par- 
ticular day.     On  that  day  it  became  due  by  the  express  contract 
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of  the  parties.  It  then  was  rent  reserved  and  due  on  a  demise ; 
and  if  not  paid,  the  landlord  might  distrain.  The  parties  stood  in 
the  relation  of  landlord  and  tenant.  Their  contract  was  a  lease  to 
all  intents  and  purposes.  They  made  their  own  terras  on  their 
agreement ;  and  each  party  might  rightfully  employ  all  the  reme- 
dies provided  by  law  for  landlords  and  tenants,  according  to  the 
merits  of  the  case.  The  law  gives  the  remedy  by  distress ;  and 
there  is  nothing  in  the  lease  which  would  or  could  take  it  away  or 
deprive  the  landlord  from  using  it.  By  the  third  section,  if  a 
landlord  distrains  and  sells  when  no  rent  is  due,  the  owner  of  the 

foods  may  recover  double  the  value  of  the  goods  with  full  costs, 
f  these  goods  had  been  sold,  could  Beyer  have  recovered  under 
this  section,  although  he  had  not  paid  the  quarter's  rent  made 
payable  in  advance  ?  We  think  not.  It  must  appear  that  no  rent 
was  in  arrear  and  due.  Here  the  rent,  if  not  paid,  would  by  the 
express  agreement  of  the  party,  be  in  arrear  and  due.  The  rent 
being  in  arrear  and  due  by  the  terms  of  the  lease,  could  be  dis- 
trained for.  This  would  appear  to  be  decisive  of  the  question. 
If  it  could  not  be  distrained  for,  it  must  be  because  no  rent  was 
due  ;  for  in  this  act  we  have  an  entire  system  in  regard  to  this 
subject.  The  seventh  section  defines  what  may  be  distrained. 


The  first  section   provides  for  the  *sale  of  the  goods  dis- 
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trained.  It  appears  then  that  by  law,  Fenstermacher  had 
a  right  to  distrain  for  the  quarter's  rent,  as  soon  as  it  was  due, 
without  waiting  until  the  last  day  of  the  quarter.  This  right  he 
might  exercise  unless  the  rent  was  paid.  If  it  was  paid  he 
could  not  distrain.  Whether  it  was  paid,  or  whether  any  rent  was 
due  on  the  lease  at  the  time  the  warrant  was  issued,  we  leave  to 
you  to  decide  from  the  evidence  in  the  cause." 

The  plaintiff's  counsel  excepted  to  this  charge,  and  on  the 
removal  of  the  record,  assigned  for  error  the  rejection  of  the  evi- 
dence offered,  and  the  charge  of  the  court  on  the  subject  of  the 
payments  of  the  plaintiff,  and  of  the  right  of  distress. 

Mr.  Porter,  for  the  plaintiff  in  error,  on  the  first  point,  argued 
that  the  jury  were  to  ascertain  the  amount  of  rent,  if  any,  due  to 
the  landlord ;  and  that,  whatever  might  be  the  technical  rule  as  to 
set-off,  evidence  ought  not  to  be  excluded,  which  went  to  reduce 
the  amount  claimed  by  the  landlord,  and  to  show  that  he  was  a 
debtor  of  the  tenant.  Albright  v.  Pickle,  4  Yeates  264 ;  Smith 
v.  Aurand,  10  S.  &  R.  92 ;  Act  of  1810,  §  20.  It  was  not 
necessary  to  give  notice  of  set-off,  because  the  case  had  been  tried 
before  arbitrators,  and  the  evidence  gone  into  before  them. 
[CiiRiA. — We  have  several  times  decided  that  notice  of  special 
matter  is  necessary,  although  the  evidence  may  have  been  given 
before  arbitrators.] 
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On  the  second  point  he  said,  that  there  had  not  oeen  any 
express  decision  in  this  state.  In  Diller  v.  Roberts,  13  S.  & 
R.  60,  Chief  Justice  Tilghman  declined  expressing  any  opin- 
ion on  the  subject.  In  Buckley  v.  Taylor,  2  Term  Rep.  600,  it  is 
said  that  the  landlord  may  distrain  where  there  is  a  custom  author- 
izing it.  The  power  given  to  the  landlord  is  a  large  one,  and 
ought  not  to  be  extended  beyond  the  case  of  rent  due  for  past 
occupation. 

Mr.  Scott,  for  the  defendant  in  error,  on  the  question  of  set- 
off,  cited  Montague  on  Set-off  18  ;  Buller's  N.  P.  181  ;  6  Bac. 
Abr.  83;  Woodfall  on  Landlord  and  Tenant  495;  6  Taunt. 
523  ;  Peterson  v.  Haight,  1  Miles  250  ;  Gray  v.  Wilson,  4 
Watts  39. 

On  the  right  of  distress,  he  argued  that  it  existed  wherever  rent 
was  due  and  payable  ;  and  in  this  case  the  distress  was  made  after 
the  time  when  the  rent  became  due  and  payable,  by  the  express 
agreement  of  the  parties. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J.  —  The  two  first  errors  assigned  may  be  considered 
together,  as  they  present  the  same  question,  whether  a  tenant  has 
a  right  to  set  off  a  debt,  owing  to  him  by  his  landlord,  against  the 
rent  which  he  owes  to  the  landlord,  and  for  which  the  latter  has 
distrained.  It  may,  however,  be  proper  to  notice,  first,  that  it  was 


*°/81  by  the  plaintiff,  that  the  note  mentioned  in  the  first 

bill  of  exceptions,  was  taken  up  and  paid  by  him  at  the 
instance  of  the  defendant,  who  agreed,  as  he  says,  to  allow  him  the 
amount  thereof  out  of  the  rent  ;  but  then,  as  he  failed  entirely  to 
give  the  jmallest  spark  of  evidence,  from  which  a  jury  could  have 
drawn  such  a  conclusion,  it  is  perfectly  clear  that  he  was  not 
entitled  to  give  it  in  evidence,  in  order  to  show  a  payment  of  the 
rent  pro  tanto,  by  force  of  any  agreement  between  them  ;  so  that, 
unless  the  plaintiff  was  entitled  to  have  it  allowed  upon  the  princi- 
ple of  a  set-off,  he  had  no  right  to  claim  that  the  note  should  have 
been  read  in  evidence  to  the  jury. 

It  may  also  be  remarked,  that  the  giving  of  the  note  in  evidence 
might  have  been  objected  to,  because  it  was  not  the  note  of  the 
defendant  alone  ;  but  a  note  drawn  by  him  and  Thomas  Trum- 
bauer,  who  is  admitted  to  be  still  alive,  whereby  they  promised  to 
pay  the  amount  thereof  jointly  and  not  severally  ;  and  therefore, 
for  want  of  mutuality,  not  such  a  demand  against  him  as  could 
have  been  set  off  under  our  defalcation  act,  even  had  he  brought  an 
action  of  debt  or  assumpsit  against  the  plaintiff  to  recover  the  rent 
for  which  he  distrained.  Henderson  v.  Lewis,  9.  S.  &  R.  379. 
This,  objection,  however,  does  not  appear  to  have  been  made  in,  or 
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to  have  been  presented  to  the  view  of  the  court  below ;  but  the 
matter  rather  seems  to  have  been  decided  upon  the  broad  ground, 
that  the  plaintiff  in  this  action,  which  is  a  replevin,  founded  upon 
a  distress  for  rent,  due  and  in  arrear,  had  no  right,  under  the  defal- 
cation act,  to  be  allowed  as  a  set-off  against  the  rent,  a  debt  or 
demand  owing  to  him  by  his  landlord,  for  and  on  account  of  a  con- 
sideration, having  no  connection  in  any  way  with  the  rent  or  the 
occupation  and  enjoyment  of  the  demised  premises.  If  the  court 
were  right  in  this,  neither  of  the  two  first  errors  can  be  sus- 
tained. 

The  words  of  the  first  section  of  the  defalcation  act  are :  "  If 
two  or  more  dealing  together,  be  indebted  to  each  other  upon  bonds, 
bills,  bargains,  promises,  accounts,  or  the  like,  and  one  of  them 
commence  an  action  in  any  court  of  this  province,  if  the  defendant 
cannot  gainsay  the  deed,  bargain,  or  assumption  upon  which  he  is 
sued,  it  shall  be  lawful  for  such  defendant  to  plead  payment  of  all 
or  any  part  of  the  debt  or  sum  demanded,  and  give  any  bond,  bill, 
receipt,  account  or  bargain  in  evidence  ;  and  if  it  shall  appear  that 
the  defendant  had  fully  paid  or  satisfied  the  debt  or  sum  demanded, 
the  jury  shall  find  for  the  defendant,  and  judgment  shall  be  entered 
that  the  plaintiff  shall  take  nothing  by  his  writ,  and  shall  pay  the 
costs.  And  if  it  shall  appear  that  any  part  of  the  sum  demanded 
be  paid,  then  so  much  as  is  found  to  be  paid,  shall  be  defalked, 
and  the  plaintiff  shall  have  judgment  for  the  residue  only,  with 
costs  of  suit.  But  if  it  appear  to  the  jury  that  the  plaintiff  is 
overpaid,  then  they  shall  give  in  their  verdict  for  the  defendant, 
and  withal  certify  to  the  court  how  much  they  find  the  plaintiff  to 
be  indebted  or  in  arrear  to  the  defendant,  *more  than  will  pgg 
answer  the  debt  or  sum  demanded ;  and  the  sum  or  sums  so  ^ 
certified  shall  be  recorded  with  the  verdict,  and  shall  be  deemed  as 
a  debt  of  record  ;  and  if  the  plaintiff  refuse  to  pay  the  same,  the 
defendant  for  the  recovery  thereof  shall  have  a  scire  facias  against 
the  plaintiff  in  the  said  action,  and  have  execution  for  the  same 
with  the  costs  of  that  action.  Now  it  is  very  certain  that  a  dis- 
tress made  by  a  lessor  upon  the  goods  of  his  lessee  or  tenant  for 
rent,  which  has  become  due  and  in  arrear,  cannot  be  considered  an 
action  commenced  by  him  ;  and  therefore,  under  this  view,  the  case 
cannot  be  brought  within  the  words  of  the  act,  so  as  to  give  the 
tenant  the  right  of  setting  off  any  debt  which  may  be  owing  to  him 
by  the  landlord.  So  again  it  is  equally  certain  that  an  action  of 
replevin  commenced  by  the  tenant  against  the  landlord,  for  the 
recovery  of  goods  distrained  on,  cannot  be  considered  as  a  suit 
upon  "a  deed,  bargain,  or  assumption,"  according  to  the  words  of 
the  act,  which  at  most  embrace  only  actions  of  debt,  covenant  and 
assumpsit.  But  an  action  of  replevin,  instead  of  being  founded  on 
a  deed,  bargain,  or  assumption,  is  regarded  as  grounded  upon  a 
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tortious  taking  of  the  goods  by  the  landlord ;  and  unless  they  are 
wrongfully  taken,  the  action  cannot  be  maintained.  Under  this 
view  of  the  subject,  it  has  been  ruled  under  the  English  statutes 
of  2  Geo.  2,  cap.  22,  sec.  13,  and  8  Geo.  2,  cap.  24,  sec.  4,  which 
enact  that  where  there  are  mutual  debts,  though  deemed  in  law 
to  be  of  different  natures,  between  the  plaintiff  and  defendant, 
one  debt  may  be  set  against  the  other,  that  no  set-off  can  be 
pleaded  to  an  avowry  for  rent,  because  the  statutes  do  not  apply  to 
distresses.  Absalom  v.  Knight,  Barnes  450,  4to  ed.  ;  s.  c.  Bull. 
N.  P.  181  ;  Lay  cock  v.  Tufnel,  2  Chitty's  Rep.  531  ;  s.  c.  18 
Eng.  Com.  Law.  Rep.  409;  Chambers  on  Landlord  &  Tenant  645  ; 
1  Tidd's  Prac.  716. 

I  also  think  that  it  may  be  fairly  inferred  that  such  was  the 
opinion  entertained  by  the  legislature  of  this  state  in  1810,  when 
it  acted  upon  this  subject,  so  far  as  to  give  justices  of  the  peace 
power  in  cases  of  rent,  not  exceeding  one  hundred  dollars,  to  com- 
pel the  landlord  to  defalcate  or  set  off  the  just  account  of  the  tenant 
out  of  the  same :  Purd.  Dig.  502.  For  had  it  then  been  con- 
sidered the  law  of  the  state,  that  the  tenant  had  the  right  in  an 
action  of  replevin  sued  out  by  him,  upon  his  goods  being  dis- 
trained, to  recover  the  possession  of  them,  to  set  off  any  just  account 
or  debt  owing  to  him  by  his  landlord  against  the  rent,  there  would 
seem  to  have  been  little,  if  any,  occasion  for  making  such  pro- 
vision. 

I  am  not  aware  that  any  exception  has  ever  been  taken,  or  dis- 
satisfaction expressed  against  this  course  of  reasoning,  excepting 
that  Lord  Kenyon  is  reported  in  Sapsford  v.  Fletcher,  4  Term 
Rep.  512-13,  to  have  said,  "  it  is  much  to  be  lamented  that  it 
should  have  been  so  decided."  And  again  Chancellor  Taylor  in 
Nicholson  et  al.  v.  Hancock  et  al.,  4  Hen.  &  Munf.  498,  said  he 
did  not  approve  of  the  reason  given  for  the  English  decisions  on 
*1001  ^ls  8U^tJec''  namely,  *"that  a  replevin  (distress,  I  pre- 
^  sume  he  meant),  is  not  an  action,  but  a  remedy  without 
suit,  and  like  an  action  for  a  tort," — meaning  by  this  latter  clause, 
as  I  take  it,  that  replevin  was  an  action  founded  upon  a  tort ;  or 
otherwise  it  appears  to  me,  that  he  has  misrepresented  the  reasons 
given  for  the  English  decisions. 

But  it  has  been  argued  here,  that  the  defendant  in  replevin 
who  avows  for  rent  in  arrear,  ought  to  be  regarded  as  the  plaintiff 
therein  claiming  his  rent,  which  is  debt  growing  out  of  a  contract, 
and  the  enjoyment  of  the  demised  premises  under  it.  This  argu- 
ment, I  am  willing  to  admit,  is  not  without  plausibility,  and  would 
seem  to  receive  some  countenance  from  the  Virginia  adjudications 
on  this  subject,  though  they  have  not  been  referred  to.  See  Tur- 
berville  t>.  Self,  1  Wash.  Rep.  71,  and  Nicholson  v.  Hancock, 
already  mentioned.  These  decisions,  however,  as  I  apprehend, 
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were  made  in  order  to  meet  and  to  carry  into  effect  certain  statu- 
tory provisions  of  the  state,  the  true  meaning  of  which  might 
otherwise  have  been  frustrated.  But  it  is  a  sufficient  answer  here 
to  this  argument,  that  though  a  defendant  in  replevin  be  an  actor 
as  well  as  the  plaintiff,  yet  he  has  never  been  held  to  be  the  plain- 
tiff. The  replevin  cannot  be  said  to  be  his  suit ;  nor  can  he  be 
considered  the  complainant.  And  upon  this  ground  it  was  decided 
in  Long  v.  Buckeridge,  1  Strange  112,  that  he  could  not  dis- 
continue the  action.  ;' It  is  the  plaintiffs  suit,  (said  the  court), 
and  how  can  one  man  discontinue  another's  suit  ?"  And  in  Cone 
v.  Bowles,  4  Mod.  7,  8,  the  action  being  replevin,  judgment  was 
rendered  in  the  Common  Pleas  in  favor  of  the  avowant,  for  a 
return  of  the  goods,  damages  and  costs ;  and  upon  "writ  of  error 
brought  in  the  King's  Bench  by  the  plaintiff,  in  the  replevin 
below,  the  judgment  being  affirmed,  a  motion  was  made  that  the 
avowant  might  have  costs  upon  the  statute  of  3  Hen.  7,  cap.  19, 
which  enacts  that  the  plaintiff  shall  recover  costs  and  damages, 
when  the  defendant  brings  a  writ  of  error  to  delay  the  execution 
of  the  judgment.  In  support  of  the  motion  it  was  argued,  as 
here,  that  the  avowant  was  in  the  nature  of  a  plaintiff,  and  had 
a  judgment  de  retorno  habendo,  as  well  as  for  damages  and  costs 
given  him,  as  was  therefore  within  the  reason  of  that  statute, 
because  his  execution  was  delayed  by  such  writ  of  error,  as  much 
as  the  judgments  obtained  by  the  plaintiffs  in  other  actions;  and 
consequently  came  also  within  the  equity  of  the  statute  of  3  Jac. 

1,  cap.  8,  which  appoints  bail  to  be  given  in  a  writ  of  error  to 
prosecute  it  with  effect,  and  to  pay  all  costs  and  damages  to  be 
awarded  for  delaying  execution.     But  the  court  refused  to  allow 
costs,  and  accordingly  it  was  held  in  Golding  v.  Dias,  10  East 

2,  that    an   avowant  in  replevin  for  rent  in  arrear,  for  whom  a 
verdict  and  judgment  had  been  given  in  the  Common  Pleas,  which 
were  affirmed  on  a  writ  of  error  brought  in  the  King's  Bench  by 
the  plaintiff  below,  was  not  entitled  to  be  allowed  interest  on  the 
sum  recovered,  by  force   of  the    statute  of   3  Hen.  7,  cap.  10, 
because   the   statute  was  *confined  in  its  terms  to  judg-   r*i0i 
ments   recovered    by    plaintiffs    below,    and    affirmed   on    ' 
writs  of  error.     Thus  showing  that  courts  have  never  gone  so  far 
in  the  construction  of  statutes,  as  to  consider  the  plaintiff  in  an 
action  of  replevin  the  same,  or  as  standing  on  the  same  footing, 
with   defendants  in  other  actions,  and  therefore  make  him  liable 
as  such  to  costs  or  damages,  where  the  terms  of  the  statute  exten- 
ded to  defendants  only,  eo  nomine  ;  nor  yet  to  give  to  the  avowant 
therein,  for  rent  in  arrear.  any  benefits  or  advantages  granted  to 
plaintiffs  named  in  the  same  way. 

But   there  are  still  other  objections  to  the  application  of  our 
defalcation  act  to  actions  of  replevin,  founded  on  distresses  for 
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rents  due  and  in  arrear,  which  it  is  difficult  to  overcome,  and 
that  do  not  arise  from  the  provisions  of  the  English  Statutes. 
As  for  instance,  suppose  that  the  tenant,  the  plaintiff  in  the 
replevin,  has  an  account  or  debt  against  his  landlord,  the  avowant 
of  equal  amount  with  the  rent  due,  and  is  permitted  to  give  it 
in  evidence  to  the  jury  as  a  set-off,  in  order  to  extinguish  the 
rent.  But  the  avowant  has  a  debt,  beside  the  rent  against  the 
tenant,  of  twice  the  amount  of  the  tenant's  debt  against  him, 
which  he  offers  to  give  evidence  of,  for  the  purpose  of  satisfying 
the  tenant's  claim,  and  re-establishing  his  own  right  to  the  rent, 
will  he  riot  have  a  right  to  do  so  ?  If  the  tenant  be  permitted 
to  give  his  claim  in  evidence  as  a  set-off  against  the  rent,  there 
is  less  objection  under  the  terms  of  the  act,  to  the  landlord's 
giving  his  debt  against  the  tenant,  besides  the  rent,  in  evidence, 
for  the  purpose  of  liquidating  the  tenant's  claim  against  him. 
This  being  all  done,  what  will  be  the  consequences,  according  to 
the  provisions  of  the  act  ?  The  aggregate  of  the  landlord's  claim 
against  the  tenant,  including  the  rent  and  debt,  is  three  times 
the  amount  of  the  tenant's  claim  against  him ;  so  that,  as  the 
jury  are  required  by  the  act,  to  adjust  their  respective  demands, 
and  to  find  in  whose  favor  the  balance  is,  and  the  amount  thereof, 
it  would  seem  to  follow  that  the  landlord  in  such  case  would  be 
entitled  to  a  verdict  for  a  sum  equal  to  double  the  amount  of  his 
rent,  which  was  all  he  did  or  could  distrain  for.  Then  what 
becomes  of  the  liability  of  the  sheriff  and  the  sureties  taken  by 
him  of  the  tenant,  in  the  replevin  bond,  before  he  executed  the 
writ  ?  Is  their  liability  to  be  extended  to  cover  the  amount  of 
the  verdict ;  or  are  they  to  be  released  from  all  liability  ?  To 
extend  their  liability,  would  be  gross  injustice  towards  them  ;  and 
to  release  them  from  all  liability,  might  be  doing  equal  injustice 
to  the  landlord.  The  actual  amount  of  the  rent,  that  was  due 
at  the  time  of  the  distress,  with  the  interest  subsequently  accru- 
ing thereon,  and  the  cost  of  the  action,  is  the  utmost  sum  that 
they  ought  to  be  held  responsible  for ;  but  if  a  settlement  of  all 
other  claims  and  accounts,  between  the  landlord  and  tenant,  is  to 
be  gone  into  and  made  by  the  jury,  it  may  be  impossible  in  many 
cases,  where  there  is  a  controversy  as  to  the  amount  of  the  rent  due, 
as  well  as  to  the  amount  and  justice  of  the  accounts,  to  ascertain 
*1 0^1  *fr°m  *ne  verdict,  which  gives  the  sum  merely  that  the  jury 
'  find  to  be  coming  to  the  landlord,  without  any  statement 
of  the  respective  claims  of  the  parties,  and  what  of  those  claims 
were  rejected  or  allowed,  what  portion  of  the  rent  claimed  by  the 
landlord  was  allowed  by  the  jury  ;  and  hence  where  the  finding 
of  the  jury  is  in  favor  of  the  landlord,  great  injustice  may  be 
done  sometimes  to  sureties,  if  they  are  to  be  held  liable  on  their 
bond,  as  I  apprehend  they  must.  It  is  obvious,  therefore,  that 
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to  attempt  to  apply,  and  carry  out  into  practice,  the  various  pro- 
visions of  the  defalcation  act,  in  the  action  of  replevin,  would  be 
attended  with  great  perplexity  as  well  as  probable  injustice  in 
some  cases.  We  therefore  feel  satisfied,  that  it  ought  not  and  was 
not  intended  to  be  so  applied  ;  and  that  a  set-off  can  neither  be 
pleaded  or  given  in  evidence  in  such  action  by  the  defendant,  and 
still  less,  if  possible,  can  it  be  so  done  by  the  plaintiff.  The  two 
first  errors  are  therefore  not  sustainable.1 

We  also  think  that  the  third  error  cannot  be  sustained.  After 
a  lessee  has  entered  into  and  taken  possession  of  the  demised 
premises,  agreeably  to  the  terms  of  the  lease ;  and  the  rent  or  any 
portion  of  it,  has  become  payable  according  to  the  provisions 
thereof,  it  is  then  clearly  due,  though  not  before  ;  and  if  not  paid, 
the  lessor  has  an  unquestionable  right  to  distrain  for  it.  Here  it 
must  be  taken,  that  by  the  terms  of  the  lease,  the  first  quarter's 
rent  became  payable  on  the  first  day  of  the  quarter,  and  that  the 
rent  of  each  succeeding  quarter  became  payable  also  on  the  first 
day  thereof;  because  it  was  left  by  the  court  to  the  jury,  to  be 
decided  by  them  from  the  evidence,  as  a  question  of  fact,  whether 
such  was  not  the  agreement  of  the  parties;  and  the  jury  having 
returned  a  verdict  in  favor  of  the  avowment  for  the  amount  of  his 
claim,  must  have  found  that  it  was  so.  The  moment  the  plaintiff 
here  took  the  possession  of  the  premises  under  the  lease,  the  rela- 
tion of  landlord  and  tenant  between  the  landlord  and  him  became 
complete.  The  term,  with  the  possession  thereof,  became  vested 
in  the  plaintiff,  and  the  reversion  alone  remained  with  the  defend- 
ant ;  and  hence,  as  soon  thereafter  as  by  the  terms  of  the  lease  the 
rent  or  any  portion  thereof  became  payable  on  a  certain  day,  and 
remained  unpaid  until  the  day  following,  the  defendant  had  a  right 
to  resort  to  the  remedy  of  distress  for  the  recovery  thereof.  This 
remedy  is  incident  by  the  rules  of  the  common  law,  to  the  rever- 
sion, which  still  remained  here  with  the  defendant ;  and  he  had 
precisely  the  same  right  to  use  it,  that  he  had  to  use  any  other ; 
and  that  he  became  entitled  upon  the  rent's  falling  due,  according 
to  their  agreement  in  the  lease,  to  some  remedy  for  the  recovery  of 
it,  will  not,  I  presume,  be  questioned,  or  otherwise  he  would  have 
a  right  without  a  remedy,  which  cannot  be.2 

The  fourth  error,  which  is  the  last,  is  but  a  repetition  of  the 
same  *question,   involved  and    decided   in   the    two    first,    r*i0o 
and    cannot   be   sustained.8     The   judgment    is    therefore 
affirmed.  Judgment  affirmed. 

Cited  by  Counsel,  2  Jones  349,  385  ;  12  Harris  519.  ||  26  Smith  260;  29 
Id.  465;   1  Norris330.| 

Cited  by  the  Court,  3  Whart.  153  ;  5  Id.  369  ;  2  Barr  88  :  1  Harris  6 
4  Casey  232 ;  11  Id.  87  ;  2  Miles  199.  ||  3  Morris  325,  s.  c.  4  W.  N.  C.  4i 

1  3  Whart.  196  ;  4  Id.  226  ;  4  Watts  42  ;  5  Id.  616  ;  Brightly  481. 
3  See  6  Barr  219.  8  See  5  Whart.  369. 
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[PHILADELPHIA,  JANUARY  7,  1837.J 

Jones  and  Others  against  Hartley  and  Others. 

IN  ERROR. 

1.  In  Pennsylvania,  a  will  may  be  republished  by  parol.1 

2.  Such  republication  must  be  proved  by  two  witnesses  ;  and  the  identity 
of  the  will  spoken  of  by  the  testator  with  that  produced,  must  be  satisfacto- 
rily shown  :  but  it  is  not  necessary  that  the  will  should  be  present  at  the  time 
of  the  republication  ;  nor  that  the  subscribing  witnesses  should  prove  the 
republication ;  nor  need  the  declarations  be  made  at  the  same  time  to  the 
witnesses  ;  and  where  evidence  of  such  republication,  by  two  or  more  com- 
petent witnesses  is  offered,  it  is  error  to  refuse  to  allow  it  to  go  to  the  jury. 

3.  A  conveyance  of  land  expressed  to  be  in  trust  for  the  payment  of  the 
debts  of  the  grantor,  and  then  to  revert  to  him,  is  not  such  a  disposition  of 
the  estate  as  to  revoke  a  previous  will. 

4.  But  parol  evidence  is  not  admissible  in  ejectment  between  the  heirs  at 
law  of  a  decedent  and  a  devisee  in  an  alleged  will,  to  prove  that  a  convey- 
ance made  after  the  date  of  the  will  and  absolute  on  its  face,  was,  in  fact, 
made  in  trust  to  pay  the  debts  of  the  grantor,  with   a  resulting  interest  to 
him. 

ON  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  it  appeared  that  an  action  of  ejectment 
was  brought  in  that  conrt,  by  David  Hartley  and  Sarah  Ann,  his 
wife,  in  her  own  right,  Jane  Pennell  and  Edward  Pennell,  a 
minor,  by  N.  R.  Potts,  his  guardian,  and  John  C.  Jones,  against 
Isaac  II.  Jones,  Peter  Weyant,  Henry  Moore,  Isaac  Rush  and 
others,  to  recover  a  certain  tract  of  land  in  the  county  of  Phila- 
delphia. 

At  the  trial  before  Judge  Stroud,  on  the  28th  of  January  1836, 
the  plaintiff  gave  in  evidence  a  deed  of  conveyance  of  the  property, 
executed  by  Isaac  Jones  to  Thomas  R.  Tunis,  bearing  date  the 
13th  of  March  1826,  and  a  deed  of  conveyance  executed  by  Thomas 
R.  Tunis  and  wife,  to  Isaac  Jones,  bearing  date  the  9th, of  May 
*1041  *1828;  and  then  called  Adam  Britz,  who  being  duly 
-"  sworn,  deposed  and  said :  "  That  he  had  known  Isaac 
Jones,  deceased,  for  fifty-two  years — that  he  left  two  sons,  John  C. 
Jones  and  Isaac  H.  Jones ;  a  grandson  by  his  daughter  Deborah, 
called  Isaac  Rush,  being  by  her  first  husband ;  and  three  grand- 
children by  the  same  daughter  Deborah,  by  a  second  husband,  to 
wit,  Edward,  Sarah  Ann  and  Jane  Pennel :  one  of  the  last-men- 
tioned children,  to  wit,  Sarah  Ann,  married  David  Hartley,  and 
is  since  dead  about  two  years  ago" — and  here  the  plaintiffs'  counsel 
rested  their  case. 

The  counsel  for  the  defendants  then  offered  in  evidence  a  will, 

|| l  But  see  Act  8  April  1833,  {  13,  P.  L.  250.  Pur.  Dig.  ed.  1873, 1476,  pi.  16 
and  notes;  also  Rankin  v.  Rankin  (C.  P.),  5  W.  N.  C.  127;  Rankings  Est. 
(0.  C.),  4  Id.  203  ;  Clark  c.  Morrison,  25  Pa.  St.  453. U 
104 


1836.]  OF  PENNSYLVANIA.  104 

[Jones  ».  Hartley.] 

executed  by  Isaac  Jones,  the  deceased  ancestor,  bearing  date  the 
15th  day  of  January  1807,  and  proved  before  the  register  of  the 
city  and  county  of  Philadelphia,  on  the  1st  day  of  June  1830  ;  and 
gave  in  evidence  certain  documents  filed  in  the  office  of  the  regis- 
ter, to  wit,  the  renunciations  of  Jeremiah  Woolston,  Moses  Ray 
and  William  West,  to  act  as  executors  of  the  said  will ;  letters  of 
administration  granted  to  John  C.  Jones  and  Isaac  H.  Jones, 
dated  the  7th  of  January  1830 ;  appeal  of  John  C.  Jones,  from 
probate  of  will,  dated  23d  of  June  1830  ;  a  withdrawal  of  said 
appeal  by  John  C.  Jones,  dated  31st  December  1830  ;  the  admin- 
istration bond  given  by  John  C.  Jones  and  Isaac  H.  Jones,  dated 
7th  January  1830  ;  and  to  prove  a  republication  of  the  said  will  of 
the  said  Isaac  Jones,  after  the  execution  of  the  said  deed  to  Thomas 
R.  Tunis,  and  the  said  deed  of  Thomas  R.  Tunis  to  Isaac  Jones, 
bearing  date  the  19th  of  May  1828 ;  the  defendants'  counsel  pro- 
posed to  examine  witnesses,  whose  testimony  to  the  court  was  as 
follows : 

Samuel  Buzines. — "  I  reside  in  the  state  of  Delaware,  New 
Castle  county,  near  Wilmington,  on  Brandywine.  I  was  acquainted 
with  old  Isaac  Jones — he  owned  property  in  my  neighborhood — a 
snuff  mill,  barley  mill,  grist  mill,  two  farms  adjoining,  a  number 
of  lots  adjoining  the  farms,  and  some  north,  that  did  not  adjoin 
the  farms.  He  often  came  down  there  to  attend  his  business,  and 
boarded  at  James  Cahender's,  where  the  snuff  mill  was.  He  died 
in  the  last  of  the  year  1829.  During  the  latter  part  of  his  life, 
he  had  taken  a  housekeeper,  and  lived  on  his  farm.  I  saw  him 
frequently  during  the  summer  and  fall  of  1829,  and  had  conversa- 
tions with  him  in  relation  to  his  will,  which  were  introduced  by 
himself.  Either  in  the  month  of  October  or  November  of  that 
year,  1829 — certainly  in  the  fall,  a  few  days  previous  to  his  leav- 
ing Delaware  for  Philadelphia  the  last  time,  I  was  going  from  my 
house  down  to  the  mills,  where  I  worked,  I  met  him  a  few  rods 
from  the  end  of  his  own  lane,  turning  down  towards  my  house. 
He  was  in  a  low  state,  having  been  sick  for  some  time ;  his  ankles 
and  feet  were  much  swollen,  and  he  could  scarcely  move  about. 
He  said,  '  I  am  glad  enough  to  go  any  where  to  get  out  of  the  noise 
of  old  Jane  Pennell,'  who  was  his  housekeeper  at  the  time;  'she 
is  steady  harping  and  *deviling  at  me  to  make  a  new  will,  r*iQ5 
and  cut  off  my  poor  unfortunate  son  Isaac,'  which  he  added 
with  an  oath,  he  never  would  do.  That  is  the  last  I  heard  him  say 
about  it,  but  before  I  had  heard  him  say  a  great  deal  more.  The 
first  time  I  knew  him  was  in  1822.  We  had  frequent  conversa- 
tions about  his  will,  from  1826  down  to  1829.  In  1826  I  heard 
him  say  that  he  had  made  a  conveyance  to  Mr.  Tunis,  and  that 
Mr.  Tunis  had  re-conveyed  to  him.  After  this  re-conveyance,  I 
frequently  heard  him  say  that  he  intended  that  will  to  stand.  I 
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was  the  first  to  inform  Mr.  Jones  of  the  death  of  Mr.  Tunis,  having 
received  my  information  at  Brandywine  from  William  McCauley — 
he  said  he  was  sorry  to  hear  of  his  death ;  but,  thank  God,  his 
affairs  were  out  of  his  hands,  and  it  would  not  interfere  with  his 
former   arrangements.     1    have  frequently  after  that   heard  him 
say  that  he  intended  his  will  of  1807  to  stand.     The  contents  of 
the  will,  he  said,  were  that  he  had  left  John  C.  Jones  barely 
enough  to  prevent  his  breaking  the  will — if  any  body  mentioned 
John  C.  Jones  to  him,  he  would  fly  out  angrily,  and  disown  him — 
he  had  left  also  a  certain  property  in  JButtonwood  Lane,  to  his 
daughter  Debby  Rush — a  legacy  to  his  wife  Sarah  Jones — and  all 
the  rest  that  he  had  in  that  day,  he  had  willed  to  his  son,  Isaac  H. 
Jones.     I  have  frequently  heard  him  say,  between  1826,  1827  and 
1829,  and  his  death,  that  if  he  died  in  his  senses,  his  son  Isaac  H. 
should  have  all  his  property,  and  stated  to  me  his  reasons.     His 
reasons  were,  that  John  C.  Jones  had  spent  so  much  money  by 
endorsements,  and  his  abuse  to  him  by  his  own  tongue  after  he  had 
turned  him  out  of  his  partnership.     He  said  that  when  John  C. 
Jones  found  that  he  could  get  no  more  money  out  of  him,  he  got 
his  brother  Isaac  H.,  who  was  then  a  minor,  and  apprentice  under 
Mr.  Pratt,  at  bookkeeping,  to  indorse  a  note  in  the  name  of  Isaac 
Jones,  to  be  discounted  in  bank,  for  $500  or  0600,  promising  his 
brother  to  pay  it  before  it  became  due,  and  that  his  father  should 
know  nothing  of  it — after  long  persuasions,  Isaac  H.  did  it,  having 
confidence  in  his  brother  that  he  would  not  deceive  him — when  the 
note  became  due,  it  was  sent  to  the  old  man  ;  he  had  it  protested ; 
said  it  was  not  his  signature,  but  that  of  his  son  Isaac,  and  refused 
to  pay  it — they  sent  the  marshal  after  him,  and  then  he  agreed  to 
pay  it,  sooner  than  have  his  son  harassed.     He  then  said  that  he 
went  to  John  C.  Jones  to  inquire  of  him  how  he  came  to  take  his 
son  in,  in  such  a  manner — that  John  treated  him  with  great  rude- 
ness and  violence.     This,  he  said,  was  the  cause  of  his  making  his 
will.     I  have  heard  him  say  these  things  frequently ;  in  1827, 
1828,  1826  and  1825.     I  never  heard  him  speak  of  any  other 
will,  than  this  one  of  1807 — only,  as  I  have  stated,  that  he  was 
urged  in  his  latter  days,  to  make  another  will,  but  he  said  he  never 
would.     He  never  told  me  who  wrote  out  the  will  of  1807  for 
him,  nor  did  I  ever  see  it."     Being  cross-examined,  this  witness 
stated  various  other  facts ;  among  others,  these :  "  That  he  was 
*10fil     ca^ef^  before  the  arbitrators  in  this  cause,  in  February 
*1833  or  1834,  and  that  he  then  swore  that  for  two  years 
before  his  death,  old  Isaac  Jones  was  childish,  and  incompetent  to 
transact  business  of  importance ;  tha-t  is,  between  his  tenants  and  his 
debtors,  and  himself;  and  that  he  thought  so  still. — I  have  heard 
old  Isaac  Jones  say  his  son  Isaac  H.  Jones  had  used  the  name  of 
the  firm  of  Isaac  Jones  &  Son,  to  the  amount  he  supposed  of 
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$1000,  and  at  other  times  $17,000,  upon  notes  that  he  (Isaac  H.) 
drew  for  the  purchase  of  lottery  tickets.  After  which  the  partner- 
ship was  dissolved,  and  I  am  informed  Isaac  H.  took  to  drink.  This 
was  in  1825  or  1826. 

Margaret  Stedham. — "  I  reside  in  the  state  of  Delaware,  about 
a  mile  or  a  little  more  from  the  property  of  old  Isaac  Jones.  I 
knew  the  old  man  well.  I  last  saw  him  in  the  latter  part  of  Octo- 
ber or  beginning  of  November  1829.  I  had  seen  him  almost 
every  day  during  the  summer  and  fall  of  that  year.  Had  known 
him  about  ten  years.  I  conversed  with  him  about  his  will  the 
day  before  he  left  Delaware.  He  came  to  my  house — called  me 
into  the  entry — asked  me  twice  what  I  thought — said  he,  you 
recollect  Jane  Pennell  has  been  teasing  me  to  alter  my  will — I 
said  in  what  way  ?  He  answered,  to  leave  my  unfortunate  son 
Isaac  only  a  bare  living,  and  that  to  be  handed  to  him  only  as  he 
would  occasionally  stand  in  need,  and  then  to  leave  all  he  had  to 
those  Pennell  children,  and  that  he  said  he  never  would  do — for, 
he  said,  his  will  was  made  many  years  ago,  and  his  will  should 
never  be  broke — this  he  said  with  an  oath  and  he  bade  me  good 
morning.  It  was,  as  he  said,  Jane  Pennell  that  wished  him  to 
alter  that  will.  I  had  spoken  to  him  on  that  same  subject  before 
that  day.  The  reason  he  said,  he  disanulled  John,  was  his  base 
conduct.  I  heard  him  scores  of  times  speak  on  the  subject  of 
his  will — such  as  how  John  had  abused  him — and  what  he  had 
left  him — he  said  he  had  left  him  five  dollars  and  a  walnut  coffin. 
This  he  told  me  within  two  or  three  years  of  his  death,  and  down 
to  one  year  before  his  death.  Then  he  related  about  these  Pennell 
children — said  he  had  schooled  them — had  given  Sally  Ann  a 
trade,  put  Edward  to  a  trade ;  and  Jane  he  intended  to  school  and 
put  her  to  a  trade  ;  and  that  was  all  he  ever  intended  to  do  for 
them — for  all  he  had  then  left  over  was  for  his  son  Isaac."  Being 
cross-examined,  this  witness  also  stated  other  facts. 

John  K.  Stedham. — "  I  heard  old  Isaac  Jones  frequently  talk 
about  his  will.  He  said  he  had  made  a  will — had  willed  his  son 
John  five  dollars  and  a  walnut  coffin — a  proportion  of  his  estate, 
Spring  Garden  property,  to  Debby  Pennell — there  was  another 
heir,  Isaac  R.  Jones,  I  think,  who  was  left  a  lot  in  Wilmington, 
and  Isaac  H.  Jones  was,  as  I  understood  him,  to  have  all  the 
rest.  I  think  he  named  1807  or  1806,  as  the  year  in  which  he 
had  made  this  will.  This  was  the  only  will  I  ever  heard  of  until 
after  his  death.  He  often  spoke  of  this.  Whenever  he  would 
get  a  little  vexed  about  *his  losses  and  troubles,  he  would  p^Q^ 
break  out  on  this  subject.  At  one  time  he  had  gone  to 
Baltimore,  and  John  C.  Jones  catne  to  my  house — I  did  not  know 
of  his  quarrel  with  his  father,  and  when  the  old  man  came  back 
he  gave  me  a  terrible  scolding  about  harboring  John,  and  then 
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began  to  tell  me  all  about  his  will.  This  was  in  1822.  He  stated 
it  frequently  to  me  down  to  the  time  of  his  death.  I  mean  the 
contents  of  his  will."  Being  cross-examined,  this  witness  stated 
other  facts — among  the  rest,  that  it  was  quite  likely  he  stated,  when 
examined  before  the  arbitrators,  that  old  Jones  was  childish. 

George  Buzines. — "  I  know  old  Isaac  Jones — I  was  in  his 
employ  in  March  1822.  I  left  him,  and  returned  to  him  in 
1828.  In  the  fall  of  1828  I  was  down  at  the  mill— the  old  man 
and  I  sat  on  a  log  conversing — I  asked  him  for  some  money — he 
began  to  put  up  a  poor  mouth  about  not  having  any,  which  he 
had  often  done  before.  Then  he  began  to  lament  his  case  con- 
cerning his  son  John  C.  Jones  and  Ned  Pennell.  He  told  me 
that  as  for  John  C.  Jones,  he  never  should  inherit  any  of  his 
property,  nor  Ned  Pennell's  children — that  he  intended  all  that 
property  for  his  son  Isaac  H.  Jones.  I  never  saw  him  after 
that." 

To  all  which  testimony  the  counsel  for  the  plaintiffs  objected, 
and  the  judge  refused  to  allow  it  to  go  to  the  jury ;  to  which  deci- 
sion the  defendant's  counsel  objected. 

The  counsel  for  the  defendant  then  offered  to  prove  by  parol 
evidence,  "  that  the  conveyance  from  Isaac  H.  Jones  to  Thomas 
R.  Tunis,  dated  the  13th  of  March  1826,  was  in  trust  to  raise  a 
certain  sum  of  money  to  pay  the  debts  of  Isaac  Jones,  and  after 
the  accomplishment  of  that  object,  to  re-convey  the  same  to  the 
grantor ;"  to  the  admission  of  which  testimony  the  counsel  for 
the  plaintiffs  objected,  and  the  court  overruled  the  evidence ;  to 
which  decision  also,  the  defendant's  counsel  excepted. 

The  jury,  under  the  direction  of  the  court,  found  for  the  plain- 
tiffs ;  whereupon  the  defendants  removed  the  record  to  this  court, 
and  assigned  the  following  errors  : — 

First.  The  court  below  erred  in  refusing  to  allow  the  counsel 
for  the  defendants  to  read  the  will  to  the  jury. 

Socond.  The  court  below  erred  in  refusing  to  permit  the  defend- 
ants' counsel  to  prove  by  parol  evidence,  that  the  conveyance  from 
Isaac  Jones  to  Thomas  R.  Tunis,  dated  the  13th  of  March  1826, 
was  in  trust  to  raise  a  certain  sum  of  money  to  pay  the  debts  of  the 
said  Isaac  Jones,  and  after  the  accomplishment  of  that  object,  to 
reconvey  the  same  to  the  grantor. 

Mr.  Jack  and  Mr.  Dallas  (with  whom  was  Mr.  Rawle)  for  the 
plaintiffs  in  error. 

*108T       *^'  The  judge  who  tried  this  cause  below,  rejected  all 

-*   the  evidence  offered  by   us  to  prove  the  republication  of 

the  will,  and  refused  to  allow  the  will  to  go  to  the  jury.     In  this 

we  contend  that  there  was  error.     The  question  is,  how  far  it  is 

necessary  to  identify  the  will  by  the  testimony  of  witnesses.     In 
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Havard  v.  Davis,  2  Binn.  414,  it  was  held  that  declarations  of  a 
testator,  that  a  will  dated  in  March  1806,  was  his  last  will,  were 
admissible  as  evidence  of  republication  of  that  will,  so  as  to  revoke 
a  will  made  in  September.  1806.  Here  there  was  the  requisite 
number  of  witnesses.  No  particular  form  of  republication  was 
necessary.  These  witnesses  identify  the  instrument  by  date,  cir- 
cumstances and  contents.  In  Hock  v.  Hock,  6  S.  &  R.  43,  the 
present  Chief  Justice  says,  "  if  the  testator  in  his  conversation  with 
Rodernell  had  mentioned  the  substance  of  the  contents  of  the  will, 
or  if  it  had  been  shown  to  have  been  found  among  his  papers 
at  his  death,  there  would  have  been  at  least  a  circumstance 
to  leave  to  the  jury  for  the  purpose  of  connecting  his  declarations 
with  the  paper  in  question."  Here  the  evidence  offered  came 
within  the  rule  laid  down  by  the  Chief  Justice.  In  Havard  v. 
Davis,  Chief  Justice  Tilghman  says,  "  It  should  have  been  left  to 
the  jury  to  decide  whether  the  will  was  republished  :"  2  Binn. 
416  ;  and  such  also  was  the  opinion  of  Judge  Brackenridge,  p.  427. 
So  in  Musser  v.  Curry,  2  Wash.  C.  C.  Rep.  481,  and  Reynolds  v. 
Reynolds,  16  S.  &  R.  85.  In  Clark  v.  Morton,  5  Rawle  241,  the 
absence  of  the  corpus  of  the  will  was  relied  on.  Here  the  corpus 
of  the  will  was  in  court.  Burns  v.  Burns,  4  S.  &.  R.  297.  There 
is  no  case  to  be  found  where  the  republication  was  held  to  require 
the  same  formalities  as  the  original  will.  The  existence  of  the 
will  carefully  preserved  by  the  testator,  furnishes  strong  evidence 
of  his  intentions  with  respect  to  the  republication.  The  following 
cases  were  also  cited  upon  the  question  of  republication.  Thompson 
v.  White,  1  Ball.  424 ;  McDermott  v.  The  Union  Ins.  Co.,  3  S.  & 
R.  609  ;  Frederick  v.  Campbell,  14  Id.  293 ;  Bellinger  v.  Eckert, 
16  Id.  422.  [HUSTON,  J. — That  case  is  imperfectly  reported. 
Part  only  of  my  opinion  is  given.  The  remainder  seems  to  have 
been  lost.]  Ingham  v.  Crary,  1  P.  &  W.  389  ;  Krider  v.  Lafferty,  1 
Whart.  303 ;  Duppo  v.  Mayo,  1  Saund.  276,  note  4 ;  7  Bac.  Abr. 
320,  tit.  Republication;  Kemble  v.  Stafford,  2  East  543;  Brady 
v.  Cubit,  1  Dougl.  31 ;  Roll.  Abr.  617,  pi.  1,  §§  30,  50 ;  Moore 
429  ;  Dyer  143 ;  Cro.  Eliz.  493  ;  1  Ld.  Raym.  441  ;  1  Smith's 
Laws  392,  note  on  the  Statute  of  Frauds. 

2.  We  contend  that  the  evidence  offered  was  admissible  to  show 
that  the  will  was  not  revoked  by  the  deed  of  1826.  That  instru- 
ment, it  is  true,  purported  on  its  face  to  be  an  absolute  convey- 
ance ;  but  it  was  in  fact  made  upon  trust  to  raise  money  to  pay 
the  debts  of  the  grantor.  Now,  parol  evidence  has  frequently  been 
admitted  to  *show  that  an  apparently  absolute  conveyance  r*^ 
was  in  fact  made  in  trust.  Here  the  judge  rejected  every 
thing  that  was  offered,  whether  to  prove  fraud  or  mistake,  and 
without  any  distinction  as  to  the  time  at  which  the  declarations  were 
made.  Then  we  contend,  that  if  the  trust  was  established,  the  will 
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was  not  revoked  ;  and  hence  the  evidence  became  material.  The 
reasons  which  have  operated  upon  the  courts  to  declare  a  will 
revoked  by  a  conveyance,  although  the  grantor  takes  the  estate  back 
again,  do  not  apply  to  the  case  of  a  conveyance  or  trust  where  any 
thing  results  to  the  grantor,  especially  where  the  legal  estate  has 
been  reconveyed,  as  has  been  the  case  here.  In  fact,  the  convey- 
ance to  Tunis  was  nothing  more  than  a  mortgage  for  the  payment 
of  debts  ;  in  which  case  it  is  settled  that  a  prior  will  is  not  revoked. 
Cozens  i\  Stevenson,  5  S.  &  R.  426 ;  Cowden  v.  Reynolds,  12  Id. 
281  ;  Skerret  v.  Burd,  1  Whart.  250 ;  1  Vernon  329,  342,  &c. ;  1 
Salkeld  158 ;  Roper  on  Wills  80  ;  2  Christ.  Blackst.  373  ;  3  Peere 
Wins.  170  ;  Swift  v.  Neale,  3  Burr.  1490  ;  Brydges  v.  The  Duchess 
of  Chandos,  2  Ves.  Jr.  428 ;  Vernon  v.  Jones,  Id.  241 ;  Dixon  v. 
Gibson,  Id.  602 ;  Cunningham  v.  Melish,  Prec.  in  Chancery  31. 

Mr.   0.  Ingersoll  and  Mr.  Budd  (with  whom  was   Mr.  C.  J. 
Ingersoll),  for  the  defendants  in  error. 

1.  Was  there  sufficient  evidence  offered  to  bring  the  case  before 
the  jury  ?     It  is  to  be  remarked  that  there  was  no  evidence  of 
the  factum  of  republication.     All  the  cases  agree  that  there  must 
be  the  same  evidence  of  republication  as  of  the  original  publication. 
This  is  said  by  Judge  Washington,  in  Musser  v.  Curry,  cited  on 
the  other  side.     It  was  for  the  judge  to  say  in  the  first  instance, 
if  there  was  any  evidence  to  identify  the  will.     Berks  and  Dauphin 
Co.  v.  Myers,  6  S.  &  R.  12 ;  Sigfried  v.  Levan,   Id.  308  ;  Com- 
missioners v.  Ross,  3  Binn.  542  ;  McCorkle  v.  Binns,  5  Id.  548 ; 
Cowden  v.  Reynolds,  12  S.  &  R.  284.     In  this  case  there  was 
nothing  to  identify  any  particular  paper.     The  case  of  Reynolds 
v.  Reynolds,   16   S.  &  R.  82,   shows  what  evidence  is  necessary. 
It  is  not  true  that  the  will   was  found  among  the  papers  of  the 
deceased.     It  is  not  probable  that  he  would  have  gone  into  another 
state  to  find  witnesses  to  prove  the  republication  ;  and  there  must 
be  an  animus  republicandi  at  the  time.     It  must  be  admitted  that 
the  cases  as  to  the  evidence  of  republication  are  contradictory. 
There  are  many,  however,  which  support  the  view  taken  by  the 
Judge  of  the  District  Court.     Bunker  v.  Cook,  Fitzgibbon  229  ; 
2  Dyer  143,  (a),  (6),  142  (b) ;  1  Roll.  Abr.  618,  tit.  Devise,  pi. 
7,  8 ;  Fuller  v.  Fuller,  Moore  353.     Republication    may,  it  is 
not  denied,  be  by  parol,  but  then  it  must  fix  and  point  out  the  paper. 

2.  The  court  was  right  in  rejecting  parol  evidence  of  what  would 
*1101   *nave  been  irrelevant  if  admitted.     The  conveyance  was  an 

•*  alteration  of  the  estate ;  and  any  alteration  in  the  estate  or 
interest  of  the  testator,  is  held  to  be  an  implied  revocation.  4 
Kent's  Com.  528,  9.  Equity  has  interposed  only  in  two  cases ; 
1st.  In  case  of  a  direct  mortgage ;  and  2d,  where  the  conveyance 
is  merely  for  payment  of  debts.  The  reason  given  for  the  last 
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exception  is,  that  the  conveyance  is  in  fact,  no  more  than  a  mort- 
gage. Sparrow  v.  Hardcastle,  3  Atkyns  805 ;  Bridges  v.  Duchess 
of  Chandos.  2  Ves.  Jr.  428  ;  Temple  v.  The  same,  3  Ves.  689, 
690  ;  Harwood  v.  Oglander,  6  Ves.  222 ;  s.  c.  8  Id.  128  ;  Abney 
v.  Miller,  2  Atkyns  599  ;  Barns  v.  Grouse,  1  Ves.  497 ;  Strype  v. 
Cooper,  1  Eng.  Eccles.  Rep.  92,  712;  4  Com.  Dig.  134,  5;  1 
Williams  on  Ex'rs  92  ;  Nodier  v.  Griffiths,  4  Burr.  1960 ;  Lewis 
v.  Lewis,  6  S.  &  R.  489. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  is  the  opinion  of  this  court,  that  there  was 
error  in  refusing  to  permit  the  will  to  be  read  to  the  jury. 

The  rule  of  law  is,  that  the  republication  of  a  will  must  be 
accompanied  by  the  same  solemnities  as  were  necessary  to  the  pub- 
lication in  the  first  instance  (2  Binn.  419) ;  but  no  others  are 
required.  Hence,  in  England,  since  the  statute  of  frauds,  requir- 
ing a  will  to  be  in  writing  signed  by  the  party,  and  to  be  attested 
and  subscribed  in  his  presence  by  three  witnesses,  a  parol  republi- 
cation is  not  good ;  but  in  Pennsylvania,  the  witnesses  to  a  will 
need  not  be  subscribing  witnesses.  If  there  be  a  will  in  writing, 
signed  by  the  testator,  it  is  sufficient  that  it  be  proved  by  any  two 
witnesses  who  can  establish  the  fact,  whether  they  attested  as  wit- 
nesses or  not.  As  therefore  the  original  proof  of  the  will  may  be 
by  parol,  so  may  the  proof  of  republication  ;  but  the  number  of 
witnesses  must  be  the  same.  In  this  respect,  our  law  stands  on 
the  footing  of  the  English  law,  under  the  statute  32  Hen.  8th, 
prior  to  the  statute  of  frauds ;  and  under  the  statute  of  Hen.  8th, 
the  decisions  in  England  were  uniform  in  favor  of  receiving  parol 
evidence  of  the  republication  of  a  will  in  writing ;  and  it  was  held 
any  thing  which  expressed  the  testator's  intention  that  the  will 
should  be  considered  as  of  a  subsequent  date,  was  sufficient.  1 
Ves.  Jr.  497  ;  1  Vern.  330 ;  2  Id.  209  ;  2  Roll.  Ab.  618  ;  1 
Freem.  264 ;  2  Ch.  Rep.  138,  140.  This  is  indeed  not  an  open 
question  now ;  for  those  principles  were  all  recognised  and  acted 
upon  by  this  court  in  the  case  of  Havard  t».  Davis,  2  Binn.  406,  in 
which  the  subject  was  fully  discussed  by  counsel,  and  carefully 
considered  by  the  court.  In  that  case,  declarations  by  a  testator, 
not  long  before  his  death,  that  a  will  in  August  1806,  was  his  last 
will,  were  held  to  be  evidence  of  republication  of  it,  so  as  to  pro- 
duce a  revocation  of  a  will  dated  in  September  1806,  revoking  all 
prior  wills,  and  to  set  up  the  first  will  in  its  stead.  That  r*||-[ 
*was  a  stronger  case  than  the  present,  for  it  was  to  revoke 
a  will  deliberately  made,  and  when  the  intention  of  the  testator  to 
revoke  it  was  undoubted ;  here  the  revocation  is  rather  a  presumed 
or  implied  one.  In  principle,  however,  the  cases  are  the  same,  and 
I  think  that  decision  must  be  considered  as  settling  the  doctrine 
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that  parol  evidence  of  republication  is  proper  in  Pennsylvania, 
with  the  requisition,  however,  that  the  proof  of  the  republication 
be  by  the  same  number  of  witnesses,  and  be  as  conclusive  of  the 
facts  as  would  be  required  to  establish  an  original  will.  The  ani- 
mus republicandi  must  be  shown,  that  is,  it  must  be  shown  that  it 
was  the  intention  of  the  testator  at  that  time,  that  the  will  in  ques- 
tion was  and  should  be  his  will.  The  identity  of  the  will  must  be 
shown,  or  in  other  words,  that  the  will  produced  is  the  same  will 
to  which  the  testator  referred  his  declarations.  The  witnesses 
need  not  be  called  for  the  purpose,  for  that  is  not  required  in  order 
to  establish  an  original  will ;  nor  need  the  will  be  present  at  the 
time  of  such  declarations.  In  Havard  v.  Davis,  only  one  of  the 
two  witnesses  saw  the  will,  and  that  not  by  the  testator's  directions. 
In  Colton  v.  Colton,  2  Vern.  209  ;  1  Freem.  264  ;  2  Ch.  Rep. 
138,  140,  s.  c.,  the  testator's  declarations  were  made  in  conversa- 
tion, the  will  not  being  redelivered  nor  present.  Nor  need  declara- 
tions be  at  the  same  time  to  the  witnesses ;  they  may  be  to  one  on 
one  day,  and  to  another  on  the  next.  It  is  sufficient  if  they  satis- 
factorily show  that  after  the  date  of  the  revocation,  the  testator 
declared  that  his  intention  that  the  writing  was  his  last  will,  and 
that  fact  is  proved  by  two  competent  witnesses  to  the  satisfaction 
of  the  jury.  The  evidence,  however,  ought  to  be  clear  and  satis- 
factory, to  establish  this  intention,  as  well  as  the  identity  of  the 
writing  referred  to ;  as  the  fact  is  to  depend  on  parol  evidence,  and 
there  is  no  written  evidence  to  establish  the  republication. 

2.  On  the  other  point,  we  are  of  opinion  that  the  deed  was  a 
revocation  of  the  will. 

The  general  principle  on  this  subject,  will  be  found  in  the  case 
of  Skerrett  v.  Burd,  lately  decided  by  this  court,  1  Whart.  250. 
It  has  been  strongly  urged,  that  the  present  being  a  conveyance 
in  trust  for  the  payment  of  debts,  and  then  to  result  to  the 
grantor,  was  such  a  partial  disposition  of  the  estate,  as  brings  it 
within  the  excepted  cases.  And  if  the  alleged  purpose  of  the 
conveyance  appeared  on  the  face  of  the  deed,  it  would  be  so ;  but 
the  difficulty  here  is,  that  this  grant  and  disposition  of  the  estate 
is  on  the  face  of  the  deed  absolute ;  the  trust  is  no  more  than  an 
understanding  between  the  parties  at  the  time,  which  it  is  alleged 
was  omitted  in  the  deed  by  mistake,  and  which  is  to  be  established 
by  parol  proof.  We  have,  it  is  true,  uniformly  admitted  parol 
evidence  of  what  passed  at  the  time,  to  vary  or  explain  a  deed  or 
writing,  in  cases  of  mistake,  fraud  or  trust,  and  even  to  reform 
the  deed  or  writing  accordingly,  where  the  justice  of  the  case 
required  it.  But  this  has  been  done  only  between  the  parties, 
for  the  purpose  of  obtaining  justice  between  them.  It  has 
*1121  *not  been  done  where  the  dispute  was  between  third  per- 
J  sons ;  as  in  this  case  where  one  side  claims  under  the 
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will,  and  the  other  side  by  inheritance.  We  cannot  in  such  case 
convert  a  deed  which  is  absolute  on  its  face  into  a  conditional 
deed  or  deed  of  trust,  and  thus  alter  its  nature  and  character  to 
affect  the  interests  of  others :  as  to  them  it  must  remain  what  it 
purports  to  be.  It  is  then,  if  the  parol  evidence  be  made  out,  an 
entire  disposition  of  the  whole  estate ;  an  absolute  parting  with 
the  owner's  interest,  reserving  an  equity  on  his  part  which  he 
might  enforce  or  not  at  his  pleasure,  of  compelling  the  grantor 
to  account,  and  to  enforce  recovery  when  the  trust  should  be 
fulfilled ;  but  it  is  not  the  case  of  a  mortgage  or  conveyance  for 
the  partial  purpose,  on  its  face,  of  payment  of  debts,  which  are 
excepted  cases,  because  they  amount  to  no  more  than  a  charge 
on  the  estate,  not  a  transfer  of  it.  Here  there  is  a  transfer,  and 
a  total  alienation,  and  the  right  to  set  up  a  trust  by  parol  between 
the  parties,  if  they  choose  to  do  so,  but  not  necessarily  existing  as 
to  third  persons,  whose  rights  depend  on  the  character  of  the  con- 
veyance. Being  then  a  complete  alienation  of  the  real  estate  after 
the  date  of  the  will,  it  is  a  revocation  of  the  will  so  far  as  relates 
to  the  property  thus  conveyed.  But  on  the  first  point  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Cited  by  Counsel,  3  Whart.  187  ;  3  Harris  288  ;  8  Id.  292  5  12  Wright 
503.  ||  28  Smith  451  ;  s.  c.  1  W.  N.'  C.  428,  429.  || 

Cited  by  the  Court,  8  Barr  499  ;  2  Harris  459  ;  10  Id.  418 ;  4  Wright  224 ; 
1  Grant  79.  ||  6  Norris  76  ;  s.  c.  5  W.  N.  C.  416.|| 

See  also,  2  Casey  205. 
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The  Commonwealth  against  McGinnis  and  Others. 

CERTIORARI. 

1.  The  act  ot  the  16th  of  June   1836,  "relating  to  the  jurisdiction  and 
powers  of  the  courts,"  did  not  repeal  the  7th  section  of  the  act  of  the  18th 
of  April  1791,  regulating  the  removal  of  indictments  into  the  Supreme  Court. 

2.  A  special  allocatur  is  therefore  necessary  to  authorize  such  a  removal.1 

3.  The  writ  of  certiorari  is  the  proper  mode  of  removing  an  indictment  into 
the  Supreme  Court, 

SEVERAL  writs  of  certiorari  having  been  issued,  to  remove  to 
this  court  certain  criminal  causes  depending  in  the  Court  of 

||  l  See  Act  31st  March  1860,  $  33,  P.  L.  439,  Purd.  Dig.  (ed.  1873)  383, 
pi.  36.  p.  609,  pi.  32-39,  and  note;  Act  15th  February  1870,  \  1,  P.  L.  15 
(Schoeppe's  Act) ;  Const.  1874,  art.  v.,  \\  3  and  24 ;  Act  24th  March  1877, 
\  1,  P.  L.  40  ;  Sayres  ».  Commonwealth,  7  Norris  291  •  Act  19th  May  1874, 
|  1,  P.  L.  219. 
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Quarter  Sessions  for  the  county  of  Philadelphia,  the  Mayor's 
Court  for  the  city  of  Philadelphia,  and  the  Recorder's  Court 
for  the  Northern  Liberties,  Mr.  Todd,  the  Attorney  General, 
obtained  a  rule  to  show  cause  why  the  writs  should  not  be  quashed: 
1st.  Because  there  was  no  special  allocatur.  2d.  On  the  ground 
that  a  certiorari  did  not  lie  in  such  cases ;  the  proper  remedy  being 
by  habeas  corpus. 

Mr.  Doran  and  Mr.  Phillips,  showed  cause. — On  the  first  point, 
they  admitted  that  by  the  act  of  1791,  a  special  allocatur  was  made 
necessary  in  all  cases,  to  remove  an  indictment  to  this  court,  but 
they  contended  that  the  provision  was,  in  fact,  repealed.  The 
commissioners  appointed  to  revise  the  acts  of  assembly,  in  the  per- 
formance of  their  duties  reported  a  bill  entitled  "An  act  relating  to 
the  jurisdiction  and  powers  of  the  courts,"  in  which  among  other 
things,  they  inserted  a  provision  similar  to  that  of  the  act  of  1791, 
requiring  a  special  allocatur.  When  the  bill  came  before  the  leg- 
islature the  provision  was  struck  out  by  that  body;  and  the  act  was 
passed  on  the  16th  of  June  1836,  without  the  proviso.  This  being 
an  affirmative  statute,  it  of  course  repeals  all  preceding  ones  upon 
the  same  subject,  independently  of  the  argument  to  be  derived 
from  the  omission  of  the  proviso.  Upon  this  point  were  cited, 
Constitution  of  Pennsylvania,  art.  v.,  sec.  5 ;  act  of  the  20th  of 
March  1799;  6  Bac.  Abr.  372,  tit.  Statutes;  4  Inst.  43;  1 
Show.  520 ;  4  Burr.  2026  ;  4  Binn.  424  ;  2  Smith's  Laws  470  ; 
3  Id.  90. 

2d.  The  act  of  1791  expressly  requires  the  removal  to  be  by 
certiorari,  which  it  is  settled  in  many  cases,  is  the  only  method  of 
removing  an  indictment.  1  Chitty's  Grim.  Law.  139,  375—6;  1 
Watts  308  ;  1  Ashmead  10. 

*ii  «-i       *The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  modes  in  which  repeals  of  statutes 
take  place  are  various.  Sometimes  it  is  done  by  an  enacting 
clause,  referring  to  the  title  or  date  of  the  former  statute,  or  to  the 
section  or  clause  which  is  meant  to  be  abrogated.  Sometimes  the 
latter  statutes  supplies  a  new  code,  and  there  is  a  repealing  clause 
of  a  qualified  description,  affecting  only  so  much  of  former  statutes 
as  is  thereby  altered  or  supplied,  leaving  the  determination  of  the 
extent  of  the  repeal,  to  the  construction  of  the  courts.  This  last 
method  has  been  pursued  by  the  legislature  in  several  of  the  recent 
acts  establishing  new  codes.  In  the  act  of  assembly  of  the  16th  of 
June  1836,  and  some  others,  neither  of  these  is  to  be  found ;  there 
is  no  express  repeal  of  former  acts  by  date  or  title,  nor  even  ie 
there  a  clause  of  a  qualified  description.  Another  kind  of  repeal 
is  by  implication  or  construction,  and  this  takes  place  when  the 
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legislative  body  enacts  a  statute  affirmatively,  which  is  so  repugnant 
to,  and  inconsistent  with  a  former  act  on  the  subject,  that  both 
cannot  stand  together :  in  that  case,  the  latter  statute  prevails  over 
the  former,  according  to  the  maxim  quod  posteriores  leges  priorea 
contr arias  abrogant.  This  last,  however,  being  a  repeal  by  con- 
struction, created  by  the  courts  under  a  presumed  intention  in  the 
lawgivers  not  appearing  on  the  face  of  their  enactments,  great  cau- 
tion has  always  been  used  in  its  exercise,  least  under  the  idea  of 
interpreting  laws,  the  judiciary  should  annul  them,  when  that  is 
not  the  design  of  the  legislature.  Forasmuch,  says  Lord  Coke,  as 
acts  of  parliament  are  established  with  such  gravity,  wisdom  and 
consent  of  the  whole  realm,  for  the  advancement  of  the  common- 
wealth, they  ought  not,  by  any  constrained  construction  out  of  the 
general  and  ambiguous  words  of  a  subsequent  act,  to  be  abrogated, 
but  ought  to  be  maintained  and  supported  with  a  benign  and  favora- 
ble interpretation.  Foster's  Case,  11  Rep.  63.  When  there  are 
two  statutes,  says  Dyer,  the  one  in  appearance  crossing  the  other, 
and  no  clause  of  non  obstante  is  contained  in  the  second  statute,  so 
that  one  may  stand  with  the  other,  the  exposition  ought  to  be  that 
both  should  stand  in  force.  Dy.  347,  b.  A  later  act  of  parliament 
has  never  been  construed  to  repeal  a  prior  act,  unless  there  be  a 
contrariety  or  repugnancy  in  them,  or  at  least  some  notice  taken  of 
the  former  act,  so  as  to  indicate  an  intention  to  repeal  it.  The 
law  does  not  favor  a  repeal  by  implication,  unless  the  repugnance 
be  quite  plain  ;  such  a  repeal  carrying  with  it  a  reflection  on  the 
wisdom  of  former  parliaments,  it  has  never  been  confined  to  repeal- 
ing as  little  as  possible  of  the  preceding  statutes.  The  same  view 
has  been  taken  where  powers  under  several  acts  are  such  as  may 
•well  subsist  together.  A  subsequent  act  which  can  be  reconciled 
with  a  former  act,  is  not  a  repeal  of  it,  though  there  be  negative 
words,  as  in  Foster's  case :  the  1  and  2  Ph.  &  M.  c.  10,  enacting 
that  all  trials  for  treason  should  be  according  to  the  course  of  the 
*common  law,  and  not  otherwise,  was  held  not  to  repeal  r*jj^ 
the  35  Hen.  8,  for  trial  of  treason  beyond  sea.  Dwarris  on  L 
Stat.  674. 

On  these  established  rules  of  construction,  without  looking 
further,  I  should  be  strongly  inclined  to  think  that  the  affirmative 
clause  in  the  8th  section  of  the  act  of  1836,  that  all  writs  should 
be  granted  of  course,  without  any  repealing  clause  whatever  in  the 
act,  is  not  a  repeal  of  the  act  of  13th  April  1791,  regulating  the 
terms  on  which  a  certiorari  or  writ  of  error  should  issue  to  remove 
an  indictment  in  the  criminal  courts ;  for  the  act  of  1836  is  only 
an  act  relative  to  the  jurisdiction  and  powers  of  courts,  and  does  not 
attempt  to  provide  a  code  to  regulate  the  manner  in  which  the 
jurisdiction  is  to  be  exercised.  It  is  passed  diverso  intuitu ;  it 
does  not  supply  the  provisions  of  former  acts ;  it  may  have  its  full 
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operation  and  effect,  and  yet  the  former  acts  subsist  well  with  it, 
and  all  be  reconciled  together ;  and  this  construction  would  leave 
the  law  such  as  it  has  been  from  the  earliest  settlement  of  the  state, 
and  no  contrariety  or  repugnance  has  ever  been  supposed  to  exist 
between  its  different  parts. 

But  if  we  consider  for  a  moment  some  of  the  consequences 
that  would  result  from  this  court's  sanctioning  the  defendant's 
construction,  it  will  be  difficult  to  believe  that  it  couliT  have  been 
the  intention  of  the  legislature  to  produce  these  results.  On 
that  construction,  writs  of  certiorari,  writs  of  error,  and  all  other 
writs  and  process  may  be  issued  out  of  this  court,  at  the  will  of 
either  party,  to  bring  up  all  and  every  proceeding  whatever,  civil 
as  well  as  criminal,  depending  before  inferior  tribunals,  freed 
from  the  regulations  hitherto  imposed  by  the  acts  of  assembly. 
Any  and  every  indictment  may  be  removed  by  certiorari  at  the  will 
of  the  defendant,  for  trial  in  this  court,  and  the  criminal  courts 
stripped  of  their  business  to  accumulate  it  here.  Suits  before 
justices  might  be  brought  up  here  also  by  certiorari,  notwithstand- 
ing the  act  of  20th  March  1810,  forbidding  it :  suits  in  the  District 
Court  may  be  removed  here  by  certiorari  or  habeas  corpus  for  trial 
in  all  cases ;  nor  do  I  perceive  what  is  to  prevent  causes  pending 
in  other  counties  from  being  removed  here,  and  parties  drawn  from 
the  remotest  parts  of  the  state;  for  this  is  only  prohibited  by 
the  act  of  llth  March  1809.  Writs  of  error  might  issue  in 
every  case  criminal  or  civil,  and  be  a  stay  of  execution  without 
recognisance,  and  without  waiting  the  times  prescribed  by  several 
acts  of  assembly.  A  habeas  corpus  might  be  issued  without  view 
of  the  warrant  of  detainer  or  oath,  as  required  by  the  habeas 
corpus  act.  These  are  but  a  portion  of  the  consequences  that 
would  result — consequences  the  most  injurious  to  the  community, 
and  productive  of  a  delay  and  hindrance  of  justice,  to  an  incal- 
culable extent.  It  should  require  very  plain  and  express  language 
in  an  act,  to  induce  a  belief  that  the  legislature  intended  to  pro- 
duce these  effects.  It  ought  not  to  be  inferred  from  loose  and 
general  expressions,  introduced  into  an  act  passed  for  another 
purpose. 

*lin  *I  am  ^so  of  opinion,  that  there  is  in  the  first  section 
*  of  the  act  of  1836,  language  sufficient  to  save  all  existing 
regulations  as  to  the  terms  and  manner  of  issuing  writs  out  of 
this  court,  for  the  removal  of  suits  and  causes  from  other  courts. 
The  first  section  provides,  that  "  the  Supreme  Court  of  this 
commonwealth  shall  have  power  to  hear  and  determine  all,  and 
all  manner  of  pleas,  plaints  and  causes,  which  shall  be  brought 
or  removed  there  from  any  other  court  of  this  commonwealth,  by 
virtue  of  any  writ  or  process  issued  by  the  said  courts,  or  any  judge 
thereof,  for  that  purpose,  in  manner  now  practised  and  allowed ; 
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to  examine  and  correct  all  and  all  manner  of  errors  of  the  judges 
magistrates  and  courts  of  this  commonwealth  in  the  process,  pro- 
ceedings," &c.  This  section  gives  the  court  jurisdiction  over  causes 
removed  here,  only  when  they  are  removed  in  the  manner  now 
practised  and  allowed;  and  thus  incorporates  the  existing  laws 
regulating  that  subject. 

The  suggestion,  that  these  words  refer  to  the  power  of  the  court 
to  hear  and  determine,  will,  I  think,  on  reflection  appear  to  be 
untenable.  The  words  would  be  inappropriate.  The  manner  of 
hearing  and  determining  is  not  usually  a  subject  of  legislation,  but 
of  rules  of  court  and  practice ;  and  it  would  not  be  worth  while  to 
attempt  to  fix  it  in  the  first  section,  when  by  the  21st  section  of  the 
act  itself,  the  courts  are  empowered  to  make  rules  of  practice  to 
expedite  the  determination  of  suits.  In  addition,  it  may  be  men- 
tioned, that  the  language  of  this  section,  generally,  is  borrowed 
from  the  act  of  1722 ;  but  these  words,  "  in  the  manner  now  prac- 
tised and  allowed,"  are  introduced  de  novo.  Taking  the  whole  act 
together,  it  reads  thus — that  the  writs  shall  be  granted,  of  course, 
in  the  manner  now  practised  and  allowed. 

I  am  aware  that  there  is  an  apparent  inconsistency  in  saying, 
that  a  writ  shall  be  granted  of  course ;  and  yet  subjecting  it  to 
terms  and  conditions.  It  is,  however,  the  language  employed  by 
the  legislature  in  former  acts  of  assembly  on  the  same  subject;  and 
according  to  settled  rules  of  construction,  the  legislature  itself  is 
the  best  interpreter  of  its  own  phraseology ;  and  statutes  in  pari 
materia  are  always  to  be  taken  into  view,  in  explaining  the  lan- 
guage used.  By  the  act  of  the  llth  of  March  1789,  any  person 
aggrieved  by  the  judgment  of  the  Mayor's  Court  of  the  city  of 
Philadelphia,  might  "  sue  out  and  obtain  his  writ  of  error,  which 
shall  be  granted  of  course,  and  made  returnable  in  the  Supreme 
Court  of  this  commonwealth ;  and  shall  be  proceeded  in  under  the 
same  rules  and  regulations."  In  Commonwealth  v.  Profit,  4  Binn. 
424,  it  was  held  by  this  court,  that  under  this  act,  the  defendant 
was  not  entitled  to  a  writ  of  error  as  a  matter  of  course  (in  the 
ordinary  sense  of  those  words) ;  but  must  have  a  special  allowance 
or  consent  for  the  purpose.  The  reason  was,  that  as  far  back  as 
1722,  the  language  of  the  act  passed  in  that  year  was  similar, 
"  which  shall  be  granted  *of  course  in  like  manner  as  other  r*]]T 
writs  of  error  are  to  be  granted,  and  made  returnable  to  the  ^ 
said  court;"  and  under  this  act  the  general  words  had  been  quali- 
fied. So  here,  the  words  in  the  8th  section  of  the  act  of  1836, 
"  shall  be  granted  of  course,"  are  qualified  by  those  in  the  first 
section,  that  they  are  to  be  in  the  manner  now  practised  and 
allowed. 

It  is  immaterial  that  these  words  are  in  different  sections ;  or 
which  section  stands  first.  "  One  part  of  a  statute  must  be  so 
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construed  by  another,  that  the  whole  may,  if  possible,  stand :  ut 
res  magi*  valeat  quam  pereat:  for  this  interpretation  furnishes 
matter  for  every  clause  of  the  statute  to  work  and  operate  upon." 
1  Bl.  Com.  89 ;  and  see  1  Kent's  Com.  462  ;  Co.  Lit.  381,  a.  I 
do  not,  therefore,  agree  that  the  8th  section  repeals  the  first. 
Even  where  the  maxim  that  an  affirmative  statute  repeals  a  prior 
affirmative  one,  applies  to  statutes  passed  at  a  former  session,  it  has 
still  less  force  upon  an  act  passed  at  the  same  session,  for  (says 
Heath,  J.,  1  Bos.  &  P.  188,  commenting  on  the  case  in  4  Burr. 
2026,  cited  here  by  the  defendant's  counsel),  *'  there  the  statutes, 
by  which  the  former  were  held  to  be  repealed,  were  passed  in 
subsequent  sessions.  When  both  statutes  are  passed  at  the  same 
session,  the  latter  is  only  explanatory."  And  different  sections  in 
the  same  statute  ought  to  be  considered  as  explanatory  of  each  other 
if  they  can  be  so  construed,  whatever  may  be  their  position  in  the  text. 
According  to  these  views  of  the  case,  this  act  does  not,  by  impli- 
cation, repeal  the  act  of  1791 ;  but  expressly  recognises  and  pre- 
serves it :  and  taking  the  whole  into  view,  continues  the  system 
which  has  subsisted  in  this  commonwealth  since  the  year  1722, 
when  the  original  act  was  passed,  organizing  the  supreme  and 
other  courts  of  the  province  on  the  model  they  have  since,  for  the 
most  part,  retained.  That  system  has  always  subsisted ;  at  first, 
by  the  common  law,  and  the  act  of  1722,  and  then  by  the  act  of 
1791,  passed  immediately  after  the  adoption  of  the  Constitution. 
It  was  designed  to  prevent  the  abuse  of  writs  of  certiorari  and  writs 
of  error  in  criminal  cases,  by  the  removal,  at  the  defendant's 
instance,  of  tLe  ordinary  cases  at  the  sessions,  into  this  court,' 
merely  for  the  purpose  of  delay.  When  such  removal  is  requisite 
for  the  due  administration  of  justice,  an  allowance  by  one  of  the 
judges  of  this  court  is  gran  table  to  the  defendant  of  right,  and  ex 
debitio  justitice ;  and  no  judge  of  this  court  can  refuse  it.  As 
where  there  is  just  reason  to  apprehend  that  the  court  below  may 
be  unreasonably  prejudiced  against  the  defendant :  or  there  is  a 
difficulty  in  the  case,  and  the  judge  below  desires  it  may  be  deter- 
mined in  the  higher  court ;  or  wherever  other  good  and  sufficient 
reasons  exist  for  the  removal.  Under  these  rules,  by  an  allow- 
ance of  one  of  the  judges,  or  by  consent  of  the  attorney-general, 
criminal  cases  have  been  removed  here  for  trial  or  supervision. 
*118I  *That  a  certiorari  is  the  proper  mode  of  making  such 
J  removal,  there  is  no  doubt.  It  is  prescribed  by  the  act  of 
1791  ;  and  has  been  the  constant  practice. 

Certiorari  quashed. 

Cited  by  Counsel,  8  W.  A  S.  74 ;  5  Barr  124  ;  2  Jones  366  ;  3  Wright  13; 
7  Id.  116," 385.     ||  21  Smith  263 ;  28  Id.  412.|| 

Cited  by  the  Court,  2  Grant  440  :  3  Id.  106  ;  5  Wright  412 ;  12  Id.  56. 
I  7  Norris  306,  e.  c.  6  W.  N.  C.  56y.y 
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Whelan  against  Hill. 

IN  ERROR. 

A  judgment  for  the  defendant,  in  a  personal  action  by  a  mechanic  or  mate- 
rial-man, against  the  owner  of  a  building,  is  a  bar  to  a  scire  facias  ngair.st 
the  same  person,  on  a  claim  filed  in  the  Common  Pleas,  by  the  same  plaintiff 
against  the  building. 

WRIT  of  error  to  the  Court  of  Common  Pleas,  for  the  City  and 
County  of  Philadelphia. 

In  the  court  below,  Edward  Whelan  issued  a  scire  facias  under 
the  mechanics'  lien-law,  against  Edward  J.  Hill,  upon  a  claim  filed 
on  the  15th  of  November  1834,  for  $19.95,  being  for  stone  fur- 
nished by  the  plaintiff,  for  the  construction  of  a  certain  building 
owned  by  the  defendant. 

On  the  16th  of  December  1884,  the  plaintiff  instituted  a  personal 
action  against  the  defendant,  before  an  alderman,  who,  after  hear- 
ing the  parties,  gave  judgment  for  the  defendant. 

The  scire  facias  on  the  claim  was  issued  on  the  13th  May 
1835.  The  defendant  pleaded  in  bar,  the  former  judgment  in  his 
favor,  given  by  the  alderman ;  to  which  the  plaintiff  demurred ; 
and  the  Common  Pleas  gave  judgment  for  the  defendant  on  the 
demurrer. 

The  plaintiff  having  removed  the  record  to  this  court,  assigned 
the  following  errors  : 

1.  The  court   below  erred  in  deciding  that  the  judgment  of 
the  alderman  was  conclusive  between  the  parties  in  this  cause. 

2.  The  court  below  erred  in  entering  judgment  for  the  defend- 
ant upon  the  demurrer  to  his  plea. 

*Mr.  Gr.  M.  Wharton,  for  plaintiff  in  error. — The  judg-  r*-j  iq 
ment  of  the  magistrate  is  not  conclusive,  because  it  was  ^ 
not  between  the  same  parties.  The  claim  is  against  the  building, 
in  rem — the'action  before  the  alderman,  was  against  the  defendant 
in  personam.  Savoy  v.  Jones,  2  Rawle  «350.  There  may  have 
been  no  contract  with  the  owner  personally,  and  yet  the  building 
may  be  liable.  In  Hampton  v.  Broom,  1  Miles  241,  the  District 
Court  held  that  a  judgment  for  the  defendants  in  a  suit  against 
A.  owner  and  B.  contractor,  was  not  a  bar  to  a  suit  by  the  same 
plaintiff,  against  C.  owner  and  B.  contractor.  In  Thompson's 
Case,  2  Browne  297,  it  was  held  by  the  same  court  that  the 
entry  of  judgment  upon  a  bond,  by  warrant  of  attorney,  did  not 
invalidate  the  lien.  It  is  true  that  the  case  of  Williams  v.  Tierney, 
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8  S.  &  R.  59,  throws  some  doubt  upon  the  point;  but  this  court 
has  never  decided  it.     Lewis  v.  Morgan,  11  S.  &  R.  237. 

The  court  declined  hearing  Mr.  A.  A.  Browne,  for  the  defend- 
ant in  error. 

PER  CUUIAM. — The  action  before  the  alderman  was  between  the 
same  parties,  and  essentially  for  the  same  cause  of  action.  It  was 
brought  to  enforce  the  defendant's  personal  liability  on  the  origi- 
nal contract,  which  was  adjudged  to  have  been  discharged,  had  it 
ever  existed ;  and  if  the  debt  was  discharged,  the  lien  which  secured 
it,  being  an  accessary,  was  discharged  also.  A  judgment  for  the 
defendant  in  an  action  on  a  bond  secured  by  a  mortgage,  would  dis- 
charge the  mortgage,  and  why  not  discharge  the  lien  here  ?  The 
point  of  indebtedness  was  directly  decided  by  the  alderman  ;  and  it 
can  never  be  drawn  in  question  again,  between  the  same  parties  or 
their  privies. 

Judgment  affirmed. 

Cited  by  Counsel,  3  W.  &,  S.  322 ;  7  Casey  382  ;  2  Miles  216.    ||  8  W.  N.  C. 
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Johnson's  Estate. 


1.  The  Court  of  Common  Pleas  had  not  power,  under  the  acts  of  assembly 
in  force  in  1835,  to  decree  distribution  of  a  fund  in  the  hands  of  a  trustee, 
among  the  heirs  or  next  of  kin  of  the  deceased  cestui  que  trust. 

2.  Su.-h  distribution  could  only  be  made  by  the  administrator  of  the  cestni 
que  trust,  who  was  entitled  for  that  purpose  to  recover  the  fund  from  the 
trustee. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  Philadelphia,  made  on  the  settle- 
ment of  the  accounts  of  Isaac  Norris,  Esq.,  trustee  of  the  estate  of 
Ann  Eliza  Johnson. 

The  proceedings  in  the  court  below  originated  as  follows :  On 
the  13th  of  March  1832,  Ann  Eliza  Johnson  executed  a  convey- 
ance to  Isaac  Norris,  Esq.,  of  certain  property,  in  trust  to  receive 
the  interest  and  to  pay  the  same  over  to  her  during  her  life,  for 
her  sole  and  separate  use,  maintenance  and  support,  without  being 
liable  to  her  contract  or  for  her  debts  ;  and  after  her  death,  then  in 
further  trust  for  such  persons  and  uses  as  she  by  any  writing  under 
her  hand  and  seal,  in  the  nature  of  a  last  will  and  testament,  might 
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direct ;  and  for  want  of  such  appointment,  then  in  trust  for  her 
right  heirs  forever.  On  the  29th  of  August  1835,  after  her  death, 
a  petition  was  presented  to  the  court  below,  by  the  attorney  for  the 
administratrix  of  Ann  Eliza  Johnson's  estate,  praying  for  a  cita- 
tion to  the  trustee,  which  was  awarded  by  the  court.  On  the  12th 
of  September,  the  answer  of  the  trustee,  together  with  his  account, 
was  filed,  which  account  was  referred  by  the  court  to  an  auditor. 
The  auditor  reported  that  the  account  was  correct,  and  that  there 
was  a  balance  in  the  hands  of  the  trustee,  after  deducting  the 
expenses  of  the  audit,  &c.  The  court  then  referred  the  matter 
back  to  the  auditor,  to  ascertain  who  were  the  right  heirs  and  legal 
distributees  of  the  said  Ann  Eliza  Johnson,  and  to  report  thereon. 
The  auditor  made  a  second  and  voluminous  report  to  the  court, 
embracing  the  testimony  given  before  him  on  the  matter  submitted 
to  him  by  the  court,  and  reporting  who  the  heirs  and  distributees 
were,  and  a  distribution  of  the  trust  fund  among  them.  Excep- 
tions were  filed  to  this  report ;  but  the  court  dismissed  the  same, 
and  confirmed  the  report,  and  *decreed  a  distribution  of  the  r-^-.  n-i 
fund  among  the  heirs  as  reported  by  the  auditor. 

From  the  decree  so  made,  the  trustee  appealed  to  this  court,  and 
filed  several  exceptions ;  the  first  only  of  which,  viz.  "  that  the 
Court  of  Common  Pleas  erred  in  decreeing  a  distribution  of  the 
trust  fund;  having  no  jurisdiction  over  the  same" — was  argued  here. 

Mr.  Isaac  Norris,  in  support  of  the  appeal  referred  to  the  several 
acts  of  assembly,  passed  in  1818,  1823,  1824,  1828  and  1831, 
giving  certain  powers  to  the  Courts  of  Common  Pleas  in  cases  of 
trusts ;  and  contended  they  did  not  authorize  the  court  to  decree 
distribution  in  such  cases.  He  cited  Martzel  v.  Johnson,  3  P.  &  W. 
398 ;  Mannhardt  v.  Soderstrom,  1  Binn.  138. 

Mr.  Earle,  contra,  endeavored  to  support  the  decree  from  the 
words  of  the  act  of  the  14th  of  April  1828,  which  gives  power  to  the 
court  '*  to  compel  the  trustee,  where  the  trust  has  ceased,  to  con- 
vey the  legal  estate." 

PER  CURIAM. — There  is  nothing  in  the  statutes  giving  the  Com- 
mon Pleas  jurisdiction  of  the  accounts  of  trustees  which  indi- 
cates an  intention  to  give  the  court  authority  to  distribute  the 
fund.  The  clause  giving  power  to  compel  the  trustees  to  re-con- 
vey at  the  expiration  of  the  trust,  has  regard  only  to  real  estate, 
and  was  intended  to  give  the  party  entitled  an  effective  and  indis- 
pensible  remedy  to  enforce  a  re-conveyance  of  the  legal  title.  But 
no  conveyance  is  necessary  to  pass  the  title  to  money ;  and  it  is 
consequently  demandable  from  the  trustees  as  if  the  trust  had 
never  existed.  Here  the  party  entitled  in  the  first  instance,  is  the 
administrator  of  the  cestui  que  trust,  on  whom  devolves  the  duty 
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and  responsibility  of  paying  her  debts,  and  making  distribution  in 
subordination  to  the  authority  of  the  Orphans'  Court.  Had  she 
executed  the  power  reserved  by  her  in  the  deed  of  trust,  her  ap- 
pointees would  have  taken  paramount  to  the  administrator ;  but 
even  they  would  have  had  remedy  only  by  action,  which  would 
however  have  been  sufficient  for  all  the  ends  of  justice.  A  chancery 
power,  such  as  the  one  claimed,  is  not  to  be  assumed  without  a 
special  grant ;  and  it  is  clear  that  the  Common  Pleas  exceeded  its 
jurisdiction.  So  much  of  its  decree  therefore  as  directs  distribu- 
tion among  the  persons  reported  by  the  auditor,  is  reversed,  and 
the  residue  affirmed. 

Decree  accordingly. 


*122]  *[PmLADELPHIA,  JANUARY  18,   1837.] 

McLaughlin  against  Smith. 


The  costs  of  a  scire  facias  on  a  mechanics'  lien  are  to  be  paid  out  of  the 
fund  raised  by  the  sale  of  the  building  upon  which  the  lien  attached,  in  like 
manner  as  the  amount  of  the  lien  ;  although  the  scire  facias  had  not  been 
prosecuted  to  a  judgment  at  the  time  of  the  sheriff's  sale. 

APPEAL  by  Wm.  McLaughlin,  from  a  decree  of  the  District 
Court  for  the  city  and  county  of  Philadelphia,  distributing  the  pro- 
ceeds of  a  sheriff's  sale  of  a  certain  messuage  and  lot  of  ground,  in 
the  city  of  Philadelphia,  sold  by  virtue  of  a  writ  of  venditioni 
exponas,  issued  in  an  action  brought  by  William  McLaughlin 
against  John  Smith,  administrator  of  John  Mooney. 

The  only  question  arising  upon  this  appeal  was,  whether  the 
plaintiff  in  a  scire  facias  upon  a  mechanic's  lien,  which  had  not 
been  prosecuted  to  judgment,  was  entitled  to  receive  the  costs  of 
the  scire  facias  out  of  the  fund,  in  preference  to  a  judgment  creditor. 

The  District  Court  decided  that  he  was  so  entitled,  and  Mr. 
McLaughlin  contended  in  this  court,  that  there  was  no  preference 
given  to  the  costs  of  a  scire  facias  by  the  act  of  1806,  relating  to 
mechanics'  liens. 

The  court  declined  hearing  Mr.  C.  Ingersoll,  contra. 

PER  CURIAM.  —  This  is  a  matter  perhaps  not  without  interest 
as  a  point  of  practice,  but  certainly  without  difficulty.  A  mechanic 
or  a  material-man,  is  bound  to  issue  his  scire  facias  in  a  given  time, 
or  lose  his  lien  ;  and  where  the  building  has  been  judicially  sold 
before  he  has  prosecuted  it  to  judgment,  what  is  he  to  do?  He  is 
not  to  lose  the  costs;  and  yet  he  cannot  proceed  to  judgment  of 
revival,  as  the  lien  has  been  discharged  by  the  sale.  Must  he  pro- 
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ceed  to  judgment  for  costs  ?  That  would  induce  a  useless  and 
senseless  increase  of  the  burthen  on  the  fund,  and  retard  the  dis- 
tribution of  it,  while  it  would  benefit  no  one.  The  costs  of  the 
scire  facias  were  therefore  properly  allowed. 

Decree  affirmed. 

Cited  by  the  Court,  Brightly  453. 


*PHILADELPHIA,  JANUARY,  21,  1837.  [*123 

Teakle  against  Nace. 

IN  ERROR. 

Twenty-one  years  occupation  of  land,  adverse  to  a  right  of  way,  and  incon- 
sistent with  it,  bars  the  right. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas,  of 
Montgomery  county,  to  remove  the  record  of  an  action  upon  the 
case  brought  by  Christopher  Yeakle  against  Jacob  Nace,  for  dis- 
turbing a  right  of  way. 

On  the  trial,  which  took  place  on  the  8th  of  September  1836,  it 
appeared  in  evidence  that  the  lands  of  Yeakle  and  Nace  were  origi- 
nally comprised  in  one  large  tract  of  one  hundred  and  thirty-eight 
acres,  three  roods  and  seven  perches,  and  were  owned  by  Thomas 
Coonibe. 

Thomas  Coombe,  by  his  last  will,  dated  May  14th  1780,  directed 
his  executors  to  sell  this  said  tract  of  land  within  two  years  after 
his  decease.  Tyringham  Palmer  and  Mary,  his  wife,  she  being  the 
only  surviving  executrix  of  the  will,  divided  the  tract  into  eleven 
lots,  and  sold  the  same  at  public  sale.  The  whole  of  these  lots, 
with  the  exception  of  the  one  marked  No.  11,  were  sold,  at  different 
times,  to  Christopher  Yeakle,  the  plaintiff. 

The  first  deed  to  him  from  Palmer  and  wife,  was  dated  15th  of 
June  1805,  and  conveyed  to  him  lots  Nos.  7  and  8.  In  this  deed 
it  was  recited  as  follows  :  "  And  the  said  Tyringham  Palmer,  and 
Mary  his  wife,  in  compliance  with  the  will  of  the  said  testator, 
and  for  the  more  advantageous  sale  of  the  said  large  tract  of  land, 
having  caused  the  same  to  be  laid  out  and  subdivided  into  smaller 
lots,  marked  in  the  draught  thereof  from  No.  1  to  No.  11,  and 
having  also  laid  out  a  certain  twenty  feet  wide  road  or  lane  running 
from  the  said  "Willow  Grove"  road,  along  the  line  and  side  of 
the  before  described  large  tract,  intended  to  communicate  with 
another  lane,  leading  to  the  Germantown  turnpike  road,  on  that 
line  which  divides  the  lands  of  Enoch  Rex  and  William  Rex  from 
those  of  John  Peters,  for  the  accommodation  of  the  purchasers  of 
the  said  smaller  lots;  which  last  mentioned  lane  it  is  agreed  is  to 
be  purchased  and  procured  at  the  joint  expense  of  the  purchasers 
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*1241  "l  tuci  Dttlu  8ma^er  l°ts»  8ave  an^  excePt  ^  No.  11 ;  each 
'  purchaser  *being  bound  to  contribute  to  the  expense  thereof 
proportionably,  according  to  the  contents  or  quantity  of  the  lot  or 
lots  so  purchased."  "  Together  with  the  free  use  and  privilege  of 
the  said  twenty  feet  wide  road  or  lane,"  &c. 

By  deeds  from  Palmer  and  wife  to  Yeakle,  dated  April  1st  1806, 
and  January  2d  1807,  lots  No.  9  and  10,  and  5  and  6,  were  con- 
veyed with  similar  recitals,  to  Christopher  Yeakle,  in  fee. 

The  lot  marked  on  the  draught  No.  11,  was  conveyed  by  Pal- 
mer and  wife  to  Aaron  Keyser,  by  deed  dated  June  15th  1805. 
This  deed  contained  a  recital  with  respect  to  the  twenty  feet  wide 
lane,  similar  with  that  mentioned  in  Yeakle's  deeds,  except  that  it 
exempted  the  purchaser  of  lot  No.  11  from  the  payment  of  any 
portion  of  the  expenses  of  the  lane. 

Aaron  Keyser,  by  his  last  will,  devised  this  lot,  No.  11,  to  his 
brother  William  and  his  heirs ;  and  William  Keyser  and  wife,  by 
their  indenture  of  assignment,  dated  1st  of  August  1826,  conveyed 
the  same  premises  to  Jacob  Nace,  the  defendant  in  fee. 

The  following  draught  will  exhibit  the  situation  of  the  property. 
It  was  admitted  on  the  trial  of  the  cause  in  the  court  below>  as  evi- 
dence of  draught  of  the  property  of  Tyringham  Palmer,  so  far  as 
the  same  was  represented  by  black  lines. 

DIAGRAM. 
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*The  following  parol  evidence  was  then  given  :  r*io<k 

Joseph  Dunnett  testified  as  follows:  "This  appears  L  *•?" 
something  like  the  draught  of  Yeakle  and  Nace's  property  ;  I  have 
a  knowledge  of  Christopher  Yeakle  owning  lands  adjoining  Nace's; 
woodland  and  clear  land.  The  woodland  adjoining  the  land  of 
Nace,  about  one  hundred  yards  from  Willow  Grove  road  ;  it  was 
bounded  besides  by  land  of  Mr.  Peterman  and  Shettinger,  and  by 
William  Keeper,  and  I  don't  know  who  else.  The  clear  land  was 
bounded  by  Ottenger's  and  the  woodland.  Last  fall  a  year,  Mr. 
Yeakle  sold  the  wood  leave  of  the  land  adjoining  Nace's ;  I  pur- 
chased some;  I  did  not  haul  myself;  it  was  hauled  out  by  way  of 
the  upper  road,  called  the  township  line  road,  formerly  called  the 
Germantown  road ;  the  road  I  allude  to  is  the  county  line  between 
this  county  and  Philadelphia ;  this  has  been  opened  longer  than 
my  recollection  ;  I  did  not  try  to  get  out  along  on  Nace's  line  to 
the  Willow  Grove  road ;  it  was  not  opened ;  it  would  have  been 
more  convenient  to  go  out  by  Nace's,  if  it  had  been  opened ;  much 
nigher  and  handier  ;  it  was  not  opened  for  us  ;  it  was  fastened  up 
by  a  fence.  I  was  never  present  when  Nace  attempted  to  stop 
Yeakle  from  going  over  the  land ;  I  saw  Nace  hauling  stone  there 
one  day  ;  I  saw  the  stones  lying  there  at  the  bars,  where  Mr. 
Yeakle  had  opened  the  lane,  and  cut  it  down  a  little  to  make  it 
easier  to  go  out  to  the  Willow  Grove  road.  This  was  at  the  Wil- 
low road,  to  make  it  commodious  to  travel  out  to  those  who  had 
purchased  the  wood ;  he  cut  it  as  wide  as  the  bars,  perhaps  a  little 
wider.  The  fence  between  Yeakle  and  Nace  runs  across  the  lane, 
marked  on  the  draught  up  to  Peterman's  fence  and  line ;  there 
were  several  loads  of  stone ;  we  could  not  have  got  out ;  he 
wedged  the  bars ;  I  saw  him,  Jacob  Nace,  hauling  the  stone  ;  I 
saw  that  the  bars  were  wedged  ;  I  did  not  attempt  to  get  out  that 
way ;  I  think  this  was  last  October  a  year ;  shortly  after  the  lots 
were  sold.  Nace's  land  joins  on  the  Willow  Grove  road  ;  Peter- 
man's and  Nace's  land  joins." 

Being  cross-examined : — "  I  never  owned  or  purchased  any  of 
the  land  mentioned  in  Mr.  Yeakle's  deeds ;  never  occupied  them 
more  than  by  occupying  them  to  cut  the  wood.  Mr.  YTeakle  lives 
some  distance  off  this  tract ;  about  three-quarters  of  a  mile  ;  he  has 
lived  off  where  he  now  does  twelve  or  fifteen  years ;  I  never  saw 
any  lane  opened  along  the  line  through  Mr.  Nace's  land ;  it  has 
been  enclosed  as  it  now  is  ever  since  I  have  known  the  property  ; 
there  is  no  building  on  this  property  of  Mr.  Yreakle's;  Yeakle's 
land  has  also  been  enclosed  as  it  now  is  so  long  as  I  have  known 
it ;  the  fences  all  extend  across  the  lane  to  this  fence ;  the  lower 
fences  of  Yeakle  also  go  across  this  lane." 

Being  re-examined  : — "  There  are  no  partition  fences  from  the 
line  between  Nace  and  Yeakle  out  to  the  end  of  Yeakle's  property ; 
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*1261   *tnere  ls  one  now  I  recollect  crossing  the  lane;  there  are 
'  bars  there  for  the  use  of  Mr.  Yeakle  and  others  who  bought 
wood  lots  there  ;  Yeakle  gave  them  the  privilege." 

Isaac  Yeakle  testified  as  follows : — "I  am  acquainted  with  the 

froperty  of  which  that  is  a  draught ;  have  been  there  forty  years ; 
never  saw  the  draught  before;  the  lot  marked  No.  11,  adjoining 
the  Willow  Grove  road,  is  Nace's,  which  A.  Keyser  purchased  of 
Coombe's  heirs ;  Coombe's  property  ran  back  a  mile ;  the  next 
one,  No.  10,  is  Yeakle's ;  Yeakle  owns  from  No.  5  up  to  Nace's, 
and  all  the  way  out  to  the  county  line  ;  there  are  twenty  or  twenty- 
five  acres  of  woodland;  there  are  no  buildings  on  the  lots  Yeakle 
bought  of  Coombe's  executors ;  Yeakle  always  farmed  the  lots 
himself  which  he  bought  of  Coombe's  heirs ;  he  was  bred  and  born 
where  he  now  lives ;  he  lives  about  half  a  mile  from  the  nearest 
lot ;  he  is  an  old  man  ;  that  called  a  lane  never  was  a  lane  ;  it  was 
never  opened ;  I  speak  of  what  I  know  ;  Christopher  Yreakle, 
about  two  years  ago,  sold  a  parcel  of  the  wood  off  as  wood  leave, 
not  the  land ;  the  purchasers  wanted  the  road  opened  to  go  out  to 
the  Willow  Grove  road,  and  Christopher  Yeakle  went  and  opened 
the  road  to  come  out  to  the  Willow  Grove  road ;  he  went  and  took 
men  and  made  bars  at  the  Willow  Grove  road,  at  Nace's  corner,  to 
get  out,  and  likewise  fixed  the  road  so  they  could  cart  out  the 
wood ;  Jacob  Nace  forbid  it,  and  shut  it  up  again ;  Nace  put  the 
bars  away,  and  put  up  the  fence  again  ;  he  wedged  the  bars,  and 
fastened  them ;  Yeakle  fetched  them  there ;  there  were  no  bars 
before — none  were  wanted;  it  was  left  just  as  it  was  purchased  ; 
Nace  hauled  stone  in  the  road  ;  he  put  three  or  four  perches  there; 
after  that,  they  could  not  get  out  without  hauling  them  away ; 
YTeakle  had  men  and  carts  there  ;  they  dug  down  the  bank  at  the 
corner,  and  fixed  the  road  so  that  they  could  come  out." 

Being  cross-examined : — "  The  land  above  lot  No.  6  is  Chris- 
topher Yeakle's  ;  he  does  not  live  there ;  he  lives  at  Chestnut  Hill ; 
he  owns  Nos.  5,  6,  7,  8,  9  and  10  ;  there  never  was  any  lane  or 
road  opened  along  the  line  through  Nace's  land  ;  I  never  saw  Mr. 
Yeakle  or  any  body  else  want  to  go  out  with  carts  before  ;  he  went 
there  to  mend  the  way  at  the  time  I  spoke  of;  I  don't  know  about 
any  other  time ;  I  heard  Mr.  Nace  forbid  Mr.  Yeakle  to  open  the 
road  ;  he  forbid  him  to  do  it ;  I  was  by  and  heard  Nace  speak  to 
Yeakle  ;  Nace  said,  'I  forbid  you  to  open  that  road.' ' 

John  Knible  testified  : — "  I  helped  Christopher  Yeakle  to  open 
the  road  or  lane  near  the  Willow  Grove  road,  directly  after  he  had 
sold  the  wood  leave ;  he  took  a  horse  and  a  cart,  and  rails  and 
posts,  and  went  across  Nace's  lot ;  he  took  four  rails  out  as  neatly 
as  we  could,  planted  posts  and  put  in  the  rails,  and  cut  down  the 
bank  and  then  left  it ;  in  the  course  of  a  few  days  after,  I  saw  it ; 
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then  the  *two  posts  were  cut  off  at  the  bottom,  the  rails  were  r*-i.-)7 
thrown  over  on  Yeakle's  side,  and  his  own  put  up  as  it  was  *- 
before  we  took  it  down  ;  he  examined  it  and  found  his  rails  were 
nailed  fast  in  the  post ;  he  went  there  again  with  a  few  hands  more, 
and  we  hauled  several  cart  loads  of  stone  off  Yeakle's  lots  to  the 
road,  where  it  was  not  passable ;  we  took  the  rails  out  again,  and 
made  them  so  we  could  take  them  in  and  out,  and  took  out  the 
nails,  and  cut  down  the  bank  a  little  more ;  a  few  days  afterwards 
we  went  there  to  look  if  the  road  had  been  left  as  we  left  it ;  we 
found  that  the  stone  we  had  hauled  had  been  removed  from  there, 
and  piled  against  the  fence  inside  of  Nace's  lot,  at  the  Willow 
Grove  road,  and  that  his  rails  had  been  spiked  fast ;  on  the  west 
side  of  the  twenty  feet  lane  the  land  is  owned  by  Peterman,  Shed- 
inger,  Widow  Cowper,  William  Cowper,  Daniel  Streeper,  John 
Nace,  John  Kittinger,  and  then  comes  Christopher  Yeafcle;  Yeakle's 
land  runs  up  as  far  up  as  No.  8." 

Being  cross-examined : — "  None  of  us  went  to  see  Mr.  Nace 
before  we  took  down  the  fence ;  there  were  no  bars  there  before ; 
Nace  had  bars  at  another  place  more  convenient  for  him ;  the  line 
alone  the  lane  by  Peterman  and  the  others  appears  to  be  straight ; 
Nace's  land  has  been  enclosed  as  it  was  before  we  went,  and  as  it 
now  is,  about-twenty-two  years,  as  long  as  I  can  recollect  before  we 
went  there. 

Being  re-examained : — "  Jacob  Nace  was  present  at  the  sale  of 
the  wood  lots ;  he  was  present  when  the  conditions  of  sale  were 
read ;  he  stated  then  that  he  would  not  allow  any  one  to  pass 
through  his  lot;  he  forbid  any  person  to  pass  through  his  lot." 

The  following  parol  testimony  was  produced  on  the  part  of 
the  defendant  below : 

Henry  Hallman  testified  as  follows  : — "  I  know  the  property  both 
of  Yeakle  and  Nace ;  I  have  been  acquainted  with  it  thirty  or 
forty  years ;  there  never  was  any  cartway  along  the  line  through 
Nace's  lane;  Nace's  land  has  been  enclosed  as  it  now  is,  twenty- 
five  years,  to  my  knowledge ;  I  don't  know  how  much  longer ;  the 
fences  have  been  in  the  same  condition  ever  since  I  have  known 
the  property,  and  there  never  were  any  bars  at  the  corner  at  the 
Willow  Grove  road ;  the  fence  on  the  line  between  lots  10  and  11, 
between  Yeakle  and  Nace,  has  been  there  thirty  years  or  more, 
as  long  as  I  can  remember ;  the  fences  come  up  to  Peterman's  line 

*  /»  •  I 

fence ;  the  fence  around  Nace's  land  at  the  time  of  opening  the 
fence,  were  as  they  were  thirty  years  before ;  I  never  heard  of  any 
dispute  about  them  in  all  that  time; -there  were  no  bars  or  gate 
there ;  I  never  knew  of  any  passing  or  repassing  through  Nace's 
property." 

Jacob  Peterman  testified : — "  I  have  known  the  property  ever 
since  I  was  born  ;  there  never  was  any  lane  opened  there ;  1 
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or  cartway  by,  or  along  through  Nace's  land  ;  his  land 
was  always  enclosed  as  it  was  in  October  1834,  for  forty  years  ; 
the  fence  on  the  line  between  Yeakle  and  Nace,  joins  to  my  fence  ; 
1  don't  recollect  that  any  road  was  used  along  the  line." 

William  Keyser  testified  :  —  "Aaron  Keyser  owned  lot  No.  11, 
about  thirty-five  years  ago,  and  till  his  death  ;  he  devised  it  to  me; 
I  sold  it  to  Mr.  Nace  ;  I  have  known  the  property  ever  since  I  can 
remember  ;  I  can  remember  back  fifty  years  ;  no  road,  lane  or  way 
was  opened  or  used  for  fifty  years  ;  don't  know  for  the  last  four 
years  ;  no  road  was  ever  used  by  the  owner  of  Yeakle  or  Nace's 
lands,  over  the  lands  of  the  others." 

Being  cross-examined  :  —  "  I  was  at  one  time  the  owner  of  the  lot 
now  belonging  to  Nace  ;  I  came  into  the  possession  of  it,  five  or  six 
years  ago  ;  1  never  heard  of  this  lane  till  I  had  a  summons  to 
attend  here  ;  I  consider  I  could  have  had  a  right  to  prevent  Yeakle 
from  passing  through  the  lot;  I  owned  it  only  a  couple  of  months; 
by  brother  owned  it  thirty  years  ;  I  lived  by  it  ;  my  father's  place 
adjoined  that  lot  ;  I  saw  my  brother's  deed,  but  never  read  it  ;  I 
took  no  notice  what  was  in  it." 

Joseph  Peterman  testified  :  —  "  I  have  known  Nace's  lot  as  long 
as  I  can  remember  ;  there  was  never  any  lane  opened  from  Yeakle's 
land  out  to  the  Willow  Grove  road  ;  Nace's  land  was  always  enclosed 
as  it  was  in  September  1834,  and  now  is  ;  the  fences  were  alwajs 
as  they  now  are  ;  there  is  a  line  fence  between  Yeakle  and  Nace  ; 
it  joins  Peterman's  fence,  and  crosses  this  twenty  feet  wide  strip  ; 
there  are  no  bars  or  any  opening  in  this  fence  ;  there  is  another 
fence  through  Yeakle's  land,  that  also  crosses  this  strip  ;  there  are 
no  bars  or  opening  in  this  fence  over  this  lane  or  strip." 

Anthony  Hallman  testified  :  —  "  I  have  known  Nace's  land  before 
Yeakle  attempted  to  take  down  his  fence  ;  upwards  of  twenty-two 
years  ;  and  during  all  that  time  the  fences  were  up  just  as  they  are 
now  ;  there  was  never  any  lane  or  road  opened  along  Nace's  lot  ; 
there  is  a  line  fence  between  Yeakle  and  Nace  ;  this  comes  up  to 
Peterman's  fence;  Christopher  Yeakle's  part  of  this  fence  is  next 
to  Peterman's  land  ;  Nace's  makes  the  other  part  towards  Ottin- 
ger's  ;  no  bars  or  gate  were  left  by  Yeakle  ;  I  have  often  seen 
Yeakle  repairing  his  part  of  the  fence  ;  there  are  other  fences 
below  which  cross  this  strip,  but  there  are  no  gates  or  bars  in  them." 

The  court  (Fox,  President),  charged  the  jury  as  follows  : 

"  The  question  for  decision  is,  whether  Christopher  Yeakle  had 
at  the  time  of  the  act  complained  of,  a  right  to  pass  and  repass 
from  his  own  land,  along  and  over  the  land  of  Nace,  to  the  Willow 
*ikxn    *Grove  road.    He  contends  that  he  has  shown  such  a  right, 
"  J   by  the   evidence  given  in  the  cause,  and  the  defendant 
denies  that  the  evidence  establishes  such  claim. 
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"  It  appears,  that  although  in  the  several  deeds  of  Palmer  and 
wife,  the  twenty  feet  wide  road  is  mentioned  as  having  been  laid 
out,  yet  the  agreement  had  never  been  carried  into  execution, 
and  the  grantees  never  took  possession,  or  in  any  manner  used 
it  as  a  way.  There  has  been  no  fence  enclosing  it,  nor  any  other 
act  done  showing  that  it  was  set  apart  from  the  rest  of  the  land, 
to  be  used  as  a  way.  It  was  necessary  for  the  plaintiff  to  show  by 
some  evidence,  that  he,  or  those  under  whom  he  claims,  after  the 
execution  of  the  agreement  referred  to,  either  used  the  ground  as 
a  road,  or  claimed  the  right  so  to  use  it.  We  do  not  agree  with 
the  plaintiffs  counsel,  that  it  would  have  made  no  difference  in 
this  case,  had  they  proved  that  there  was  a  fence,  indicating  the 
road  or  lane.  We  should  have  considered  that  a  very  different  case 
from  the  present.  The  evidence  that  no  road  was  ever  opened 
or  laid  out,  is  certainly  very  strong.  Keyser,  who  is  an  old 
man,  and  who  probably  would  have  known,  had  the  road  ever 
been  opened  or  used,  says  he  has  known  the  land  for  fifty  years ; 
that  he  never  heard  of  any  road  being  there,  and  that  none  was 
ever  used.  Neither  in  Keyser's  will,  nor  in  Nace's  deed  in  1826, 
is  there  any  mention  of  a  right  of  way.  The  defendant,  and 
those  under  whom  he  claims,  have  had  peaceable  possession  of 
the  land  over  which  the  claim  for  a  road  is  now  set  up,  for  twenty- 
nine  years  before  the  action  brought;  and  under  the  evidence  in 
the  cause,  such  possession  is  a  bar  to  the  plaintiff's  claim.  There 
is  no  dispute  about  the  facts ;  and  it  is  law,  that  a  right  of  way 
or  other  easement  will  be  lost  by  a  non-user  for  twenty-one  years. 
If  you  believe,  therefore,  that  the  defendant,  and  those  under 
whom  he  claims,  had  the  peaceable  and  exclusive  possession  of 
the  land  over  which  the  right  of  way  is  claimed  in  this  case  for 
twenty-one  years,  the  plaintiff  is  not  entitled  to  recover,  and  the 
verdict  must  be  for  the  defendant." 

The  plaintiff's  counsel  excepted  to  this  charge;  and  having 
removed  the  record  to  this  court,  assigned  for  error — 

"That  the  judge  erred,  in  stating  that  a  right  of  way  would 
be  lost  by  non-user,  for  twenty-one  years." 

Mr.  Mulvany  and  Mr.  ffazlehurst,  for  the  plaintiff  in  error, 
cited  Hoy  v.  Sterrett,  2  Watts  231 ;  White  v.  Crawford,  10  Mass. 
183 ;  3  Dane's  Abr.  275  ;  St.  Mary's  Church  v.  Miles,  1  Whart. 
229  ;  Butz  v.  Ihrie,  1  Rawle  218  ;  *  Nitzell  v.  Paschall,  3  Id.  82  ; 
Grubb  v.  Gilbert,  4  Watts  233.  Act  of  26th  March  1783. 

*Mr.  Sterigere,  for  the  defendant  in  error,  cited  White  v. 
Crawford,  10  Mass.  183 ;  Hatch  v.  Dwight,  17  Id.  289 ;  Angel 
on   Adverse  Enjoyments  22,  76,  109;  Kingston  v.  Lesley.  10 
&  R.  383;  Espinasse  on  Evidence  274;  1  Penn.  Blackstone  294; 

2  WHARTON— 9  129 


130  SUPREME  COURT  [Dec.  Term, 

[Yeakle  p.  Nace.] 

2  Penn.   Blackstone  25;  4  Jacob's  Law  Diet.  411  ;  8    Starkie 
1677  ;  1  Campbell  463  ;  Jones  v.  Porter,  3  P.  &  W.  132. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — It  has  to  me  sometimes  appeared  strange,  that 
statutes  of  limitation  should  have  met  with  such  difference  of  con- 
struction, not  only  in  different  countries  or  states,  but  in  the  same 
country  and  court  at  different  periods ;  and  this  difference  has  been 
PO  remarkable,  that  lawyers  and  judges  too  have  at  times  spoken 
of  them  as  entitled  to  no  favor,  and  again  as  most  beneficial  laws  ; 
and  again  other  lawyers  and  judges  have  said,  they  were  to  be 
understood  and  applied  according  to  their  intent  and  meaning, 
without  regard  to  their  supposed  policy  or  impolicy.  This  latter 
has  been  the  course  of  the  Supreme  Court  of  the  United  States, 
and  generally  of  this  court,  though  for  a  time  it  felt  trammelled  by 
pome  English  decisions.  The  difference  of  opinion  has  arisen  from 
taking  such  acts  to  have  been  founded  on  different  reasons.  Per- 
haps no  one  of  the  reasons  for  their  enactment  was  the  sole  one. 
They  can  be  supported  by  many  reasons.  They  seem  to  me  how- 
ever to  have  their  binding  force  from  the  power  of  the  legislature ; 
to  be  imperative  in  all  cases  within  their  letter,  and  inoperative, 
with  a  very  few  exceptions,  on  all  cases  not  within  their  letter. 
One  of  these  exceptions  is,  that  where  the  adverse  possession  would 
bar  a  right  of  the  plaintiff,  if  he  once  had  such  right,  to  the  land 
itself,  it  could  also  bar  a  right  to  an  easement  or  an  appurtenance 
united  to  land — this,  provided  there  has  been  a  possession  and  use 
adverse  to  and  inconsistent  with  such  right,  or  appurtenance,  for 
twenty-one  years,  a  right  of  way  or  of  water ;  and  the  like  may 
remain  dormant  for  a  long  time,  and  not  be  lost,  if  from  the  nature 
of  the  right  and  the  contract  it  is  apparent  that  it  was  not  con- 
templated that  the  owner  of  such  right  should  exercise  it  at  an  early 
period,  and  if  the  other  party  has  done  nothing  inconsistent  with 
the  existence  of  such  right,  as  in  Butz  v.  Ihrie,  1  Rawle  218. 

Where  a  right  has  been  granted,  or  reserved,  on  a  conveyance 
of  land,  and  nothing  to  show  that  it  was  expected  or  intended  that 
the  right  should  be  exercised  immediately,  but  on  the  contrary, 
that  it  was  to  be  at  the  pleasure  of  the  party  owning  such  right,  to 
exercise  it  at  such  future  time  as  might  suit  his  interest  or  conve- 
nience ;  it  will  not  generally  be  lost  by  non  user  for  twenty-one 
years.  Nitzel  v.  Paschall,  3  Rawle  82.  But  if  the  other  party 
does  acts  inconsistent  with  and  in  denial  of  such  right,  it  will  be 
*mn  otnerwise>  M  if  a  *roan  grants  twenty-five  feet  of  front  on 
J  one  of  the  streets  of  this  city,  retaining  the  title  to  the 
adjoining  land,  and  at  the  same  time  grants  a  right  to  an  alley  four 
feet  wide,  between  the  lot  sold  and  that  retained,  expressly  reserv- 
ing the  right  to  build  under  and  over  the  said  alley.  Now  the 
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grantor  is  not  bound  to  build  at  all,  and  though  he  does  not  for  more 
than  twenty-one  years,  his  right  to  build  under  and  over  the  alley 
is  not  gone ;  but  if  his  vendee  of  the  twenty-five  feet  should  cover 
those  four  feet  by  his  building,  the  whole  right  of  the  vendor  to  those 
four  feet  would  begone  by  the  limitation  of  twenty-one  years,  unless 
suit  was  brought,  within  that  time.  In  the  case  before  us,  when  the 
tract  of  Coombe  was  divided  into  eleven  lots  by  his  executor,  it  was 
apparent  that  except  lot  No.  1  at  one  end,  and  No.  11  at  the  other 
end,  no  road  touched  these  intermediate  lots ;  and  a  lane  was  pro- 
posed in  the  terms  of  sale  and  in  the  deeds,  to  be  formed  by  cut- 
ting twenty  feet  from  the  end  of  each  lot ;  and  if  different  persons 
had  purchased,  such  a  lane  would  have  been  immediately  necessary  ; 
but  it  happened  that  he  under  whom  Nace  claimed,  purchased  No. 
11,  with  a  road  alongside  of  it,  and  Yeakle  the  plaintiff  purchased 
the  other  ten  lots,  the  house  being  on  No  1,  and  a  road  past  it ; 
a  lane  through  the  intermediate  lots  became  unnecessary  to  the 
two  purchasers.  If  nothing  more  had  occurred,  I  do  not  say  twenty- 
one  years  would  have  put  an  end  to  either  party's  right  to  a  lane  ; 
but  he  under  whom  Nace  (the  defendant)  claims,  immediately 
enclosed  his  lot,  and  has  had  two  fences  across,  where  this  lane 
would  have  been  for  thirty  years  ;  and  during  all  that  time  has 
been  cultivating  the  land  over  which  the  lane  must  have  passed. 
This  was  either  a  direct  denial  of  the  plaintiff's  right  to  a  lane,  or 
a  possession  adverse  to  his  claim  of  one ;  twenty-one  years  adverse 
possession  would  have  barred  his  right  to  the  land  itself,  though  he 
had  a  deed  for  it ;  and  twenty-one  years  occupation  adverse  to  the 
easement,  and  inconsistent  with  it,  bars  the  right  to  a  way. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Whart.  594  ;  Brightly  108.  ||  19  Smith  348;  8  W.  N. 
C.  491.11 
See  also  post,  427. 
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Caldwell  against  Kemington  and  Another. 

IN  ERROR. 

1.  The  plaintiff  in  the  court  below  declared  in  indebitatus  assumpsit,  with 
the  common  money  counts  ;  and  the  court  afterwards  granted  leave  to  file 
four  new  counts  ;  the  first  upon  alleged  guaranty  by  the  defendant,  of  a 
check  drawn  by  a  third  person  in  his  favor,  and  cashed  by  the  plaintiff,  and 
the  second,  third  and  fourth,  upon  the  defendant's  endorsement  of  the  check  : 
Held,  that  the  amendment  being  previous  to  the  trial,  was  within  the  discretion 
of  the  court  below,  and  not  the  subject  of  a  writ  of  error ;  and  that,  if  it 
were,  the  additional  counts  were  properly  admitted. 

2.  Of  the  evidence  necessary  to  identify  a  paper,  so  as  to  authorize  it  to  be 
submitted  to  a  jury. 
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ON  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
cf  Philadelphia,  the  case  was  as  follows  : — 

Charles  Remington  and  James  Remington,  trading  under  the 
firm  of  C.  &  J.  Remington,  brought  an  action  on  the  case  against 
Andrew  D.  Caldwell,  to  March  Term  1834,  of  that  court.  On 
the  10th  of  July  1834,  they  filed  a  declaration  in  indebitatus 
assumpsit,  containing  the  common  money  counts,  and  on  an  account 
stated  ;  to  which  the  defendant  pleaded  non  assumpsit,  and  pay- 
ment, with  leave,  &c.  On  the  17th  of  January  1835,  the  plain- 
tiffs, by  leave  of  the  court,  filed  four  new  counts,  as  follows  : — 

"  And  the  said  plaintiffs,  by  Charles  Wheeler,  their  attorney, 
further  complain  and  say,  that  at  the  county  aforesaid,  viz.,  on 
the  first  day  of  May  in  the  year  1829,  the  said  defendant,  in 
consideration  that  the  said  plaintiffs  would  cash  the  check  of  one 
Warnet  Meyers,  on  the  Bank  of  the  Northern  Liberties,  payable 
to  the  said  defendant;  by  the  name  or  description  of  Andrew  Cald- 
well, or  order,  for  $150,  dated  Philadelphia,  May  9th  1829,  he, 
the  said  defendant,  would  guaranty  the  payment  of  the  said  check 
to  the  plaintiffs.  And  the  said  plaintiffs  aver,  that  in  pursuance 
of  said  contract,  they  cashed  the  said  check,  by  paying  the  said 
defendant,  viz.,  the  said  sum  of  3150.  And  the  said  plaintiffs  aver 
that  they  duly  presented  the  check,  having  the  order  of  the  said 
defendant  in  their  favor  endorsed  thereon,  at  the  said  bank,  viz., 
on  the  said  9th  day  of  May  aforesaid,  and  demanded  payment 
*13TI  tnereo^  but  received  none.  And  *they  further  aver,  that 
*  they  often  afterwards  demanded  payment  thereof  at  the 
bank  aforesaid,  without  receiving  any. 

And  the  plaintiffs  further  complain  and  say  that,  viz.,  on  the 
9th  day  of  May  1829,  one  Warnet  Myers,  viz.,  at  the  county  afore- 
said, drew  his  check  on  the  Bank  of  the  Northern  Liberties,  in 
favor  of  the  defendant,  by  the  name  or  description  of  Andrew 
Caldwell,  or  order,  for  $150.  And  the  said  defendant,  then  and 
there,  for  the  sum  of  $150,  then  and  there  paid  to  him  by  the 
plaintiffs,  endorsed  the  said  check  to  the  plaintiffs.  And  the  plain- 
tiffs aver  that,  on  the  day  and  year  last  aforesaid,  they  presented 
the  said  check  at  the  said  bank,  and  demanded  payment  thereof, 
but  received  none.  And  the  said  plaintiffs  aver  that  they  imme- 
diately gave  notice  of  the  non-payment  thereof  to  the  said  defend- 
ant ;  by  reason  whereof  the  said  defendant  then  and  there  became 
liable  to  pay  the  said  plaintiffs  the  said  sum  of  $150,  and  being 
so  liable,  he,  the  said  defendant,  in  consideration  thereof,  assumed 
and  promised  the  said  plaintiffs,  to  pay  them  the  said  sum  of  money, 
when  he,  the  said  defendant,  should  be  thereunto  requested. 

And  the  said  plaintiffs  further  complain  and  say  that,  viz.,  on 
the  9th  day  of  May  1829,  one  Warnet  Myers,  viz.,  at  the  county 
aforesaid,  drew  his  check  on  the  Bank  of  the  Northern  Liberties, 
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in  favor  of  the  defendant,  by  the  name  and  description  of  Andrew 
Caldwell,  or  order,  for  $150  ;  and  the  said  defendant,  for  the  sum 
of  $150,  then  and  there  paid  to  him  by  the  plaintiffs,  endorsed 
the  said  check  to  the  said  plaintiffs ;  and  the  plaintiffs  aver  that 
on  the  day  and  year  last  aforesaid,  they  presented  the  said  check 
at  the  said  bank,  and  demanded  payment,  but  received  none. 
And  the  said  plaintiffs  aver  that  they  gave  due  notice  of  the  non- 
payment thereof  to  the  said  defendant,  by  reason  whereof  the  said 
defendant  then  and  there  became  liable  to  pay  the  said  plaintiffs  the 
said  sum  of  $150  ;  and,  being  so  liable,  he,  the  said  defendant,  in 
consideration  thereof,  assumed  and  promised  the  said  plaintiffs  to 
pay  them  the  said  sum  of  money  when  he  should  be  thereunto 
requested. 

And  the  said  plaintiffs  further  complain  and  say  that,  viz.,  on 
the  1st  day  of  May  1829,  one  Warnet  Myers,  viz.,  at  the  county 
aforesaid,  drew  his  check  in  favor  of  the  defendant,  by  the  name 
or  description  of  Andrew  Caldwell,  or  order,  for  $150,  upon  the 
Bank  of  the  Northern  Liberties.  And  the  said  defendant,  for  the 
sum,  viz.,  of  $150,  then  and  there  paid  to  him  by  the  plaintiffs, 
endorsed  the  said  check  to  the  said  plaintiffs  ;  and  in  consideration 
of  the  said  prompt  and  immediate  payment  of  the  said  money,  the 
said  defendant  agreed  to  waiv^e  notice  of  the  refusal  by  the  bank 
to  pay  the  check,  at  maturity,  if  the  bank  should  refuse  to  pay  it, 
and  would  be  himself  responsible  for  the  payment  thereof.  And 
the  said  plaintiffs  aver  that,  at  the  maturity  of  the  said  check,  to 
wit,  on  the  9th  day  of  May  last  aforesaid,  they  presented  the  said 
check  at  the  said  bank,  and  demanded  payment,  but  received  none, 
by  reason  *whereof,  the  said  defendant  then  and  there  pigj 
became  liable  to  pay  the  said  plaintiffs  the  said  sum  of 
$150,  and  being  so  liable,  he,  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
viz.,  at  the  county  aforesaid,  assumed  and  promised  the  said  plain- 
tiffs to  pay  them  the  said  sum  of  money,  when  he  should  be  there- 
unto requested. 

CHARLES  WHEELER. 

On  the  24th  of  January  1835,  the  defendant  obtained  a  rule  to 
show  cause  why  the  above  counts  should  not  be  struck  off ;  which 
rule,  on  the  31st  of  January  1835,  was  discharged. 

The  cause  came  on  for  trial  on  these  pleadings  before  Jones,  J., 
on  the  18th  of  May  1836,  when  the  plaintiff's  counsel  produced 
as  a  witness  one  Richard  Richmond,  who,  being  duly^sworn,  said: 
"  I  was  present  when  Caldwell  presented  this  check"  (being  the 
same  check  then  exhibited  to  him  by  plaintiff's  counsel,  and  after- 
wards given  in  evidence  as  hereinafter  stated)  "  to  Remington  to 
change.  Remington  refused  changing  the  check,  because  he  did 
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not  think  Warnet  Myers  was  good  for  the  money.  Caldwell  <tnM 
Remington  that  he  (Caldwell)  would  be  responsible  for  the  check, 
and  if  he  would  change  it,  he  might  take  out  the  amount  of  a  bill. 
Remington  then  counted  him  down  $75,  and  gave  him  a  check  for 
the  balance,  deducting  the  bill.  I  presented  the  check  at  the  bank 
twice.  Payment  was  refused  at  the  bank.  I  recollect  Caldwell's 
stopping  one  day  at  Remington's  and  telling  him  if  he  would  pre- 
sent the  check  on  a  certain  day,  he  (Caldwell)  thought  it  would  be 
paid.  I  do  not  know  whether  the  check  was  presented  on  the  day 
then  named  by  Caldwell  or  not.  Some  time  afterwards  I  heard  Rem- 
ington say  to  Caldwell,  'You  ought  to  pay  this  check.'  Caldwell 
replied,  '  No,  you  took  the  check  on  your  own  responsibility,  and 
I  think  you  ought  to  lose  it.'  I  think  the  check  was  dated  ahead." 
Being  cross-examined,  he  said :  "  The  check  which  I  have  stated 
Caldwell  passed  to  Remington  was  dated  the  9th  of  May  1830.  It 
was  for  §150.  I  never  saw  Warnet  Myers  write  ;  I  do  not  know 
his  handwriting.  I  never  saw  Andrew  D.  Caldwell  write ;  I  do 
not  know  his  handwriting.  I  put  no  mark  on  the  check  at  the 
time  by  which  I  can  say  this  is  the  same  check  which  Caldwell 
passed  to  Remington.  I  never  presented  any  check  of  W.  Myers's 
at  bank,  except  one  for  $150.  I  do  not  know  that  this  check 
now  shown  to  me  (the  same  exhibited  to  witness  by  plaintiff's 
counsel)  is  the  same  which  I  saw  Caldwell  pass  to  Remington, 
except  that  I  never  presented  but  one  check  of  W.  Myers  s  to 
bank,  except  one  for  $150.  I  do  not  know  that  this  one  is  the 
same.  I  did  not  see  the  check  when  Caldwell  passed  it  to  Rem- 
ington. I  was  a  yard  off."  Whereupon  the  plaintiff's  counsel 
offered  to  give  in  evidence  the  check  which  he  had  exhibited  to  the 
*IO-T  witness,  purporting  to  be  drawn  *by  W.  Myers,  and 
endorsed  by  Andrew  D.  Caldwell,  dated  May  9th  1820, 
for  $150,  to  which  the  defendant's  counsel  objected ;  but  the 
learned  judge  overruled  the  objection,  and  admitted  said  check  to 
be  given  in  evidence,  and  referred  it  to  the  jury  to  decide  upon 
the  evidence  aforesaid,  whether  the  check  so  offered  was  the  check 
to  which  the  transaction  between  the  parties  spoken  of  by  the 
witness  as  aforesaid,  related  ;  and  the  same  was  accordingly  given 
in  evidence. 

The  counsel  for  the  defendants  took  a  bill  of  exceptions  to  the 
opinion  of  the  court  admitting  the  check  in  evidence ;  and  a  ver- 
dict having  been  rendered  for  the  plaintiffs,  removed  the  record  to 
this  court,  and  assigned  the  following  errors : 

1.  That  the  court  below  erred  in  permitting  the  plaintiff  below, 
on  the  17th  January  1835,  to  file  four  new  counts  on  causes  of 
action  entirely  new,  distinct  and  different  from  those  on  which  the 
action  was  originally  brought  and  the  narr.  filed. 

2.  That  the  judge  who  tried  the  cause  erred  in  permitting  the 
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paper  purporting  to  be  a  check,  dated  May  9th  1829,  to  be  given 
in  evidence ;  the  same  not  having  been  identified,  and  no  evidence 
having  been  given  of  the  handwriting  of  the  drawer  or  endorser 
thereof. 

3.  That  the  judge  who  tried  the  cause  erred  in  referring  it  to 
the  jury  to  decide  whether  the  said  check  was  the  check  to  which 
the  transaction  between  the  parties  spoken  of  by  Richard  Richmond 
related  :  there  being  no  evidence  that  it  was  the  same  check  for 
the  jury  to  pass  upon. 

Mr.  Meredith,  for  the  defendant  in  error,  contended, 

1.  That  the  additional  counts  set  forth  a  new  and  substantial 
cause  of  action,  and  could  not  be  admitted  as  an  amendment,  under 
the   act  of  1806  ;  citing  Ebersol  v.  Krag,  5  Binn.  53 ;  Cassell  v. 
Cook,  8   S.  &  R.  287  ;  Newlin  v.  Palmer,  11   Id.  102  ;  Cunning- 
ham v.  Day,  2  Id.  1  ;  Rodrigue  v.  Carver,  15  Id.  81 ;  Wilson  v. 
Wallace,  8  Id.  53  ;  Farmers'  and  Mechanics'  Bank  v.  Israel,  6  Id. 
294  ;  Nutz  v.  Reutter,  1  Watts  229  ;  Coxe  v.  Tilghman,  1  Whart. 
282. 

2.  That  the  check   was   not  admissible ;  not  being  sufficiently 
identified  by  the  testimony  of  the  witness  ;  and  the  handwriting  of 
the  parties  not  having  been   proved.     Upon  this   point  he  cited 
Hays  v.  McClarg,  4  Watts  452 ;  Carter  v.  Connell,  1  Whart.  399  ; 
Wh'itehill  v.   Wilson,    3  P.  &   W.  415  ;  Stauffer  v.   Latshaw,   2 
Watts  167  ;  Syhper  v.  Long,  4  Id.  253. 

*Mr.   Wheeler  for  the  defendant  in  error  f*13fi 

1.  This  was  an   amendment  at  common  law,  and  there-   *• 
fore   entirely  within  the  jurisdiction   and  discretion  of  the  court 
below.     Tryon  v.  Miller,  1  Whart.  17,  18.     But  even  if  it  be  the 
subject  of  a  writ  of  error,  the  decision  is  supported  by  the  authori- 
ties.    3  Morgan's  Vade  Mecum  29  ;  Chitty  on  Bills  467  ;  Crozier 
v.  Armstrong,  3   Johns.    Gas.  5  ;  Smith   v.  Smith,  2  Johns.  Rep. 
235;  Pearce  v.   Crafts,  12  Johns.  90;  D'Utricht  v.  Melchor,  1 
Dall.  428. 

2.  The  evidence  set  forth  on  the  record,  was  sufficient  to  author- 
ize the  admission  of  the  paper  ;   and  non  constat  that  there  was  not 
other  evidence  to  authenticate  it. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — Great  liberality  has  been  manifested  by  the  courts 
of  this  state  in  allowing  amendments  before  trial,  when  it  appears 
that  such  indulgence  may  contribute  to  promote  substantial  justice. 
Formerly,  suitors  were  much  perplexed  by  writs  of  error,  brought 
upon  very  slight  and  trivial  grounds,  as  misspelling,  or  other  mis- 
takes, all  which  might  be  amended  at  common  law  while  all  the 
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proceedings  were  in  paper,  for  they  were  then  considered  as  only 
in  fieri,  and  therefore  subject  to  the  control  of  the  courts.  But 
when  once  the  record  was  made  up,  it  was  formerly  held,  that  by 
the  common  law,  no  amendment  could  be  permitted  unless  within 
the  very  term  in  which  the  judicial  act  so  recorded  was  done;  for 
during  the  term  the  record  is  in  the  breast  of  the  court,  but  after- 
wards it  admitted  no  alteration.  Co.  Lit.  260 ;  2  Burr.  1099. 
But  now  the  courts  are  become  more  liberal,  and  when  justice 
requires  it,  will  allow  of  amendments  at  any  time  while  the  suit  is 
depending,  notwithstanding  the  record  is  made  up,  and  the  term 
past;  for  they  at  present  consider  the  proceedings  as  in  fieri,  till 
judgment  is  given,  and  therefore  that  until  then,  they  have  power 
to  permit  amendments  by  the  common  law  ;  but  when  judgment  is 
once  given  and  enrolled,  no  amendment  is  permitted  in  any  subse- 
quent term.  3  Bl.  Com.  406.  The  amendment  which  was  per- 
mitted by  the  court  in  this  case,  was  allowable  at  the  common  law, 
and  did  not  fall  necessarily  under  the  act  of  1806  ;  the  effect  of 
which  is  to  allow  amendments  after  swearing  the  jury,  as  fully  as 
they  could  do  at  common  law  before  that  period.  Under  the  act 
of  1800,  it  has  been  repeatedly  held,  that  the  amendments  pre- 
scribed are  mandatory,  and  not  discretionary  ;  and  for  that  reason 
they  have  been  recognised  (where  amendments  have  been  allowed 
or  refused)  as  subjects  of  error  in  many  cases.  But  when  the 
amendment  is  at  common  law,  it  rests  in  the  sound  discretion  of 
the  court,  who  may  impose  on  the  party  asking  the  amendments, 
proper  and  equitable  terms  and  conditions,  according  to  the  par- 
ticular circumstances.  Burk  v.  Huber,  2  Watts  306. 
.,  jqy-i  *But  aside  of  this  objection,  the  amendment  was  properly 
J  allowed  ;  the  plaintiff  had  filed  the  common  money  counts, 
and  leave  was  given  to  file  a  special  count,  obviously  referring  to 
the  same  transaction.  The  case  of  Cunningham  v.  Day,  2  S.  &  R. 
1,  is  in  point.  In  Cunningham  v.  Day,  the  declaration  was  in 
indebitatus  assumpsit,  for  money  had  and  received.  On  the  trial, 
it  appeared  that  the  plaintiff  gave  the  defendant  a  mare  and 
twenty-five  dollars  in  exchange  for  a  horse ;  the  defendant  sold 
the  mare  for  a  tract  of  unseated  land  and  twenty-five  dollars.  It 
afterwards  turned  out  that  the  mare  was  stolen,  and  was  purchased 
by  the  defendant  without  knowledge  thereof,  and  the  plaintiff  was 
obliged  to  deliver  her  up  to  the  owner.  It  having  been  decided  by 
the  court,  that  on  the  money  count,  the  plaintiff  could  only  receive 
$oO,  without  interest,  which  the  defendant  had  received  from  the 
plaintiff,  the  court  permitted  the  plaintiff  to  amend  his  declaration 
by  adding  a  new  count,  founded  on  the  special  contract  of  the  par- 
ties. The  amendment  was  allowed  on  this  principle,  that  while  it 
was  never  intended  to  permit  the  plaintiff  to  change  the  cause  of 
action,  yet  an  amendment  short  of  this,  was  within  the  letter  and 
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spirit  of  the  act,  whether  in  matter  of  form  or  matter  of  substance, 
affecting  the  merits  of  the  case.  In  actions  ex  contractu,  so  long 
as  the  plaintiff  adheres  to  the  original  instrument  or  contract,  on 
which  the  declaration  was  founded,  an  amendment  making  an 
alteration  in  the  ground  of  recovery,  on  that  instrument  or  con- 
tract, or  of  the  mode  in  which  the  defendant  has  violated  it,  is 
admissible.  Coxe  v.  Tilghman,  1  Whart.  282. 

There  is  nothing  in  the  second  and  third  errors :  for  such  proof 
was  made  of  the  identity  of  the  check,  as  to  justify  the  court  in 
permitting  it  to  be  read,  and  if  read,  in  leaving  it  to  the  jury  to 
decide,  whether  it  was  the  check  to  which  the  witness  referred. 
The  witness  was  present,  when  a  check  for  $150,  drawn  by 
Warnet  Myers,  was  presented  by  Caldwell,  the  defendant,  to 
Remington,  the  plaintiff,  to  change.  He  heard  Caldwell  say, 
that  he  would  be  responsible  for  the  bill,  upon  Remington's  refus- 
ing to  change  it,  and  that  he  might  take  the  amount  of  his  bill 
out  of  it.  Remington,  in  the  presence  of  the  witness,  paid  $75, 
and  gave  him  a  check  for  the  balance,  after  deducting  his  bill. 
Caldwell  afterwards  stopped  at  Remington's,  and  told  him  if 
he  would  present  the  check  on  a  certain  day,  he  would  be  paid. 
He  afterwards  heard  Remington  say  to  Caldwell,  "  you  ought  to 
pay  the  check,"  to  which  Caldwell  answered,  "  no,  you  had  the 
check  on  your  own  responsibility,  and  I  think  you  ought  to  lose 
it."  This  was  the  testimony  in  chief,  in  relation  to  the  check, 
which  was  produced  and  shown  to  the  witness.  On  the  cross- 
examination,  the  testimony  on  the  question  of  identity,  was 
undoubtedly  weakened,  but  was  not  so  entirely  overthrown  as  to 
make  it  the  duty  of  the  court  to  withdraw  it  from  the  considera- 
tion of  the  jury.  There  may  have  been,  it  is  true,  another  check 
of  a  different  *date,  for  the  same  amount,  drawn  by  Myers  r*i-->o 
in  favor  of  Caldwell ;  and  if  this  had  been  shown,  it  ' 
would  have  altered  materially  the  aspect  of  the  case.  The  wit- 
ness mistook  the  date  of  the  note,  but  this  was  a  circumstance 
merely,  for  there  is  no  subject  of  inquiry  in  which  persons  are 
so  apt  to  be  mistaken.  It  was  immaterial  that  the  witness  had 
never  seen  either  Caldwell  or  Myers  write,  if  there  was  other 
proof  of  identity ;  and  it  was  by  no  means  conclusive  against 
its  identity  (after  what  was  proved  in  the  examination  in  chief), 
that  the  witness  was  unwilling  to  swear  that  he  did  not  know  this 
to  be  the  same  check,  except  that  he  never  presented  but  one  check 
of  W.  Myers  at  bank  for  $150.  It  may  be  proper  to  add,  that 
there  was  no  proof  of  any  other  pecuniary  transaction  of  the  same 
kind  between  the  parties*  and  the  probability  is,  that  nothing  of 
the  kind  ever  took  place  between  them.  In  such  a  case,  it  is  not 
requisite  that  conclusive  or  even  very  strong  proof  should  be  given. 

Slight  proof  may,  under  the  circumstances,  be  all  that  a  court  and 
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jury  may  require  of  the  fact  of  identity.  The  evidence  is  referred 
to  the  jury  to  decide,  and  the  party  has  this  security,  and  in  most 
cases  it  is  an  ample  protection,  that  any  mistake  of  theirs  may  be 
corrected  on  motion  for  a  new  trial.  This  course  was  pursued  by 
the  court,  and  the  jury  have  decided  not  only  that  there  was 
some  evidence,  but  that  it  was  sufficient  to  convince  them,  that 
the  check  was  the  same,  for  the  recovery  of  which  suit  was  brought. 

Judgment  affirmed. 

Cited  by  Counsel,  4  W.  &  S.  552  ;  8  Harris  14. 
Cited  by  the  Court,  7  Barr  435 ;  4  Harris  162. 
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Kauffman  against  Kauffrnan  and  Others. 

IN  ERROR. 

1.  On  a  motion  in  arrest  of  judgment,  there  cannot  be  a  judgment  entered 
for  the  defendant. 

2.  The  declaration  in  an  action  on  the  case,  brought  by  a  widow  against 
the  executors  of  the  will  of  her  deceased  husband,  A.,  a  devisee  under  the 
will,  and  B.,  a  purchaser  from  the  devisee,  set  forth  that  the  testator  devised 
to  A.  a  certain  tract  of  land,  on  condition  that  he  should  deliver  to  the  plain- 
tiff, during  her  life,  six  bushels  of  rye,  two  bushels  of  wheat,  &c.  ;  that  cer- 
tain disputes  having  arisen  between  the  heirs,  &c.,  the  same  were  referred  to 
certain  persons,  who  made  an  award,  directing  certain  payments  to  be  made 
by  A.  and  certain  articles  to  be  annually  delivered  by  A.  to  the  plaintiff: 
The  declaration  then  averred,  that  A.  had  conveyed  twenty-four  acres,  a  part 
of  the  land,  to  B.,  on  the  consideration  of   his  paying  and  performing  the 
money  and  services  owing  and  to  be  performed  by  A.  out  of  the  said  tract :  The 
jury  found,  that  when  B.  purchased  the  twenty-four  acres,  he  agreed  to  take 
the  same,  subject  to  the  money,  articles  and  services  mentioned  in  the  will 
and  award,  and  that  in  the  deed  to  him  by  A.,  the  articles  enumerated  in 
the  award  were  omitted,  by  the  mistake  of  the  scrivener :  Held,  that  the  plain- 
tiff was  entitled  to  recover  in  this  action  ;  judgment  to  be  entered,  so  as  to 
bind  the  twenty-four  acres  of  land  only. 

Tins  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  the 
county  of  Northampton. 

In  the  court  below,  Elizabeth  Kauffman  brought  an  action  on 
the  case  against  "  John  Kauffman  and  John  Kauffman  the  younger, 
executors  of  the  last  will  of  Jacob  Kauffman,  the  deceased  ;  Jacob 
Kauffman,  devisee  of  the  said  deceased,  and  Samuel  Jacoby,  tenant 
of  the  lands  and  tenements  whereof  the  said  deceased  died  seised 
and  which  he  devised  to  Jacob  Kauffman."  The  process  was 
returned  "  nihil,"  as  to  Jacob  Kauffman  the  devisee. 

The  declaration,  which  was  in  assumpsit,  set  forth  that  u  Whereas 

the  said  Jacob  Kauffman,  now  deceased,  to  wit :  on  the  5th  day  of 

April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

fifteen,  at  the  county  aforesaid,  made  his  last  will  and  testament  in 
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writing,  and  executed  the  same  in  due  form  of  law,  and  did,  thereby, 
amongst  other  things,  give  and  devise  to  his  wife  Elizabeth,  a 
certain  tract  of  thirty-six  acres,  situated  in  Lower  Saucon  town- 
ship, with  a  dwelling-house  and  stable,  and  certain  other  improve- 
ments to  be  erected  thereon  by  hia  executors,  to  be  occupied 
*and  enjoyed  by  her  during  her  natural  life,  and  directed  I-^I.A 
his  executors  to  place  at  interest  the  sum  of  200£.,  and  pay  ' 
the  interest  thence  arising,  to  his  said  wife,  in  half-yearly  pay- 
ments, the  first  to  be  made  in  six  months  after  his,  the  testator's 
decease ;  and  he  thereby  also  devised  to  his  son,  John  Kauffman,  a 
certain  tract  of  seventy-eight  acres  of  land,  situated  in  Lower  Sau- 
con township  aforesaid  ;  and  directed  among  other  things,  that  he 
should  deliver  thereout,  unto  the  said  Elizabeth,  annually,  during 
her  natural  life,  six  bushels  of  rye,  two  bushels  of  wheat,  three 
bushels  of  buckwheat,  and  four  bushels  of  Indian  corn,  all  in  good 
and  merchantable  grain,  and  fifty  pounds  of  good  fat  pork.  And 
he  also  devised  to  his  son,  Jacob  Kauffman,  the  plantation  on  which 
the  testator  then  lived,  containing  one  hundred  and  six  acres, 
under,  among  other,  the  following  conditions :  that  he  the  said 
Jacob  should  deliver  unto  the  said  Elizabeth,  annually,  during  her 
natural  life,  six  bushels  of  rye,  two  bushels  of  wheat,  three  bushels 
of  buckwheat,  and  four  bushels  of  Indian  corn,  all  in  good  mer- 
chantable grain,  and  fifty  pounds  of  good  fat  pork. 

And  whereas  afterwards,  and  after  the  death  of  the  said  Jacob 
Kauffman,  and  before  the  probate  of  the  said  last  will  and  testa- 
ment ;  to  wit :  on  the  second  day  of  May,  in  the  year  last  aforesaid, 
certain  disputes  having  arisen  among  the  heirs  and  devisees  of  the 
said  Jacob  Kauffman,  deceased,  the  same  were  by  the  consent  and 
agreement  of  the  said  John  Kauffman,  one  of  the  executors,  named 
in  the  said  last  will  and  testament,  and  the  guardian  of  the  minor 
children  of  the  said  Jacob  Kauffman,  deceased,  of  the  said  John 
Kauffman,  the  younger,  the  other  executor,  and  one  of  the  devisees 
therein  named,  of  Christian  Gernet  intermarried  with  Elizabeth, 
one  of  the  daughters  of  the  said  Jacob  Kauffman,  deceased,  and  of 
Jacob  Kauffman;  being  all  the  persons  interested  in  the  said 
estate,  submitted  to  Matthias  Riegel  by  the  name  of  Matthew 
Riegel,  Christian  Roth  and  Philip  Bahl,  who  were  to  view  the 
premises  and  make  report  to  the  said  parties  of  their  opinion  on 
the  aforesaid  premises.  And  the  said  Matthias  Riegel,  Christian 
Roth  and  Philip  Bahl,  did  thereupon  afterwards,  to  wit :  on  the 
fifth  day  of  May,  in  the  year  last  aforesaid,  at  the  county  aforesaid, 
make  their  report  in  writing,  and  publish  their  award  by  and 
between  the  said  parties  amongst  other  things  in  manner  following, 
that  is  to  say — First,  we  do  report  and  award,  that  John  Kauff- 
man and  Jacob  Kauffman,  the  devisees  in  the  said  last  will  and  testa- 
ment mentioned,  shall  at  their  joint  costs  and  charges,  purchase, 
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procure  and  deliver,  unto  their  mother,  the  widow,  to  her  only 
absolute  use  and  disposal,  one  good  milch  cow,  one  complete  bed 
and  bedstead,  with  all  appurtenances,  one  iron  ten-plated  stove 
complete,  and  sufficient  pipe,  one  table,  two  chairs,  one  iron  pot, 
one  frying  pan,  and  other  kitchen  furniture  as  she  may  be  in  need 
of.  And  in  case  the  said  Elizabeth,  their  mother,  should  be  taken 
*1411  sick,  or  otherwise  become  helpless  during  her  widowhood,  *the 
-  said  John  Kauffman  and  Jacob  Kauffman,  shall  at  their 
joint  costs  and  charges  find  and  provide  a  sufficient  nurse  for  her. 
Further  the  said  John  Kauffman  and  Jacob  Kauffman,  shall  at 
their  own  joint  costs  and  charges,  dig  and  wall  up  a  well  with  a 
pump  fixed  therein,  if  the  depth  of  the  well  will  admit  thereof,  on 
the  lot  of  land  devised  to  the  said  Elizabeth,  by  the  said  Jacob 
Kauffman,  during  her  lifetime,  as  near  the  house  to  be  erected 
thereon  as  can  conveniently  be  done.  And  further  the  said  John 
Kauffman  and  Jacob  Kauffman,  shall  jointly,  yearly  and  every 
year,  during  the  widowhood  of  the  said  Elizabeth,  their  mother, 
cut  and  haul  to  her  house  from  off  the  premises  devised  to  her,  six 
cords  of  firewood  ;  shall  further  deliver  to  her  annually,  one  barrel 
of  cider,  provided  any  apples  grow  on  the  premises  devised  to  them, 
and  shall  allow  unto  her  so  many  apples  as  she  may  want.  And 
each  of  them,  the  said  John  Kauffman  and  Jacob  Kauffman,  shall 
annually  deliver  unto  the  said  Elizabeth,  their  mother,  three  bushels 
of  good  rye,  two  bushels  of  wheat,  three  bushels  of  buckwheat, 
and  four  bushels  of  Indian  corn,  over  and  above  the  quantity 
saddled  by  the  last  will  and  testament  of  the  said  Jacob  Kauffman, 
on  the  estate  devised  to  them  by  the  said  testator.  And  each  of 
them,  the  said  John  Kauffman  and  Jacob  Kauffman,  shall  annually, 
in  half-yearly  payments,  pay  unto  the  said  Elizabeth,  their  mother, 
over  and  above  the  twelve  pounds  saddled  on  the  estates  devised  to 
them  respectively,  the  sum  of  six  pounds,  that  is,  John  Kauffman 
six  months  after  the  decease  of  the  said  Jacob  Kauffman,  the  sum 
of  three  pounds,  and  at  the  end  of  one  year  after  the  decease  of  Jacob 
Kauffraan,  the  sum  of  three  pounds  money  aforesaid.  And  Jacob 
Kauffman,  six  months  after  the  decease  of  the  said  Jacob  Kauffman, 
the  sum  of  three  pounds,  and  at  the  end  of  one  year  after  the  decease 
of  Jacob  Kauffman,  deceased,  the  sum  of  three  pounds  money  afore- 
said. And  further,  each  of  them  shall  annually  deliver  into  the 
stable,  on  the  premises  devised  to  her,  one  ton  of  well-cured  hay, — > 
Which  said  award  was  afterwards,  to  wit :  on  the  same  day  and  year 
aforesaid,  at  the  county  aforesaid,  made  known  to  and  read  to  the  par- 
ties thereto  aforesaid,  and  assented  and  agreed  to  by  them  respectively. 
And  thereupon  afterwards,  to  wit :  on  the  ninth  day  of  May, 
in  the  year  of  our  Lord  last  aforesaid,  at  the  county  aforesaid, 
the  said  last  will  and  testament  of  the  said  Jacob  Kauffman, 
deceased,  was  duly  proved  before  the  register  for  the  probate  of 
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wills,  &c.,  in  and  for  the  county  of  Northampton,  and  letters 
testamentary  thereon  issued  to  the  said  John  Kaufftnan,  and  John 
Kauffman,  Jr.,  the  executor  therein  named,  who  took  upon  them- 
selves the  burthen  of  the  execution  thereof.  And  the  said  sub- 
mission and  award,  and  the  assent  of  the  parties  thereto  having 
been  duly  acknowledged  according  to  law  before  Joseph  Horsfield. 
Esquire,  one  of  the  justices  of  the  peace  in  and  for  the  county 
of  Northampton,  aforesaid,  was  thereupon  ;  to  wit :  on  the  said 
ninth  day  of  May,  in  the  year  last  aforesaid,  *at  the  county  r^i  i.? 
aforesaid,  recorded  in  the  office  for  recording  of  deeds,  in  I 
and  for  the  said  county  of  Northampton,  in  deed  book  A,  volume 
4,  page  303,  &c.,  as  in  and  by  the  said  record  relation  being  there- 
unto had  will  more  fully  and  at  large  appear. 

And  whereas  afterwards,  to  wit :  on  the  twenty-ninth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-nine,  the  said  Jacob  Kauffman  sold  and  conveyed 
ninety-one  acres,  parcel  of  the  said  premises  so  as  aforesaid 
devised  to  him  by  the  said  last  will  and  testament  of  the  said  Jacob 
Kauffman,  deceased,  unto  one  Charles  Kramer,  and  to  his  heirs 
and  assigns  ;  and  it  was  thereupon  understood  and  agreed  by  and 
between  the  said  parties,  and  the  said  Charles  Kramer  then 
and  there  undertook  and  agreed,  and  then  and  there  faithfully 
promised  the  said  Elizabeth,  that  the  said  premises  so  then  and 
there  conveyed  to  him  should  be  liable  for  as  well  the  said  sum 
of  money,  duties  and  services  charged  upon  and  made  payable, 
and  to  be  rendered  and  performed  out  of  the  whole  of  the  said 
premises  so  as  aforesaid  devised  to  the  said  Elizabeth,  as  well 
by  the  said  last  will  and  testament  as  by  the  said  award;  and 
that  he  the  said  Charles,  his  heirs  and  assigns,  holding  and 
occupying  the  said  premises,  would  well  and  truly  render,  pay 
and  perform  the  same,  in  the  same  manner  that  he  the  said  Jacob 
Kauffman,  whilst  owner  of  the  whole  of  the  said  premises  was 
liable  to  pay  and  perform,  and  had  paid  and  performed  the  same. 

And  whereas  afterwards,  to  wit :  on  the  fourth  day  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-nine,  at  the  county  aforesaid,  the  said  Charles  Kramer 
and  Julian  his  wife,  by  their  indenture  did  for  the  consideration 
therein  mentioned,  and  for  the  further  consideration  of  the  pay- 
ing and  performing  by  the  said  Samuel  Jacoby,  of  the  said  several 
sums  of  money,  services  and  duties,  so  as  aforesaid  due,  owing 
and  to  be  performed  and  paid  by  the  said  Jacob  Kauffman,  out 
of  the  whole  of  the  said  premises  ;  and  by  the  agreement  of  the 
said  Charles  as  aforesaid,  by  the  said  Charles,  his  heirs  and 
assigns,  out  of  the  said  tract  of  ninety-one  acres  so  as  aforesaid 
conveyed  to  the  said  Charles;  did  grant  and  convey  to  the  said 
Samuel  Jacoby,  his  heirs  and  assigns,  a  certain  tract  of  twenty- 
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four  acres  and  forty-eight  perches,  parcel  of  the  said  tract  so 
as  aforesaid  devised  to  the  said  Jacob  Kauffman,  as  aforesaid. 
In  consideration  whereof  the  said  Samuel  Jacoby  undertook,  and 
then  and  there  faithfully  promised  the  said  Elizabeth  Kauffman,  to 
pay  and  deliver  and  to  perform  and  render  to  her  the  said  Eliza- 
beth, all  and  singular  the  sums  of  money,  articles,  things,  services 
and  duties,  which  were  to  be  paid,  done  and  performed,  out  of  the 
whole  of  the  said  premises,  so  as  aforesaid  devised  to  the  said  Jacob 
Kauffman  to  the  said  Elizabeth,  as  well  by  and  according  to  the 
terms  of  the  said  last  will  and  testament  as  by  the  said  award. 
And  that  he  the  said  Samuel  Jacoby,  his  heirs  and  assigns,  holding 
*l  4o-|  *and  occupying  the  said  premises,  would  well  and  truly  pay 
^  and  perform  the  same  in  the  same  manner  that  he  the  said 
Jacob  Kauffman  whilst  owner  of  the  whole  of  the  said  premises 
was  liable  to  pay  and  perform,  and  had  paid  and  performed 'the  same. 

And  the  said  Elizabeth  further  in  fact  says,  that  the  said  Jacob 
Kauffman,  the  devisee,  during  all  the  time  in  which  he  held  the 
said  premises,  to  wit,  from  the  decease  of  the  said  testator  until  the 
twenty-seventh  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-nine,  when  he,  so  as  aforesaid, 
sold  and  conveyed  to  the  aforesaid  Charles  Kramer,  did  yearly  and 
every  year,  pay  to  the  said  Elizabeth,  in  half-yearly  payments,  the 
sum  of  sixteen  dollars,  the  interest  of  a  moiety  of  the  said  sum  of 
two  hundred  pounds  by  the  said  last  will  and  testament  set  apart 
for  the  use  of  the  said  Elizabeth,  and  did  also  deliver  to  her,  the 
said  Elizabeth,  annually,  during  all  the  time  last  aforesaid,  six 
bushels  of  rye,  two  bushels  of  wheat,  three  bushels  of  buckwheat, 
four  bushels  of  Indian  corn,  in  good  and  merchantable  grain,  and 
fifty  pounds  of  fat  pork,  pursuant  to  the  directions  of  the  said  last 
will  and  testament ;  and  did  also,  during  all  the  time  last  aforesaid, 
deliver  to  her,  the  said  Elizabeth,  three  cords  of  firewood,  half  a 
barrel  of  cider,  and  allowed  to  her,  the  said  Elizabeth,  as  many 
apples  as  she  wanted;  and  did  deliver  to  her,  the  said  Elizabeth, 
yearly  and  every  year,  three  bushels  of  good  rye,  two  bushels  of 
wheat,  three  bushels  of  buckwheat,  and  four  bushels  of  Indian  corn, 
over  and  above  the  quantity  settled  by  the  said  last  will  and  testa- 
ment on  the  estate  devised  to  him  by  the  said  testator,  and  did  also 
pay  annually  in  half-yearly  payments  to  the  said  Elizabeth,  the 
further  sum  of  three  pounds,  over  and  above  the  said  sum  of  six 
pounds  settled  on  the  said  estate  so  devised  to  him,  the  said  Jacob, 
by  the  said  last  will  and  testament ;  and  did, also  annually  deliver  to 
her,  the  said  Elizabeth,  at  the  stable,  on  the  premises  so  devised 
to  her,  the  said  Elizabeth,  one  ton  of  well  cured  hay,  pursuant  to 
the  directions  of  the  hereinbefore  recited  award. 

Nevertheless,  neither  the  said  John  Kauffman  and  John  Kauff- 
man, the  younger,  the  executors,  nor  the  said  Jacob  Kauffman, 
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the  devisee,  nor  the  said  Samuel  Jacoby,  the  tenant,  as  aforesaid, 
nor  hath  any  or  either  of  them,  or  any  other  person,  from  the  said 
27th  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-nine,  until  the  day  of  the  bringing  of  this  suit, 
paid,  rendered  or  delivered  unto  the  said  Elizabeth,  the  said  sums 
of  money  or  any  of  them,  or  the  said  articles,  things,  duties  and 
services,  or  any  of  them  so  directed  to  be  paid,  done,  rendered, 
performed  and  delivered  out  of  the  said  premises,  so,  as  aforesaid, 
devised  to  the  said  Jacob  Kauffman,  as  well  by  the  said  last  will 
and  testament  as  by  the  said  award,  although  thereto  repeatedly 
requested.  But  they,  the  said  John  Kauffman  and  John  Kauff- 
man, the  younger,  the  executors,  the  said  Jacob  Kauffman,  the 
devisee,  and  the  said  Samuel  *  Jacoby,  the  tenant,  have  r**iA± 
heretofore  and  during  all  the  time  last  aforesaid,  refused 
to  pay,  deliver  and  perform  the  same,  and  still  do  refuse  to  the 
damage  of  the  said  Elizabeth,  one  thousand  dollars  ;  and  therefore 
she  brings  suit,  &c. 

The  defendants  pleaded  non  assumpserunt ;  and  issue  being 
joined,  the  cause  came  on  for  trial  before  Judge  Mallery  on  the 
27th  of  January  1836,  when  the  plaintiff  gave  in  evidence  the  will 
of  John  Kauffman,  deceased,  the  articles  of  agreement  and  award, 
and  the  deeds  of  conveyance  and  award  mentioned  in  the  declara- 
tion ;  and  also  gave  parol  evidence  as  to  what  took  place  at  the 
time  of  the  sales  and  execution  of  the  deeds.  The  defendants  also 
gave  parol  evidence  in  relation  to  the  same  matter.  The  judge 
charged  the  jury  that  the  plaintiff  could  not  recover  unless  it  had 
been  expressly  agreed  that  the  defendant,  Jacoby,  took  the  prem- 
ises subject  to  the  matters  specified  in  the  award  ;  and  unless  the 
reservation  was  omitted  to  be  inserted  in  the  deed  of  conveyance 
by  the  mistake  of  the  scrivener. 

The  jury  found  "  that  at  the  time  when  Samuel  Jacoby  pur- 
chased the  24  acres  48  perches  of  land  mentioned  in  the  declara- 
tion, he  agreed  to  take  the  same  subject  to  the  sums  of  money, 
articles  and  services,  enumerated  as  well  in  the  last  will  and  testa- 
ment of  Jacob  Kauffman,  deceased,  as  in  the  award  of  the  arbitra- 
tors, mentioned  in  the  plaintiffs  declaration,  to  be  paid,  rendered, 
done  and  performed,  by  Jacob  Kauffman,  the  devisee  therein 
named  ;  and  that  in  the  deed  executed  by  Charles  Kramer  and 
wife  to  Samuel  Jacoby,  the  articles  enumerated  in  the  said  award, 
were  omitted  to  be  enumerated  and  reserved  by  the  mistake  of  the 
scrivener.  If,  under  these  facts,  the  court  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover,  then  the  jury  find  for  the  plain- 
tiff, $142.28,  to  be  levied  of  the  said  tract  of  24  acres  and  -I 
perches  of  land  so  conveyed  to  him,  the  said  Samuel  Jacoby,  as 
mentioned  in  the  plaintiffs  declaration,  together  with  costs  of  suit." 

The  defendant's  counsel  moved  for  a  new  trial,  and  in  arrest  of 
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judgment,  and  filed  several  reasons.  After  argument,  the  court, 
on  the  22d  of  August  1836,  discharged  the  motion  for  a  new  trial, 
and  ordered  judgment  to  be  entered  for  the  defendants.  Judge 
Banks  (who  succeeded  Judge  Mallery,  as  President  of  the  Courts 
of  Common  Pleas  of  that  district),  delivered  the  judgment  of  the 
court  as  follows  : — 

"  It  would  appear  from  the  declaration  that  the  suit  was  brought 
to  recover  the  money  and  articles  to  which  the  plaintiff  was  entitled 
by  the  will,  as  well  as  the  money  and  services  and  articles  she  was 
entitled  to  from  Jacob  under  the  award.  It  is  now  stated  that  the 
recovery  was  had  only  for  the  money  and  articles  the  plaintiff  was 
entitled  to  under  the  award.  The  calculation  which  was  sent 
*14V1  *ou*  w'*^  tne  JUI7»  nas  been  shown  us,  from  which  it  would 
-*  appear  that  this  was  so. 

"  Many  reasons  have  been  urged  for  a  new  trial,  and  as  many 
in  arrest  of  judgment.  We  will  not  notice  them  all,  as  the  indi- 
vidual who  delivers  this  opinion  was  not  on  the  bench  when  the 
trial  was  had.  His  opinion  will  be  formed  chiefly  from  an  exami- 
nation of  the  record.  The  suit  is  brought  against  all  the  defend- 
ants, as  if  this  claim  was  a  charge  on  the  land  mentioned  in  the 
declaration. 

"  The  claim  now  made  does  not  arise  out  of  the  will  of  the  tes- 
tator, but  out  of  the  award.  By  the  terms  of  the  award,  the 
money,  services,  &c.,  are  not  made  a  charge  upon  the  land  ;  neither 
are  they  made  a  charge  by  the  terms  of  their  agreement  to  abide 
by  the  award  ;  nor  is  it  laid  in  the  declaration  that  they  were  a 
charge  upon  the  land,  by  virtue  of  the  award  or  of  the  agreement, 
nor  is  it  found  to  be  the  fact  by  the  verdict. 

"  By  the  award,  John  and  Jacob  are  to  procure  and  deliver  the 
articles,  &c.,  at  their  joint  costs  and  charges  in  part,  and  each  to 
perform  certain  things,  and  deliver  certain  articles  individually, 
and  each  to  pay  a  certain  sum  of  money.  There  is  nothing  in 
this  award,  that  would  make  these  things  a  charge  upon  the  land. 

"  There  is  in  the  agreement  a  stipulation  that  the  parties  fully 
agree  to  the  award,  and  it  then  proceeds,  '  we  do  hereby  covenant, 
grant  and  agree  for  ourselves,  our  heirs,  executors,  and  adminis- 
trators, that  we  will  abide  by  the  same,  and  faithfully  fulfil  the 
same  in  all  and  every  its  various  parts,  to  the  full  intent  and  mean- 
ing thereof.' 

"  This  agreement  does  not  make  the  matters  mentioned  in  the 
award,  a  charge  upon  the  land ;  nor  is  it  very  easy  to  see  how  the 
executors  can  be  made  parties  to  this  suit.  It  does  not  arise  out 
of  the  will.  The  claim  is  not  founded  on  the  will.  This  agreement 
is  individually  for  themselves  and  their  executors,  &c.,  and  heirs. 
Each  one  binds  himself;  and  the  executors  do  not  bind  the  estate 
of  their  testator  for  the  performance  of  this  award,  nor  do  we  know 
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that  they  could  do  so.  The  claim  may  afterwards  have  been  made 
a  charge  on  the  land  by  Jacob  Kauffman,  Kramer  and  Jacoby,  but 
that  would  not  entitle  the  plaintiff  to  judgment  in  this  case.  If 
that  were  so,  the  executors  would  not  be  in  any  way  chargeable, 
nor  would  the  estate  of  their  testator  be  in  any  manner  subject  to 
the  payment  of  the  sum  now  claimed.  Nor  is  the  estate  of  old 
Jacob  Kauffman  at  all  liable  to  the  payment  of  the  money,  or  for 
the  performance  of  the  matters  contained  in  this  award.  This 
claim  so  far  as  regards  the  executors  of  Jacob  Kauffman,  deceased, 
is  not  a  charge  upon  the  land  either  by  the  will  of  their  testator, 
by  law  or  by  agreement.  How  then  can  judgment  be  entered  in 
this  case  for  the  plaintiff. 

"  The  case  of  Pidcock  v.  Bye,  is  cited  as  an  authority ;  but  that 
case  is  unlike  this.  There  the  sum  claimed  was  a  charge  upon  the 
land  *by  express  act  of  assembly,  and  the  defendant  had  r#-iAt> 
agreed  to  pay  it.  It  is  also  urged  upon  us,  that  by  this  *• 
case  it  is  decided  that  if  a  plaintiff  has  a  cause  of  action,  he  may 
recover  it  in  any  form  of  suit.  We  do  not  think  that  any  such 
principle  is  established  by  that  case.  In  actions  of  this  kind,  the 
plaintiff  must  have  a  good  cause  of  action  against  the  persons  sued, 
or  he  cannot  get  judgment  against  them.  There  must  be  legal 
parties  to  the  suit ;  and  unless  the  action  lies  against  all  the 
defendants,  the  plaintiff  cannot  recover.  It  was  not  necessary  to 
join  the  executors  in  this  case.  The  cause  was  not  to  be  reached 
through  them,  nor  could  it  be  reached  through  them  for  this  claim. 
We  think  that  the  action  cannot  be  maintained  in  its  present 
form,  and  that  on  the  facts  found  by  the  jury,  the  plaintiff  is  not 
entitled  to  judgment. 

"  The  court  therefore  enter  judgment  for  the  defendants." 
The  plaintiff  sued  out  this  writ  of  error,  and  assigned  the  follow- 
ing errors  : 

1.  That  on  motion  in  arrest  of  judgment,  the  court  could  not  enter 
a  judgment  for  the  defendant,  but  could  only  arrest  the  judgment. 

2.  That  there  was  no  sufficient  cause  shown,  for  arresting  the 
judgment,  or  entering  a  judgment  for  the  defendants. 

3.  The  court  ought  to  have  rendered  judgment  for  the  plaintiff, 
on  the  verdict  of  the  jury. 

Mr.  Porter  for  the  plaintiff  in  error : 

1.  The  court  ought  not  to  have  entered  judgment  for  the  defend- 
ant on  the  motion  in  arrest  of  judgment.     The  effect  of  this  would 
be  to  debar  the  plaintiff  from  another  suit,  which  ought  not  to  be 
the  case,  when  judgment  is  arrested. 

2.  The  jury  have  found  that  Jacoby  took  the  land  subject  to  the 
lien.     We  did  not  ask  to  charge  his  person,  but  the  land.     It  may 
be  that  the  award  was  not  a  lien  per  se,  though  it  was  recorded ; 
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but  if  the  parties  agreed  to  take  subject  to  it,  it  became  a  lien.  In 
point  of  fact,  the  plaintiff  was  a  party  to  the  submission.  It  is 
true,  that  in  Bowers  v.  Oyster,  3  P.  &  W.  239,  it  was  held  that 
there  cannot  be  a  valid  parol  mortgage  ;  but  the  case  of  Ricket  v. 
Madeira,  1  Rawle  327,  shows  that  that  doctrine  is  to  be  taken 
with  some  allowance.  In  Long  v.  Long,  1  Watts  268,  Judge  Ken- 
nedy says,  "  whether  a  lien  can  in  any  case  be  created  by  a  parol 
contract  upon  real  estate  is  a  question,  as  I  conceive,  not  alto- 
gether necessary  to  be  decided  here."  It  is  sufficient,  if  there  was 
a  contract  between  the  parties,  that  the  property  should  be  taken 
subject  to  the  lien.  Fickes  v.  Ersick,  2  Rawle  166  ;  Ripple  v. 
Ripple,  1  Id.  386  ;  Stackpole  v.  Glassford,  16  S.  &  R.  163. 


*I471  *^'  ^  ls  8ett^e(>  th3^  in  an  action  to  recover  a  legacy 
J  charged  on  land,  the  executor  of  the  testator  and  the  devisee 
and  terre-tenants  ought  to  be  made  defendants.  Brown  v.  Furer,  4 
S.  &  R.  213  ;  Gause  v.  Wiley,  Id.  523  ;  1  Chitty's  Pleadings  497. 
The  declaration  in  this  case  was  framed  upon  the  model  of  that  in 
the  case  of  Patton  v,  McCauley,  referred  to  in  Brown  v.  Furer. 
In  chancery,  the  same  persons  would  be  made  parties.  Blake's 
Chan.  59  ;  2  Madd.  Chan.  180.  Are  not  all  persons  interested 
brought  in  here  ?  The  case  of  Rees  v.  Moore,  13  S.  &  R.  436,  relied 
upon  on  the  other  side  seems  to  have  been  overruled  in  Pidcock  v. 
Bye,  3  Rawle  183.  As  to  the  liability  of  the  executors,  as  such, 
Macbeath  v.  Haldiman,  1  Term  Rep.  172  ;  Onwhyn  v.  Wolsey, 
Id.  672  ;  Hodgdon  v.  Dexter,  1  Cranch  345  ;  4  Am.  Law  Journal 
129,  &c.  The  only  remedy  in  this  case,  under  our  peculiar  law, 
was  by  assumpsit.  Debt  would  not  lie.  The  deed  of  Jacoby 
must  be  taken  to  have  been  reformed  by  the  parol  evidence. 

Mr.  Hepburn  for  the  defendant  in  error.  —  The  law  is  settled 
that  a  terre-tenant  is  liable  by  reason  of  his  possession  alone.  The 
declaration  avers  that  Jacoby  was  liable  by  reason  of  the  award 
alone,  which  never  was  a  lien.  The  recording  of  it  did  not  give  it 
greater  validity  or  effect.  The  parol  evidence  was  offered  to  estab- 
lish a  lien  which  the  case  of  Bowers  v.  Oyster  shows  cannot  exist. 
Rees  v.  Moore,  13  S.  &  R.  436,  shows  the  impropriety  of  joining 
the  executors.  Where  the  charge  was  not  created  by  the  testator. 
they  cannot  be  made  liable. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  —  It  is  admitted  that  nothing  was  said  in  the  court 
below  on  the  subject  of  the  judgment  in  favor  of  the  defendant  ; 
and  it  is  agreed,  that  on  a  motion  in  arrest  of  judgment,  there 
cannot  be  a  judgment  entered  for  the  defendant;  this  would  pre- 
clude the  plaintiff  from  another  suit.  It  is  true,  that,  generally, 
on  a  special  verdict,  there  is  a  judgment  for  one  party  or  the  other  ; 
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but  in  this  case,  and  generally  where  the  cause  goes  off  on  a  motion 
in  arrest  of  judgment,  or  reasons  depending  on  a  mistake  in 
declaration,  or  in  the  form  of  action,  the  judgment  is  only  arrested  ; 
and  the  plaintiff  may  bring  another  action. 

The  different  courts  in  England,  from  whence  this  state  came  as 
a  colony,  have  distributed  the  administration  of  justice  among 
them  in  such  mariner,  that  certain  claims  have  been,  for  a  lon^ 
time,  made  in  a  court  of  chancery  ;  and  certain  portions  of  them 
were,  at  one  time,  in  the  ecclesiastical  court,  %nd  then,  for  a 
period,  in  the  courts  of  common  law,  which  last  courts  assumed 
jurisdiction  to  compel  the  payment  of  legacies,  while  the  ecclesiasti- 
cal courts  were  suspended  under  the  commonwealth.  Soon  after 
the  ""restoration  of  the  monarchy,  the  chancery  became  the  r*i  «o 
more  usual  tribunal,  and  has  at  length,  superseded  the  ju-  * 
risdiction  of  the  common-law  courts  as  to  legacies  charged  on  land, 
except,  perhaps,  in  cases  of  express  promise  to  pay,  in  consequence 
of  some  consideration. 

We  have  neither  ecclesiastical  courts  nor  a  court  of  chancery ; 
and  it  could  not  have  been  tolerated,  that  so  large  a  class  of  claims 
as  legacies  were  ever  irrecoverable  in  this  colony  or  state.  As  our 
decisions,  in  former  times,  were  not  reported,  we  must  speak  with 
some  doubt  as  to  the  mode,  but  certainly  legacies  were  recovered 
in  this  colony  long  before  the  act  of  1772,  for  the  more  easy  reco- 
very of  legacies.  The  forms  of  declarations  are  in  the  manuscript 
book  of  forms  of  Tench  Francis,  Attorney  General,  more  than 
twenty  years  before  1772.  The  act  of  1772  enables  the  person,  to 
whom  any  legacy,  or  bequest  of  any  sum  of  money,  or  other  goods 
or  chattels  has  been  made,  to  recover  from  the  executors  or  admin- 
istrators, with  the  will  annexed,  if  there  are  sufficient  assets,  by 
action  on  the  case,  debt,  detinue,  or  account-render,  as  the  case 
may  require,  &c. 

This  did  not  in  terms  embrace  the  case  of  a  legacy  charged  on 
the  land  devised  to  some  particular  person,  subject  to  such  legacy  ; 
for  executors,  unless  there  was  a  deficiency  of  assets  to  pay  debts, 
could  not  touch  lands  so  devised.  In  such  cases,  it  was  at  one 
time  the  practice  to  bring  ejectment  against  the  devisee  of  the 
land  so  charged,  and  recover  and  deliver  the  possession  to  the 
devisee,  until  the  legacy  was  paid  by  perception  of  rents  and  profits. 
This  was  as  far  from  any  thing  known  to  the  practice  of  courts  of 
common  law  in  England,  as  it  was  unsatisfactory,  in  most  cases, 
to  both  legatee  and  devisee.  Lands,  of  which  only  a  small  part 
was  in  cultivation,  would  not,  by  rents  and  profits,  pay  a  few  hun- 
dred dollars  in  a  long  time.  The  devisee  was  put  out  of  possession — 
the  legatee  could  not  raise  his  money  by  a  sale — and  the  remedy 
required  to  be  reconsidered,  and  if  possible,  a  better  one  dis- 
covered. 
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The  case  of  Patton  v.  McCauley,  in  1782,  occurred  in  Lancaster, 
while  the  late  Judge  Duncan  was  a  student  in  the  office  of  Mr. 
Yeates,  afterwards  Judge  Yeates.  And  in  1807,  the  suit  of  Brown 
v.  Furer  was  commenced,  but  not  finally  decided  until  1818  ;  4  S. 
&  R.  213.  There  the  judgment  was  reversed,  because  it  was  per- 
sonal against  the  defendants,  and  not  as  it  should  have  been,  a 
judgment  to  recover  the  money  out  of  the  land  devised,  subject  to 
the  payment  of  such  legacy.  In  the  same  book,  page  509,  in  Gause 
v.  Wiley,  this  nfatter  came  again  under  the  consideration  of  this 
court,  and  the  doctrine  was  again  fully  discussed  at  the  bar  by  the 
several  judges,  and  again  it  was  decided  that  the  executors  ought 
to  be  made  parties  ;  because  if  there  remained  debts  of  the  testator 
unpaid,  and  no  other  fund,  they  must  first  be  satisfied,  even  out  of 
*1jo-i  land  specifically  *devised,  before  a  legacy  charged  on  such 
J  land  ;  and  further,  that  the  judgment  ought  to  be,  to  levy 
the  legacy  out  of  the  land  devised  subject  to  the  payment  of  it,  and 
not  general,  against  the  defendants  personally.  From  that  time 
debt  for  a  legacy  charged  on  land,  has  been  generally  brought  as 
directed  in  those  cases ;  but  cases  have  occurred,  when  debt  could 
not  be  brought  according  to  the  principles  peculiar  to  that*  action. 
The  will  under  consideration  is  an  example.  The  testator  devises 
to  his  widow  a  certain  sum  of  money  to  be  paid  annually,  but  he. 
also  devises  six  bushels  of  rye,  two  bushels  of  wheat,  three  bushels 
of  buckwheat  and  four  bushels  of  Indian  corn,  and  fifty  pounds  of 
"good  fat  pork.'*  And  such  wills  are  very  common  in  this  state. 
Would  debt  lie  for  these  several  kinds  of  grain,  and  this  pork  ? 
No.  Are  such  devises  not  to  be  recovered  in  this  state?  If  eject- 
ment is  brought,  is  the  widow  to  hold  a  farm,  producing  much  grain, 
and  keep  all  to  herself,  or  become  tenant  to  the  devisee  for  all 
above  what  is  devised  to  her  ?  But  these  quantities  of  grain  she  is 
to  receive  annually,  as  long  as  she  lives  ;  when  in  possession  by  a 
recovery  in  ejectment,  she  is  soon  paid  for  time  past,  and  must  then 
restore  the  possession.  But  default  is  made  and  she  recovers  pos- 
session again,  and  so  on  to  the  end  of  her  life.  Such  a  remedy 
would  be  ruinous  to  both  parties,  and  satisfactory  to  neither.  Again, 
this  year  wheat  is  two  dollars  per  bushel,  and  other  grain,  at  a  pro- 
portionally high  price ;  and  suppose  it  is  not  paid  to  her,  and  she 
brings  ejectment  and  recovers,  and  when  in  possession,  wheat  and 
other  grain  sell  for  half  the  present  price,  is  she  to  take  bushel 
for  bnshel,  or  as  much  wheat,  &c.,  as  would  indemnify  her  for 
being  compelled  to  purchase  this  year — and  if  so,  how  are  the 
relative  prices  and  proportions  to  be  settled  ? 

If   there  is  a  difference  anywhere  as  to  the   obligatory   force 
of  judgments  on  land,  depending  on  whether  the  debt  was  origi- 
nally evidenced   by  writing  under  seal,  or  depending  on  parol 
proof,  that  difference  don't  exist  here;  a  judgment  creditor  can 
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levy  on,  and  sell  the  lands  of  his  debtor,  without  regard  to  what 
was  the  nature  of  his  debt  before  it  became  a  judgment;  and 
this  is  also  the  case  whether  the  form  of  action  was  covenant,  or 
debt,  or  assumpsit,  or  case,  or  trespass ;  and  I  can  see  no  reason 
why  this  court  should  not  support  against  the  executors  and  dev- 
isee, debt  or  case,  or  any  other  action  suited  to  the  facts  of  the 
case ;  and  on  suggesting  in  any  one  of  these  actions  all  the  facts 
which  constitute  the  claim  a  lien  on  a  specific  tract  of  land,  and 
claiming  a  judgment  to  be  levied  on  that  land,  recover  in  one 
form  of  action  as  well  as  in  another.  The  same  reasons  which 
induced  the  court  to  sustain  debt  on  a  money  legacy  charged  on 
land,  will  be  found  to  exist  and  to  apply,  with  at  least  equal  force 
to  induce  them  to  support  case  to  recover  a  quantity  of  grain,  or 
wood,  or  meat,  or  all  of  them,  charged  to  be  delivered  annually 
to  a  devisee,  by  a  person  to  whom  a  particular  tract  has  been 
given. 

*In  the  case  of  Long  v.  Long,  1  Watts  269,  Judge  Ken-  r#1  ,ft 
nedy  has  shown  that  debt  against,  what  is  called  the  pernor  ^  ' 
of  the  profits,  was  well  known  to  the  common  law.  Perhaps  in 
modern  times  in  England,  such  claims  are  now  brought  in  chan- 
cery. We  have  no  court  of  chancery ;  we  have  sustained  actions 
at  law,  for  which  there  was  no  precedent,  to  attain  justice  in  a  clear 
case,  as  Lang  v.  Keppele,  &c.  Brown  v.  Furer,  has  been  cited ; 
and  in  Pidcock  v.  Bye,  3  Rawle  183,  before  the  Chief  Justice  at  a 
Circuit  Court,  and  before  this  court  on  appeal,  assumpsit  was  sup- 
ported, and  a  special  judgment  to  be  levied  on  the  lands  agreed  to 
be  charged,  was  entered ;  possibly  debt  could  have  been  sustained 
in  that  case,  which  was  for  a  precise  sum  of  money.  But  in  this 
case  debt  would  not  lie  for  grain,  meat,  hay  and  firewood ;  and 
perhaps  it  is  in  a  special  action,  such  as  this,  that  a  recovery  must 
always  be  had,  for  non-delivery  of  such  articles  as  are  here  sued 
for. 

But  it  is  said  that  this  suit  is  for  articles  agreed  on  at  a  family 
settlement  and  consultation  of  friends,  to  be  paid  to  the  widow, 
beyond  what  is  directed  to  be  delivered  to  her  by  the  will,  and 
that  if  the  plaintiff  succeeds,  it  will  be  establishing  a  lien  by 
parol,  and  that  this  cannot  be  done  in  Pennsylvania.  It  is 
better  in  the  decision  of  causes,  to  try  and  decide  the  case  before 
us ;  the  jury  have  found  that  the  defendant  is  in  possession  of 
the  lands  which  are  to  be  affected  by  this  judgment,  at  the  time 
when  he  purchased,  expressly  subject  to  the  articles  directed  to 
be  delivered  to  the  widow  by  the  will,  and  also  subject  to  the 
payment  and  delivery  to  her  of  the  articles  specified  in  the 
award,  and  agreed  to  by  the  whole  family ;  and  that  these  latter 
were  omitted  to  be  inserted  in  the  deed  by  the  mistake  of  the 
scrivener.  Now  it  may  be  that  an  innocent  purchaser,  for  valu- 

149 


150  SUPREME  COURT  [Dec.  Term, 

[Kauffman  c.  Kauffman.] 

able  consideration,  actually  paid  before  notice  of  this  award  and 
agreement,  might  hold  this  twenty-four  acres  discharged  from  this 
incumbrance,  and  yet  that  the  land  may  be  subject  to  it  in  the 
hands  of  Jacoby.  who  not  only  had  notice  of  it,  but  actually  agreed 
to  pay  and  deliver  the  matters  which  are  the  subject  of  this  suit. 
I  say  the  law  and  the  justice  of  the  case  might  be  different  in  the 
case  of  an  innocent  and  bona  fide  purchaser.  I  do  not  pretend 
in  this  case  to  designate  what  facts  or  circumstances  would  produce 
such  results. 

This  court  is  of  opinion  that  under  the  finding  of  the  jury  in 
this  case,  and  in  this  form  of  action,  judgment  ought  to  have  been 
entered  for  the  plaintiff;  the  sum  found  and  costs  to  be  levied  of 
the  said  tract  of  twenty-four  acres  forty-eight  perches  of  land  so 
conveyed  to  him,  as  stated  in  the  declaration.  Beyond  all  ques- 
tion he  got  the  land  on  paying  a  less  sum  in  cash,  on  account  of 
these  matters  charged  on  it,  and  which  he  agreed  to  pay :  to 
refuse  is  unjust  in  him.  The  judgment  will  not  affect  any  of 
the  other  defendants ;  because  it  is  in  truth  a  judgment,  not 
against  any  person,  but  against  a  specific  tract  of  land.  Several 
of  the  cases  cited,  prove  that  this  may  be  done,  and  was  done 
in  England,  in  actions  of  debt  against  the  terre-tenant  or 
*  1*111  *Pernor  °f  profits.  To  change  the  forms  of  proceeding  in 
•*  actions  at  law,  when  applied  to  the  purposes  known  and 
sanctioned,  is  one  thing;  to  extend  the  forms  of  law,  when  we 
are  exercising  chancery  powers,  or  when  we  are  compelled  to 
apply  those  forms  to  new  cases,  is  a  different  thing.  If  it  were 
worth  while  to  make  a  careful  examination,  one  could  find  that 
judgments  conditional  and  uncertain  as  to  the  time  when  they 
were  to  take  effect,  and  uncertain  whether  ever  they  were  to  take 
effect,  were  once  known  to  the  common  law.  The  action  of  war- 
rantia  chartce  could  be  brought  and  tried,  and  judgment  obtained 
before  the  plaintiffs  were  injured,  or  even  threatened  with  a  suit. 
The  judgment  was  not  for  a  specified  sum  of  money,  nor  for  money 
at  all ;  nor  for  any  specific  quantity  of  land,  or  particular  parcel 
of  land :  but  to  recover  from  the  defendant  lands  of  equal  value 
with  those  warranted  to  the  plaintiff;  and  nothing  could  be  done 
on  this  judgment  until  the  plaintiff  was  evicted  from  the  lands 
warranted  to  him  by  the  defendant.  There  will  be  found  more 
than  one  case,  in  which  in  a  suit  against  several  who  sever  in 
their  pleas,  a  judgment  will  be  had  against  one  and  not  against 
the  others ;  one  instance  is  a  suit  by  a  creditor  of  a  testator 
against  two  executors,  who  severally  plead  that  each  has  admin- 
istered all  the  assets  which  came  to  his  hand,  and  the  plaintiff 
replies  to  each  that  he  has  wasted  the  assets  ;  the  issues  may  be 
found  one  for  the  plaintiff,  and  the  other  executor  may  have  a 
verdict.  The  alarm  which  is  pretended  when  a  conditional  verdict 
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is  sustained,  or  a  judgment  given,  which  is  to  affect  only  the 
person  or  the  property  which  ought  to  pay,  does  not  disturb  me. 
In  a  few  years  all  the  applications  of  the  common-law  forms  to 
new  cases,  from  Lang  v.  Keppele  to  this  time,  have  met  the  appro- 
bation of  these  learned  in  the  law  and  honest  in  principle ;  and 
perhaps  no  case  called  for  the  interference  and  assistance  of  the 
court  more  imperiously,  than  those  very  common  provisions  for 
widows,  of  grain,  wood,  meat,  &c.  charged  on  particular  tracts. 

Judgment  reversed. 

Cited  by  Counsel,  7  "Watts  157  ;  8  Id.  49 ;  10  P.  F.  Smith  438. 


*[ PHILADELPHIA,  JANUARY  21,  1837.]  [*152 

G-eoghegan  against  Reid  and  Another. 


1.  The  endorser  of  a  promissory  note  is  not  a  competent  witness  to  prove 
the  handwriting  of  the   drawer,  in  an  action   by  the   holder  of  the   note 
against  him  ;  because  he  would  be  entitled,  if  the  plaintiff  should  recover, 
to  an  assignment  of  the  judgment  against  the  drawer,  on  paying  the  amount 
of  the  note,  &c. 

2.  The  action  of  assumpsit  on  a  promissory  note  and  bill  of  exchange  is 
within  the  saving  clause  of  the  act  of  1713  relating  to  the  limitation  of 
actions. 

WRIT  of  error  to  the  District  Court  for  the  City  and  County  of 
Philadelphia,  in  which  John  H.  Reid  and  William  Leckie,  copart- 
ners under  the  firm  of  Reid  &  Leckie,  brought  an  action  of  assump- 
sit,  to  December  Term  1833,  against  John  Geoghegan. 

The  declaration  contained  three  counts.  The  first  count  was 
on  the  acceptance  by  the  defendant,  of  a  bill  of  exchange,  dated 
Dublin,  January  13th  1826,  payable  31  days  after  date,  for  thirty- 
six  pounds  sterling,  drawn  on  the  defendant  by  Thomas  Morrison, 
payable  to  his  own  order,  and  endorsed  by  him.  The  second 
count  was  on  a  promissory  note,  drawn  by  the  defendant  on  the 
23d  day  of  December  1825,  at  Dublin,  for  3(M.  sterling,  payable 
two  months  after  date  in  favor  of  Thomas  Morrison,  and  by  him 
endorsed.  There  was  also  a  count  for  money  lent,  &c.  The  decla- 
ration averred  that  at  the  time  of  the  making  of  the  bill  of 
exchange  and  promissory  note,  the  plaintiffs  w-ere  and  still  are  non- 
residents of  the  United  States  ;  to  wit,  that  they  are  residents  of 
Dublin,  in  the  kingdom  of  Ireland,  &c. 

The  defendant  pleaded  non  assumpsit  and  payment,  set-off,  non 
assumpsit  infra  sex  annos,  actio  non  accrevit  infra  sex  annos,  &c. 
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The  plaintiff  replied  non  solvit,  &c.,  and  that  the  plaintiffs  were 
and  are  non-residents,  &c. 

The  case  was  tried  before  Pettit,  President,  on  the  2d  of  March 
1836,  when  the  plaintiff  offered  Thomas  Morrison,  the  drawer  of 
the  bill  and  endorser  of  the  note,  as  a  witness  to  prove  the  hand- 
writing of  the  defendant.  The  defendant's  counsel  objected  to  the 
competency  of  the  witness,  but  the  learned  judge  admitted  him, 
and  the  defendant's  counsel  excepted  to  the  decision. 
*lr31  *The  judge  charged  the  jury  that  the  plaintiffs,  having 
been  beyond  seas  when  the  cause  of  action  accrued,  were 
not  bound  by  the  lapse  of  six  years  since  the  bill  and  note  were 
payable,  but  that  upon  the  law  the  plaintiff  was  entitled  to  recover ; 
to  which  also  the  defendant's  counsel  excepted ;  and  the  jury  found 
for  the  plaintiff. 

A  rule  to  show  cause  why  a  new  trial  should  not  be  granted, 
•  having  been  discharged,1  the  defendant  removed  the  record  to  this 
court,  and  assigned  the  following  errors,  viz. : — 

1st.  That  the  court  below  erred  in  admitting  Thomas  Morrison 
as  a  witness  to  prove  the  handwriting  of  John  Geoghegan,  the 
defendant  below. 

2d.  That  the  court  erred  in  charging  the  jury,  relative  to  the 
statute  of  limitations,  and  its  effects  and  operations  in  this  case. 

3d.  That  the  saving  clause  in  the  5th  section  of  the  act  of  27th 
March  1713,  about  limitation  of  actions  relating  to  persons  beyond 
seas,  does  not  extend  to  actions  on  the  case,  brought  to  recover  the 
amount  of  promissory  notes  or  bills  of  exchange. 

4th.  That  the  issue  formed  by  the  plea  of  the  statute  of  limita- 
tions, and  the  replication  thereto,  was  insufficient  to  support  the 
plaintiffs  cause  of  action. 

Mr.  Fallon,  for  the  plaintiff  in  error,  contended — 1.  That  Mor- 
rison was  not  a  competent  witness  to  prove  the  handwriting  of  the 
drawer  of  the  note,  for  which  he  was  offered,  inasmuch  as  he  would 
be  liable  to  the  plaintiff,  if  the  handwriting  of  the  drawer  should 
be  forged.  Sykes  v.  Summerill,  3  Yeates  531 ;  Herrick  v.  Whit- 
ney, 15  Johns.  240  ;  Barnes  v.  Bull,  1  Mass.  73 ;  Rice  v.  Stearns, 
3  Id.  225.  The  judge  who  delivered  the  opinion  of  the  District 
Court  on  the  motion  for  a  new  trial,  relied  on  the  case  of  Dickinson 
v.  Prentice,  4  Esp.  N.  P.  32,  which  decided  that  the  drawer  of  a 
bill  was  competent  to  prove  the  handwriting  of  the  acceptor,  which 
is  a  different  case  from  this ;  because  the  drawer  does  not  warrant 
the  handwriting  of  the  acceptor.  The  cases  cited  on  the  other  side 
are  all  cases  of  bills ;  and  it  does  not  appear  that  in  any  of  them. 

1  For  the  arguments  in  the  courts  below,  and  the  opinion  of  the  court,  see 
Reid  v.  Geoghegan,  1  Miles  204. 
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the  drawer  was  also  endorsed.     Brown  v.  Downing,  4  S  &  R  97  • 
Stille  v.  Lynch,  2  Call.  194. 

2d.  That  the  action  of  assumpsit  was  not  included  within  the 
actions  mentioned  in  the  saving  clause  of  the  act  of  27th  March 
1713.  The  act  of  28th  May  1715,  authorizing  suits  upon  promis- 
sory notes,  &c.,  in  the  name  of  the  holders,  declares  that  they  shall 
be  commenced  within  the  time  appointed  for  commencing  actions 
on  the  case  by  the  act  of  1713  ;  which  act  accepts  only  actions  of 
*trespass,  detinue,  &c.  Sacia  v.  De  Graff,  1  Cowen  356  ;  .-*.. 
2  Saund.  120 ;  2  Mod.  71 ;  Bishop  v.  Young,  2  Bos.  &  L  154 
Pul.  78  ;  Chitty  56  ;  8  Mod.  373  ;  1  Strange  680. 

Mr.  J.  A.  Phillips,  for  the  defendant  in  error. — There  was  no 
evidence  or  allegation  of  fraud  in  respect  to  the  handwriting  of  the 
defendant.  The  interest  which  is  to  cause  the  rejection  of  a  wit- 
ness must  be  direct  in  the  event  of  the  suit.  Wakely  v.  Hart,  6 
Binn.  319  ;  Cornogg  v.  Abraham,  1  Yeates  84  ;  Hays  v.  Green, 
4  Binn.  83  ;  Hart  v.  Heilner,  3  Rawle  407  ;  Dickinson  v.  Prentice, 
4  Esp.  N.  P.  32;  Fleming  v.  Wallace,  2  Yeates  120;  Chitty  on 
Bills  528,  532 ;  Starkie  on  Evidence,  part  IV.  p.  298-9 ;  Juniata 
Bank  v.  Hale,  5  S.  &  R.  226  ;  Ludlow  v.  Union  Ins.  Co.,  2  Id. 
119  ;  Babb  v.  Clemson,  12  Id.  328;  Enters  v.  Peres,  2  Rawle  279 ; 
Gest  v.  Espy,  2  Watts  265 ;  4  Taunt.  464. 

2.  As  to  the  acts  of  limitations,  the  decisions  under  the  British 
statute  are  numerous  and  conclusive  (Ballentine  181) ;  and  the 
legislature  must  be  supposed  to  have  passed  the  acts  of  1713  and 
1715  with  the  knowledge  of  them.  Pennock  v.  Dialogue,  2 
Peters  1. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  is  not  necessary  to  decide  the  question  how 
far  the  endorser  is  bound  to  warrant  the  genuineness  of  the  maker's 
signature,  and  therefore  not  a  competent  witness  to  prove  it ; 
because  we  are  of  opinion  that  there  is  another  reason  why  the  wit- 
ness is  directly  interested  in  the  event  of  this  suit.  That  is,  that 
if  the  plaintiff  recover,  the  witness  may,  by  paying  the  amount  of 
debt,  interest  and  costs  to  the  plaintiff,  demand  from  him  an 
assignment  of  the  judgment.  This  right  may  be  considered,  under 
the  decisions  of  this  court,  as  a  matter  of  course,  and  one  which  the 
court  below  would  enforce  by  rule.  In  Burns  v.  The  Huntingdon 
Bank,  1  P.  &  W.  395,  this  power  was  exercised  in  favor  of  an 
endorser  who  had  paid  half  the  amount  of  the  note,  against  per- 
sons who  had  become  securities  for  the  maker  for  a  stay  of  exe- 
cution. 

On  the  question  as  to  the  extent  of  the  saving  clause  in  the  act 
of  limitations,  we  think  the  opinion  of  the  court  below  right.  Our 
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act  of  assembly  is  copied  nearly  verbatim  from  the  English  statute  ; 
and  the  construction  of  the  latter  had  been  previously  settled  by 
judicial  decisions.  It  is  presumable  that  our  legislature  were 
acquainted  with  this  construction,  and  meant  to  adopt  it.  If  the 
point  were  now  open  to  discussion,  it  seems  to  be  a  just  and  reason- 
able interpretation  of  the  statute,  according  to  its  spirit  and  the 
general  design  of  its  provisions. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Cited  by  Counsel,  7  Barr  529:  2  Grant  338 ;  9  P.  F.  Smith  147 
Cited  by  the  Court,  8  Barr  191 ;  5  Wright  493. 
See  the  cases  cited,  3  Whart.  347. 
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Yohe  against  Kobertson  and  Another. 


1.  The  plaintiffs  declared  in  assumpsit  on  a  promissory  note  drawn  by  the 
defendant  in  their  favor.     On  the  trial  it  appeared  that  the  plaintiffs  and 
defendant  were  dealers  in  lottery  tickets,  and  some  evidence  had  been  given 
to  show  that  the  consideration  of  the  note,  either  in  whole  or  in  part,  was 
the  price  of  certain  tickets  sold  by  the  plaintiffs  to  the  defendant.    Held,lh&t 
it  was  not  error  to  allow  the  plaintiffs'  counsel,  after  the  evidence  had  been 
closed,  and  the  defendant's  counsel  had  concluded  his  address  to  the  jury,  to 
file  additional  counts  for  goods  sold  and  delivered,  and  money  lent  and 
advanced. 

2.  Lottery  tickets  come  under  the  denomination  of  "goods,  wares  and 
merchandise ;"  and  the  price  or  value  of  them,  if  the  sale  is  not  illegal,  may 
be  recovered  on  the  common  count  for  goods  sold  and  delivered. 

ERROR  to  the  District  Court  for  the  City  and  County  of 
Philadelphia,  to  remove  the  record  of  an  action  on  the  case 
brought  by  Archibald  Robertson  and  George  P.  Little,  against 
George  Yohe. 

The  plaintiffs  declared  in  assumpsit  on  a  promissory  note  drawn 
by  the  defendant  in  favor  of  the  plaintiffs,  for  $276,  dated 
Philadelphia,  February  14th  1836,  and  payable  on  demand. 
The  defendant  pleaded  non  assumpsit,  and  payment  with  leave, 
&c. 

On  the  trial  before  Stroud,  J.,  on  the  18th  day  of  February 
1836,  the  plaintiffs  proved  the  handwriting  of  the  defendant,  and 
gave  the  note  in  evidence. 
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The  defendant's  counsel  then  examined  one  Daniel  Mclntyre, 
who  testified  as  follows  : 

"  The  plaintiffs  were  lottery  brokers,  and  kept  their  office  in  the 
Shakespeare  Buildings ;  the  office  was  for  the  sale  of  foreign  lot- 
tery tickets  :  it  was  the  only  office  at  which  foreign  lottery  tickets 
could  be  furnished.  I  was  in  the  employ  of  Yeates  and  Mclntyre : 
they  sold  Union  Canal  tickets  only  ;  the  Union  Canal  tickets  were 
furnished  from  their  office,  which  was  also  in  the  Shakespeare 
Buildings.  I  was  frequently  in  Robertson  and  Little's  office: 
their  general  mode  was  to  take  due  bills  similar  to  this  (the  note 
given  in  evidence),  for  all  tickets  sold  by  them.  The  checks  I 
received  from  Yohe  were  for  Union  Canal  tickets ;  he  never  gave 
us  a  due  bill  for  his  Union  Canal  tickets."  Being  examined  on 
the  part  of  the  plaintiffs,  he  further  *said,  "Robertson  and  r*icfi 
Little  also  sold  Union  Canal  tickets ;  Yohe  dealt  in  lot-  *• 
tery  tickets." 

The  defendant  then  produced  one  Charles  Rogers,  who  testified 
as  follows :  "  I  was  in  the  employ  of  the  plaintiffs  in  February 
1831.  This  note  is  filled  up  in  my  handwriting  ;"  and  having 
produced  a  certain  book,  which  he  was  required  by  a  subpoena 
duces  tecum  to  produce,  he  further  testified,  "  this  is  the  plaintiffs' 
sale  book  for  the  sale  of  foreign  lottery  tickets,  this  entry  in  the 
book — viz. 

<  Sale  Book— New  York  Extra  4. 
1831. 
February  14th,  44  tickets  =  Yohe— §176.' 

under  date  of  14th  of  February  1831,  is  in  my  handwriting,  and 
appears  to  be  for  the  sale  of  forty-four  tickets,  in  New  York  Lot- 
tery, extra  4,  to  Yohe,  amounting  to  $176.  I  do  not  know,  nor 
can  I  say  that  it  forms  a  part  of  the  consideration  of  this  note.  I 
should  think  from  the  similarity  of  the  date  of  the  entry  and  the 
date  of  the  note,  that  it  does  ;  and  it  is  impossible  at  this  distance 
of  time,  and  after  so  many  transactions  with  Mr.  Yohe,  to  have 
any  recollection  about  it.  I  do  not  know  of  my  own  knowledge, 
that  there  were  any  money  transactions  between  the  plaintiffs  and 
the  defendant ;  there  might  have  been  ;  the  plaintiffs  often  lent 
money  to  their  customers  ;  transactions  like  these  in  this  entry, 
occurred  daily  ;  there  are  several  entries  of  similar  amount  (§176) 
in  the  book  against  defendant.  This  book  exhibits  nothing  but 
sales  of  foreign  lottery  tickets  ;  I  cannot  say  what  was  the  con- 
sideration of  the  remaining  one  hundred  dollars  of  the  note ;  wo 
kept  no  ledger  account  with  defendants,  since  I  have  been  wjth 
the  plaintiffs  ;  I  presume  the  $176  of  this  note  was  for  New 
York  lottery  tickets,  but  as  I  said  before,  I  have  no  recollection  on 
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the  subject ;  I  judge  from  the  entry  merely."  Being  cross- 
examined,  he  said,  u  the  plaintiffs  also  dealt  in  Union  Canal  lot- 
tery tickets ;  we  often  supplied  Mr.  Yohe  with  Union  Canal 
tickets  ;  we  took  due  bills  like  this  for  all  kinds  of  tickets ;  many 
entries  occur  in  the  books  of  sales  of  tickets,  charged  without  the 
names  of  the  purchasers  ;  I  have  no  other  reason  for  my  supposi- 
tion as  to  the  consideration  of  the  $176,  than  the  similarity  of  dates 
and  the  filling  up  of  the  note  and  entry  in  the  book  being  in  my 
handwriting ;  balances  of  previous  sales  were  frequently  added 
and  included  in  one  due  bill.  There  do  not  appear  to  be  any 
charges  for  foreign  tickets  against  the  defendant  which  would  make 
up  the  amount  of  this  note ;  loans  of  cash  were  not  entered,  but  a 
memorandum  was  made  on  a  slip  of  paper  placed  in  the  drawer, 
and  at  the  next  settlement  with  the  customer,  our  practice  was  to 
include  it  in  the  note  or  due  bill.  I  think  in  1834,  I  had  charge 
of  the  collection  of  several  notes  of  the  plaintiffs',  this  amongst 
them.  I  left  word  for  the  defendant  to  call  at  our  office — he  did, 
^1  ry-i  I  asked  him  to  pay  the  *note,  he  was  exceedingly  abusive, 
J  used  very  harsh  language,  said  he  would  never  pay  it ;  he 
did  not  deny  the  note — I  think  it  was  shown  to  him,  but  am  not 
certain ;  he  did  not  allege  any  want  of  consideration  or  illegality 
in  the  transaction."  Being  re-examined  on  the  part  of  the 
defendant,  the  following  question  was  put  to  him,  viz.,  "  can  you 
from  recollection  name  any  sale  of  Union  Canal  tickets,  the  amount 
and  day  of  sale  to  the  defendant?"  to  which  he  answered,  "Yohe's 
name  appears  in  several  entries  as  a  purchaser  of  Union  Canal 
tickets,  but  I  cannot  pretend  to  recollect  the  dates  or  amounts  of 
any  such  sale."  And  being  further  interrogated,  the  witness  said, 
"  I  cannot  from  recollection  say  I  ever  charged  Mr.  Yohe  with  any 
Union  Canal  tickets." 

The  defendant  then  produced  John  Ely,  Jr.,  who  testified  as  fol- 
lows, viz.  "  I  am  one  of  the  house  of  Yeates  and  Mclntyre,  our 
office  was  exclusively  for  the  sale  of  Union  Canal  tickets,  we  sold 
no  other  kind ;  there  was  no  other  office  for  the  sale  of  foreign 
lottery  tickets,  but  Robertson  &  Little's ;  the  brokers  were  sup- 
plied with  their  foreign  lottery  tickets  by  Robertson  &  Little.  I 
have  seen  them  have  such  due  bills  as  these." 

The  testimony  on  the  part  of  the  defendant  being  closed,  the 
plaintiffs'  counsel  summed  up  his  case,  and  the  defendant's  counsel 
proceeded  to  address  the  court  and  jury,  and  argued  "  that  the  plain- 
tiffs could  not  recover,  the  contract  being  for  an  illegal  considera- 
tion, and  requested  the  judge  so  to  charge  the  jury;  and  furthei 
requested  the  judge  to  charge  the  jury,  that  if  even  one  part  of  the 
note  was  given  for  a  legal  consideration,  the  other  part  being 
illegal,  the  whole  note  was  void,  and  the  verdict  must  be  for  the 
defendant." 
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The  counsel  for  the  defendant  having  concluded  his  address  to  the 
jury,  the  plaintiffs'  counsel  presented  to  the  judge  three  additional 
counts  in  assumpsit,  viz.  one  for  goods  sold  and  delivered,  and  the 
others  for  money  lent  and  advanced  ;  to  which  the  counsel  for  the 
defendant  objected,  but  the  learned  judge  delivered  his  opinion 
"  that  he  could  not  prevent  the  plaintiffs  from  filing  the  counts,  it 
being  a  right  given  to  them  by  law,  over  which  he  had  no  direc- 
tion,"— to  which  opinion  counsel  for  the  defendant  excepted. 

The  counsel  for  the  plaintiffs  having  concluded  his  address  to 
the  jury,  the  judge  charged  them  as  follows  : 

The  promissory  note  given  in  evidence,  on  its  face  imports  to 
have  been  given  for  a  valuable  consideration  ;  and  from  the  nature 
of  this  instrument,  this  is  sufficient  evidence  of  that  fact,  until  dis- 
proved by  the  defendant,  which  might  have  been  done  in  this  case, 
as  the  suit  is  between  the  original  parties  to  this  note.  The  first 
inquiry  for  you  then  is,  has  the  defendant  proved  that  it  was  not 
given  for  a  legal  consideration  ?  His  defence  is,  that  the  considera- 
tion was  the  price  of  foreign  lottery  tickets.  If  from  the  evidence 
you  are  satisfied  that  this  was  so,  for  the  whole  amount  of  $276, 
your  *verdict  should  be  for  the  defendant ;  and  if  you  think  r*i  eg 
that  any  part  of  the  sum  was  for  foreign  lottery  tickets,  * 
then  the  plaintiffs  cannot  recover  on  this  note.  They  have  how- 
ever added,  a  few  minutes  since,  other  counts,  one  of  which  is  for 
goods  sold  and  delivered  ;  and  some  loose  evidence  has  been  given 
of  purchases  of  Union  Canal  lottery  tickets  by  the  defendant  of  the 
plaintiffs.  If  you  can  apply  this  evidence  to  such  a  purchase,  you 
may  find  a  corresponding  part  of  the  debt  claimed  by  the  plaintiffs, 
as  due  under  this  count." 

The  jury  found  for  the  plaintiffs  the  whole  amount  of  their 
demand. 

In  this  court  the  following  errors  were  assigned. 

1.  That  the  judge  erred  in  permitting  the  plaintiffs  below  to 
file  the  three  additional  counts,  changing  their  original   cause  of 
action. 

2.  That  the  judge  erred  in  not  charging  the  jury  that  the  de- 
fendant having  impeached  the   original   consideration  of  the  note, 
and  shown  it  to  be  for  an  illegal  consideration,  the  plaintiffs  could 
not  recover. 

3.  That  the  judge  erred  in  charging  the  jury  that  the  plaintiffs 
might  recover  on  the  count  for  "goods  sold  and  delivered." 

4.  That  the  judge  erred  in   charging  the  jury  that  there  was 
some  loose  evidence  of  a  purchase  of  Union   Canal  tickets  by  the 
defendant ;  and  for  that  amount  the  plaintiffs  might  recover  under 
the  count  for  goods  sold  and  delivered. 

5.  That  the  judge  erred  in   charging  the  jury  that  there  was 
some  loose  evidence  of  a  purchase  of  Union  Canal  lottery   tickets 
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by  the  defendant  of  plaintiffs,  and  if  they  could  apply  this  evidence 
to  such  a  purchase,  they  might  find  a  corresponding  part  of  the 
debt  claimed  by  the  plaintiffs  as  due  under  the  count  for  goods  sold 
and  delivered,  when  in  fact  there  was  no  evidence  of  such  a  pur- 
chase. 

6.  That  the  judge  erred  in  not  charging  the  jury  that  there  was 
no  evidence  of  any  goods  sold  and  delivered,  and  that  he  ought  not 
to  have  left  the  jury  to  draw  such  an  inference,  as  that  of  a  sale, 
when  there  was  no  fact  to  warrant  it. 


Mr.  Phillips,  for  the  plaintiffs  in  error,  cited  the  Farmers'  and 
Mechanics'  Bank  v.  Israel,  6  S.  &  R.  273  ;  Tryon  v.  Miller,  1 
Whart.  17. 


Mr.  Holy,  contra,  cited  Tilghman  v.  Coxe,  1  Whart.  287. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J.  —  The  court  below,  upon  the  trial  of  this  cause, 
after  the  evidence  had  been  closed  on  both  sides,  and  after  the 
arguments  of  the  counsel  had  been  delivered  to  it  and  the  jury, 
permitted  the  plaintiffs  below,  to  amend  their  declaration  or  state- 
ment, by  filing  three  new  counts  in  indebitatus  assumpsit  ;  one  for 
goods  sold  and  delivered,  and  the  othor  two  for  money  lent,  &c., 


*lr91  was  *objected  to  by  the  defendant'-s  counsel,  and  this 

^  is  assigned  as  the  first  error. 

If  the  filing  of  the  additional  counts  went  only  to  remove  an 
objection  of  informality  to  the  recovery  of  the  plaintiffs  and  did 
not  introduce  any  new  cause  of  action,  then  I  apprehend,  that 
under  the  sixth  section  of  the  act  of  1806,  the  court  was  bound 
to  allow  the  amendment.  The  words  of  the  section  as  to  this 
particular,  are,  "  nor  any  plaintiff  nonsuited  for  informality  in 
any  statement  or  declaration  filed  ;  but  when  in  the  opinion  of 
the  court,  such  informality  will  affect  the  merits  of  the  cause  in 
controversy,  the  plaintiff  shall  be  permitted  to  amend  his  decla- 
ration or  statement,  on  or  before  the  trial  of  the  cause  ;  and  if 
by  such  alteration  or  amendment,  the  adverse  party  is  taken  by  sur- 
prise, the  trial  shall  be  postponed  until  the  next  court."  The 
amendment  complained  of  here,  must  be  considered  as  having 
been  allowed  within  the  time  prescribed  by  the  act,  though  per- 
haps done  near  to  the  close  of  the  last  hour.  It  was  after  the  trial 
had  been  commenced,  but  being  before  the  court  had  charged  the 
jury  in  regard  to  the  law  of  the  case,  and  before  any  verdict  was 
made  or  ready  to  be  delivered  by  the  jury,  it  was  certainly  done 
before  the  close  of  the  trial  of  the  cause,  and  must  therefore  have 
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been  done  on  the  trial  of  it ;  which  brings  it,  as  to  time,  within  the 
express  terms  of  the  act.1 

The  remaining  question  growing  out  of  this  error  is :  Did  the 
amendment  introduce  any  new  cause  of  action,  which  had  no  con- 
nection with  the  note  declared  on  ?  Because  if  it  did  not,  then 
according  to  the  settled  law  on  this  subject,  there  was  no  error 
committed  by  the  court  below,  in  allowing  the  amendment ;  see 
Cassell  v.  Cooke,  8  S.  &  R.  268.  The  declaration  or  statement, 
filed  by  the  plaintiffs  at  first,  was  upon  a  promissory  note,  drawn 
by  the  defendant  in  favor  of  the  plaintiffs,  for  the  payment  of 
two  hundred  and  seventy-six  dollars,  on  demand,  bearing  date 
the  14th  of  February  1831.  On  the  trial  of  the  cause,  the 
execution  of  the  note  by  the  defendant  below,  was  incontrover- 
tibly  proved ;  but  then  he  resisted  the  payment  of  it  on  the 
ground  that  it  was  given  for  an  illegal  consideration ;  and  adduced 
evidence  showing  a  sale,  on  the  same  date  of  the  note,  of  New 
York  lottery  tickets  by  the  plaintiffs  to  the  defendant,  amount- 
ing in  price  to  one  hundred  and  seventy- six  dollars,  with  a  view 
of  showing  that  they  formed  a  part,  if  not  the  whole,  of  the 
consideration  received  by  him  for  the  note.  There  was  also  evi- 
dence given,  showing  that  the  defendant  had  bought  Union  Canal 
lottery  tickets  of  this  state,  of  the  plaintiffs  frequently  ;  that  he 
was  a  dealer  in  lottery  tickets ;  and  that  the  plaintiffs  were  in  the 
practice  of  advancing  money  to  their  customers  ;  this  was  given  by 
the  plaintiffs  for  the  purpose  of  inducing  the  jury  to  believe  that  the 
note  was,  as  the  plaintiffs  alleged,  in  fact  given  for  Union  Canal 
lottery  tickets,  and  cash  lent  and  advanced,  and  not  for  New  York 
lottery  tickets  ;  the  sale  of  which  latter  tickets  being  prohibited 
*by  law,  within  this  state,  would  therefore,  had  it  been  r*ifio 
shown  to  the  conviction  of  the  jury,  that  the  note  was  given  •• 
for  them,  have  most  clearly  avoided  it.  The  evidence,  however,  in 
regard  to  the  real  consideration  of  the  note,  was  somewhat  obscure; 
but  upon  the  evidence  given,  the  court  left  it  to  the  jury  to  decide 
what  was  the  true  consideration,  and  if  they  found  that  the  note 
was  given  for  New  York  lottery  tickets,  then  instructed  them  that 
their  verdict  ought  to  be  for  the  defendant.  The  inquiry  of  the 
defendant  on  the  trial,  into  the  consideration  of  the  note,  seems  to 
have  given  rise  to  the  notion  of  the  counsel  for  the  plaintiffs,  that 
it  might  be  proper  to  file  the  additional  counts,  so  as  to  embrace 
what  they  alleged,  was  their  original  claim  against  the  defendant, 
and  the  true  consideration  of  the  note.  Under  this  view  of  the 
matter,  which  seems  not  to  be  inconsistent  with  the  evidence,  and 
the  nature  of  the  controversy  between  the  parties,  so  far  as  it  can 
be  ascertained  from  the  evidence,  it  cannot  be  said  with  any  prc- 

1  1  Whart.  282  ;  6  Id.  497  ;  4  Casey  230. 
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priety,  that  the  amendment  introduced  "  a  new  and  different  mat- 
ter— another  cause  of  controversy,"  as  Mr.  Justice  Duncan  calls 
it  in  Cassell  v.  Cooke.  They  are  in  reality,  the  same  claims  that 
the  note  is  alleged  to  have  been  given  for,  that  are  set  forth  in 
the  additional  counts :  and  it  is  clear,  that  if  the  note  were  taken 
to  secure  the  payment  of  the  price  of  the  Union  Canal  lottery 
tickets,  sold  and  delivered,  and  money  lent  by  the  plaintiff's  to 
the  defendant,  the  taking  of  it  did  not  extinguish  the  original 
contracts  for  the  sale  of  the  tickets  and  the  money  lent,  as  long  as 
the  plaintiffs  continued  to  hold  and  retain  the-  note.  The  tickets 
therefore  might  be  declared  for,  as  goods  sold  and  delivered  ;  and 
the  money  lent  and  advanced,  be  embraced  in  the  money-counts. 
If  the  defendant  had  been  taken  by  surprise,  by  the  allowance  of 
the  amendment,  he  had  a  right  to  have  had  the  jury  then  trying 
the  cause  discharged,  and  to  have  had  it  continued  to  the  next 
court  for  trial ;  which  the  court  no  doubt  would  have  granted,  had 
he  only  applied  for  it. 

I  will  here  take  occasion  to  observe  further,  that  the  act  of  1806, 
in  requiring  amendments  to  be  allowed,  has  not  gone  as  far  in 
regard  to  the  time,  at  which  they  shall  be  allowed  by  the  court,  as 
has  been  done  in  England,  under  the  authority  and  principles  of 
the  common  law.     The  courts  there  have,  after  compelling  the 
plaintiff  to  take  a  nonsuit  on  the  trial  of  his  cause,  on  account  of 
a  variance  between  the  proof  offered  in  support  of  his  cause  of 
action,  and  the  statement  of  it  as  set  forth  in  his  declaration  or  bill 
of  particulars,  taken  the  nonsuit  off  afterwards,  and  permitted  him 
to  amend  his  declaration  or  bill  of  particulars,  so  as  to  make  it 
comport  with  the  proof  of  his  case.     See  Holland  y.  Hopkins,  12 
Bos.  &  Pull.  243  ;  Halhead  v.  Abrahams,  3  Taunt.  81 ;  Williams 
v.  Pratt,  5  Barn.  &  Aid.  896  ;    s.  c.  7  Eng.  Com.  L.  293.     So 
after  a  trial  and  verdict  in  favor  of  the  plaintiff,  for  a  sum  of  money 
in  damages,  that  appeared  to  be  justly  due  to  him,  but  much  more 
*1fi11         n  ^e  amount  *°f  tae  damages  laid  in  his  declaration,  he 
J   has  been  allowed  to  amend,  by  increasing  the  damages  to 
the  amount  found  by  the  jury,  upon  his  consenting  that  the  verdict 
should  be  set  aside,  and  a  new  trial  granted.     Tomlinson  v.  Black- 
smith, 7  Term  Rep.  128.     Also  after  a  trial  and  verdict  for  the 
plaintiff,  the  defendant  has  been  allowed  to  amend  his  plea,  and  to 
have  a  new  trial  on  payment  of  the  costs.     Storer  v.  Gordon,  2 
Chitty  Rep.  27 ;  s.  c.  18  Eng.  Com.  L.  237.     And  I  do  not  know 
that  there  is  any  law  here  to  prevent  courts  from  going  as  far  in 
allowing  amendments  as  they  have  gone  in  England.     But  then 
since  the  act  of  1806,  it  is  no  longer  a  mere  matter  of  will  or  dis- 
cretion with  the  courts  here,  whether  they  will  allow  the  amend- 
ments or  not,  if  applied  on  or  before  the  trial  of  the  cause ;  down 
to  this  period,  the  act  has  made  it  the  imperious  duty  of  the  courts 
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to  allow  all  matters  of  informality  to  be  amended  in  the  declara- 
tion, statement,  or  plea,  that  in  the  opinion  of  the  court,  would 
affect  the  merits  of  the  cause  in  controversy ;  and  if  refused,  when 
it  ought  to  be  allowed,  according  to  the  requisition  of  the  act,  it 
will  be  such  error  as  ,may  be  corrected  upon  writ  of  error.  But 
amendments  applied  for  it  in  like  matters,  after  the  trial  or  verdict 
of  the  jury  has  been  given,  are  only  grantable  at  the  discretion  of 
the  court  where  the  trial  has  been  had  ;  and  whether  allowed  or 
refused,  cannot  be  made  the  subject  of  revision  and  correction 
upon  a  writ  of  error. 

The  second  error  assigned  is,  "that  the  judge  erred  in  not 
charging  the  jury,  that  the  defendant  having  impeached  the  origi- 
nal consideration  of  the  note,  and  shown  it  to  be  for  an  illegal  con- 
sideration, the  plaintiff  could  not  recover."  Now  it  would  certainly 
have  been  error  to  have  charged  the  jury  in  this  manner  ;  because 
it  would  have  been  assuming  the  fact,  that  the  consideration  for 
which  the  note  was  given,  was  the  New  York  lottery  tickets,  in- 
stead of  leaving  it  as  a  question  to  be  decided  by  the  jury,  whose 
peculiar  province  it  was  to  find  upon  what  consideration  the  note 
was  given,  and  whether  it  was  given  for  the  New  York  lottery 
tickets ;  which  the  court  told  the  jury,  if  it  were  so,  was  an  illegal 
consideration.  And  although  there  was  pretty  strong  evidence 
given,  going  to  show  that  one  hundred  and  seventy-six  dollars  of 
the  note  were  the  price  of  New  York  lottery  tickets,  sold  and 
delivered  by  the  plaintiffs  to  the  defendant,  yet  this  evidence  was 
not  direct  and  positive,  but  consisted  of  circumstances,  which,  if 
admitted  to  be  true,  did  not  necessarily  require  that  the  jury  should 
draw  that  conclusion  from  them  ;  though  I  must  confess  that,  to 
my  mind,  it  appears  to  have  been  the  most  reasonable,  under  a  full 
view  of  all  the  evidence  as  we  have  it.  But  still  the  judge  left  this 
matter  to  the  jury  in  a  way,  which  cannot  be  considered  exception- 
able, by  telling  them  that  if  they  were  satisfied  from  the  evidence 
that  the  note  was  given  upon  the  sale  of  foreign  lottery  tickets, 
their  verdict  ought  to  be  for  the  defendant. 

*The  four  remaining  errors  have  reference  to  the  charge  r*|62 
of  the  court,  concerning  the  Union  Canal  lottery  tickets ; 
but  we  can  perceive  no  error  therein  whatever.  There  was  cer- 
tainly "  some  loose  evidence,"  as  the  judge  says,  given,  which 
tended  to  prove  the  sale  of  Union  Canal  lottery  tickets  by  the 
plaintiffs  to  the  defendant.  And  the  judge  left  it  to  the  jury  to 
decide  whether  the  plaintiffs  were  entitled  to  recover  the  price  of 
them  or  not ;  and  if  they  were,  then  he  told  the  jury  that  they 
might  allow  it  under  the  count  for  goods  sold  and  delivered.  It  is, 
however,  objected  that  the  lottery  tickets  are  not  goods ;  but  this 
objection,  we  think,  cannot  avail;  for  although  they  may  not  be 
goods  in  the  popular  sense,  yet  the  count  for  goods  sold,  embraces 
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also  "  wares  and  merchandises,  sold  and  delivered  ;"  and  that  lot- 
tery tickets  are  treated,  sold  and  delivered  as  such  daily,  to  a  great 
extent,  must  be  admitted.  Any  thing  made  the  subject  of  traffic, 
and  sold  as  lottery  tickets  usually  are,  the  right  of  property  in 
which,  passes  by  the  mere  delivery  thereof,  by  the  seller  to  the 
buyer,  may  very  properly  be  considered  as  coming  under  the  de- 
nomination of  "goods,  wares  and  merchandises." 

The  judgment  is  affirmed. 

Cited  by  Counsel,  1  W.  &  S.  272 ;  4  Id.  142,  552 :  7  Barr  388 ;  6  P.  F. 
Smith  188  ;  10  Id.  13.  ||  15  Id.  478.0 
Followed  7  Barr  435. 
||  Cited  by  the  Court,  23  Smith  294  ;  29  Id.  136  ;  s.  c.  2  W.  N.  C.  59. || 
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Manley  against  Dupuy. 


The  circumstance  of  the  lessor  having  distrained  upon  the  goods  of  a  sab- 
lessee,  or  of  the  assignee  of  the  lessee,  found  upon  the  premises,  for  rent  due 
to  him  by  the  lessee,  does  not  discharge  the  lesseo  from  personal  liability  to 
the  lessor  for  rent  afterwards  accruing. 

ERROR  to  the  Court  of  Common  Pleas  for  the  City  and  County 
of  Philadelphia. 

In  the  court  below,  John  Dupuy  brought  an  action  of  aasumpsit 
against  Reuben  Manley,  to  recover  one  quarter's  rent  of  a  house  in 
the  city  of  Philadelphia,  alleged  to  be  due  in  August  1835.  The 
cause  came  on  for  trial  on  the  17th  of  May  1836,  when  the  plain- 
tiff  *gave  in  evidence  a  written  agreement,  of  which  the  fol- 
lowing  is  a  copy,  to  wit : 

"  I  promise  to  pay  to  John  Dupuy  or  his  legal  representatives. 
fifty  dollars  per  quarter  of  a  year  for  the  rent  of  his  house  No. 
106  Cedar  street,  rent  to  commence  on  the  26th  of  February  1830. 
Agreed  to  this  4th  of  March  1830.  Reuben  Manley  wishes  to 
have  an  opening  in  the  wall  between  No.  104  and  106,  about  the 
size  of  a  common  light  glass  ;  he  promises  to  repair  the  same  when 
required." 

"REUBEN  MANLEY,"  (signed.) 

The  plaintiff  also  produced  William  Stokes  as  a  witness,  who 
swore  as  follows : 
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"  I  was  called  upon  by  Dupuy  a  year  or  two  ago  to  make  a  dis- 
tress for  rent  in  1834.  I  did  make  a  distress  for  $50  for  one 
quarter,  on  goods  in  that  house,  as  the  property  of  Reuben  Man- 
ley.  I  seized  the  goods  as  his  property.  Mr.  Manley  occupied 
the  house  No.  104,  not  No.  106.  Persons  named  Montegu  occu- 
pied the  house  No.  106.  They  said  they  owed  no  rent ;  and  sent 
for  Manley.  Manley  came  and  told  them  '  You  shan't  have 
trouble  ;  I'll  release  you  from  responsibility."  The  tenant  and 
Manley  were  both  by.  Manley  said,  '  Don't  trouble  yourself;  I'll 
take  the  goods  off  from  your  shoulders.'  The  tenant  said  '  Our 
rent  to  Mr.  Manley  is  not  due.'  The  first  distress  was  in  March 
1834  ;  the  next  distress  was  in  June  1834,  of  Montegu's  goods. 
Mr.  Montegu  paid  me  the  money.  There  were  four,  five  or  six 
distresses  regularly  after  this.  Montegu  never  paid  a  quarter's 
rent  without  distress.  The  bill  was  made  out  against  Manley. 
He  said,  '  You  know  where  there  is  plenty  of  goods — go  get  the 
money  there.  Montegu  has  gone  off.' ' 

The  counsel  for  the  defendant  then  requested  the  judge  to  charge 
the  jury — 

1.  That  the  removal  of  Manley  from  the  premises,  was  under 
the    circumstances,    sufficient    proof  of  the    termination    of   the 
tenancy. 

2.  That   the   receipt   of   money   (rent)   by   the   plaintiff  from 
Montegu,  the  occupant  of  the  house,  after  Manley  had  so  removed 
from  the  premises,  and  after  the  plaintiff  had  gone  to  the  premises 
to  distrain  for  five  or  six  successive  quarters,  was  such  a  recog- 
nition of  Montegu  as   his    tenant  as   to   discharge  Manley  from 
liability. 

3.  That  the  defendant  telling  Montegu  he  would  release  him 
from  responsibility,  was  no  recognition  on  the  part  of  the  defendant 
of  the  continuance  of  his  lease. 

The  judge  however  charged  the  jury  : 

1.  That  the  removal  of  the  defendant  was  not  conclusive  proof 
of  the  termination  of  his  tenancy. 

2.  That  the  receipt  by  the  plaintiff  of  money  (rent)  from  Mon- 
tegu,  *the  occupant  of  the  premises,  after   going  to  the  r*^g^ 
premises  to   distrain,  might  not  be  a  recognition   by  the 
plaintiff  of  Montegu  as  his  tenant,  so  as  to  discharge  Manley  from 
liability. 

3.  That  Manley  telling  Montegu  he  would  release  him  from 
responsibility,   was  under  the  circumstances,  a  declaration    from 
which  they  might  infer  the  recognition  by  him  of  the  continuance 
of  the  lease. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defendant 
removed  the  record  to  this  court,  and  assigned  the  following  errors, 

fiz.  : 
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1.  The  court  erred  in  not  charging  the  jury  that  the  removal 
of  Manley,  the  plaintiff  in  error,   was  under   the   circumstances, 
sufficient  proof  of  the  termination  of  the  tenancy. 

2.  The  court  erred  in  charging  the  jury  that  said  removal  was 
not  conclusive  proof  of  the  termination  of  said  tenancy,  the  counsel 
for  plaintiff  in  error  requesting  him  to  charge  that  it  was  sufficient 
proof  of  the  termination  of  the  tenancy. 

3.  The  court  erred  in  not  charging  the  jury  that  the  removal  of 
the   plaintiff  in  error  from  the   premises,  and  the  plaintiff  below 
receiving  rents  from  Montegu,  the  occupant  of  the  Jiouse,  after  dis- 
training for  five  or  six  successive  quarters  upon  Montegu's  goods, 
subsequently,  was  such  a  recognition  by  him  of  Montegu  as  his 
tenant,  as  discharged  Manley  from  liability. 

4.  The  court  erred  in  charging  the  jury  that  the  receipt  by  the 
plaintiff  below  of  money  (rent)  from  Montegu,  after  going  to  the 
premises  to  distrain,  might  not  be  a  recognition  by  the  plaintiff 
below  of  Montegu  as  his  tenant. 

5.  The  court  erred  in  not  charging  the  jury  that  Manley  telling 
Montegu  he  would  release  him  from  responsibility,  was  not  under 
the  circumstances,  such  a  declaration  from  which  they  might  infer 
the  recognition  by  Manley  of  the  continuance  of  his  lease. 

6.  The  verdict  was  not  supported  by  the  evidence  and  law  of 
the  case. 

Mr.  Oakford,  for  the  plaintiff  in  error,  cited  Comyn's  Land, 
and  Ten.  305 ;  Lesley  v.  Randolph,  4  Rawle  123 ;  Bradby  on  Dis- 
tresses 78 ;  Panton  v.  Jones,  3  Campb.  372 ;  1  Hen.  Blackst.  311  ; 
2  B.  &  Aid.  119 ;  5  Id.  322 ;  2  Campb.  505 ;  3  Taunt.  65 ;  4  Id. 
407. 

The  case  was  not  argued  on  the  part  of  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — We  think  there  is  no  error  in  the  charge  of  the  ( 
court  below  to  the  jury;  nor  in  its  answers  to  the  points  sub- 
mitted by  the  counsel  for  the  plaintiff  in  error,  who  was  the 
defendant  below.  That  the  relation  of  landlord  and  tenant  existed 
at  one  time  between  the  plaintiff  and  the  defendant,  under  an 
*iflr-i  express  written  ""contract,  creating  the  same,  is  admitted; 
J  and  the  only  question  raised  on  the  trial  of  the  cause 
was,  whether  that  had  not  been  terminated  by  the  acts  of  the 
parties  merely,  without  any  express  agreement  between  them,  or 
declarations  made  by  either  snowing  distinctly  that  it  was  so, 
or  even  that  they  wished  it  to  be  so.  Manley,  the  plaintiff  in 
error,  by  his  agreement  in  writing,  dated  the  4th  of  March  1830, 
promised  to  pay  Dupuy,  the  defendant  in  error,  or  his  legal  rep- 
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resentatives,  fifty  dollars  per  quarter  of  a  year,  for  the  rent  of 
his  house  No.  106  Cedar  street ;  rent  to  commence  on  the  26th 
of  February  1830.  Now  admitting  this,  as  contended  for  by 
the  plaintiff  in  error's  counsel,  to  be  only  a  letting  by  the  quarter, 
and  not  for  the  year,  still  it  gave  to  him  such  an  interest  in 
the  premises  as  enabled  him  to  underlet  them  if  he  chose ;  and 
the  testimony  certainly  does  go  to  show,  that  he  did  so  to  Mon- 
tegu ;  and  that  Montegu  was  his  tenant  as  much  as  four  years 
after  the  commencement  of  his  lease  from  the  defendant  in 
error.  This  would  seem  to  have  been  so ;  because  in  March  1834, 
when  the  first  distress  was  made  by  the  defendant  in  error,  for 
arrear  in  rent,  it  is  not  easy  to  account  for  the  conduct  and  decla- 
rations of  the  plaintiff  in  error  to  Montegu,  upon  any  other 
ground  than  that  the  latter  was  his  tenant,  and  being  in  posses- 
sion of  the  house,  was  bound  to  pay  rent  to  him  for  it,  which 
then  had  not  become  payable,  as  Montegu  said,  though  the  plain- 
tiff in  error's  rent,  it  would  seem  had,  as  he  did  not  complain 
of  the  defendant  in  error's  distraining,  nor  deny  his  right  to  do  so 
for  rent  then  claimed  to  be  due  to  him ;  but  on  the  contrary, 
promised  Montegu  that  he  would  exonerate  him  and  his  goods 
from  the  payment  of  it ;  thus  plainly  intimating  that  he  would 
settle  or  pay  it  himself,  it  being  justly  due  to  the  defendant  in 
error,  but  not  from  Montegu.  If  the  plaintiff  in  error  then,  as 
the  testimony  would  seem  to  show  was  the  case,  at  the  time  he 
quitted  the  actual  occupation  of  the  house  himself,  leased  it  to 
Montegu,  it  would  have  been  clearly  wrong  in  the  court  to  have 
charged  the  jury  as  requested  by  his  counsel,  that  his  removal 
therefrom  was  sufficient  proof  of  the  termination  of  his  tenancy, 
or  in  other  words,  of  his  lease,  under  the  defendant  in  error.  The 
evidence  undoubtedly  rather  went  to  show  that  Montegu  was  in  the 
possession  of  the  house  under  a  contract  with  the  plaintiff  in  error, 
and  that  there  was  no  privity  of  contract  between  Montegu  and 
the  defendant  in  error ;  but  that  the  privity  of  contract  for  the 
occupation  of  the  house  still  continued  between  the  plaintiff  in 
error  and  the  defendant  in  error,  upon  which  the  former  might  be 
rendered  liable  to  the  latter  for  the  rent,  as  it  became  due,  accord- 
ing to  the  terms  of  their  original  agreement. 

But  it  has  been  argued,  that  because  the  defendant  in  error,  as 
it  is  alleged,  received  four  or  five  consecutive  quarter's  rent  sub- 
sequently from  Montegu,  he  thereby  recognised  him  as  his  ten- 
ant, and  discharged  the  plaintiff  in  error  from  all  liability  to  pay 
any  subsequent  accruing  rent ;  and  that  the  court  below  ought 
to  have  given  *it  so  in  charge  to  the  jury.  From  the  r*}gg 
testimony,  however,  it  does  not  appear  that  the  defendant 
in  error  ever  demanded  his  rent  from  Montegu,  but  on  the  con- 
trary made  out  his  bills  for  it  as  it  became  due  against  the  plain- 
3  165 


lb'6  SUPREME  COURT  [Dec.  Term, 

[Manley  c.  Dupuy.] 

tiff  in  error,  which  he  placed  in  the  hands  of  his  bailiff,  accom- 
panied by  a  warrant  of  distress ;  that  the  bailiff  called  upon  the 
plaintiff  in  error  for  the  payment  of  these  subsequent  rents, 
when  he  told  the  bailiff  "  you  know  where  there  are  plenty  of 
goods — go  and  get  the  money  there."  The  bailiff  accordingly, 
it  would  seem,  went  to  the  leased  premises,  the  only  place  to 
which  he  could  go  for  a  distress,  where  he  found  goods  which  he 
distrained  for  the  rent;  upon  which  Montegu,  claiming  the  goods, 
paid  the  rent  in  order  to  relieve  them  from  the  distress,  but 
never  paid  rent  to  the  defendant  in  error  otherwise.  So  far  the 
evidence  would  rather  go  to  show  that  the  defendant  in  error 
always  looked  to  the  plaintiff  in  error  as  his  tenant  for  the  rent, 
as  often  as  it  fell  due ;  and  that  the  plaintiff  in  error  when  called 
on  thus  to  pay  it,  never  seems  to  have  denied  his  liability  as  such 
to  pay  it ;  but  merely  intimated  to  the  defendant  in  error  or  his 
bailiff,  that  he  must  go  and  collect  it  by  distress,  without  even 
saying  that  Montegu  ought  to  pay  it.  Seeing  then  the  rent 
was  to  be  collected  by  distress,  the  defendant  in  error  had  no  choice 
of  goods  to  distrain  on,  other  than  among  those  to  be  found  upon 
the  leased  premises;  and  if  sufficient  were  there  to  answer  the 
amount  of  the  rent  due,  it  was  not  necessary  that  he  should  know, 
nor  that  he  should  inquire  whose  goods  they  were ;  whether  they 
were  the  goods  of  the  plaintiff  in  error,  of  Montegu,  or  of  a 
third  person  who  had  never  been  in  possession,  nor  occupied  the 
leased  premises  for  a  moment,  he  had  the  right  to  distrain  them 
for  his  rent,  without  knowing  or  being  bound  to  know  who  was 
the  owner  of  them.  It  would  not  therefore  be  reasonable  that 
the  mere  circumstance  ef  the  defendant  in  error's  having  dis- 
trained upon  goods  that  belonged  to  Montegu,  for  the  rent  that 
fell  due  while  Montegu  was  in  possession  of  the  house,  should  per 
%e,  without  its  being  so  intended,  have  the  effect  of  destroying 
the  relation  of  landlord  and  tenant  thereafter  between  the  defend- 
ant in  error  and  plaintiff  in  error,  that  had  previously  thereto 
existed  between  them ;  nor  does  it  necessarily  go  to  establish 
privity  of  contract  between  the  defendant  in  error  and  Montegu, 
in  regard  to  the  occupation  of  the  house ;  but  merely  to  prove 
that  Montegu,  if  he  occupied  the  house  during  the  time  the  rent 
distrained  for  was  claimed,  was  not  a  trespasser  on  the  rights  of 
the  defendant  in  error,  by  his  having  occupied  the  house,  and 
that  he  could  not  be  so  thereafter  considered  by  the  defendant 
in  error ;  and  this  is  the  utmost  extent  to  which  the  authorities 
cited  by  the  counsel  for  the  plaintiff  in  error  go.  It  is  there- 
fore a  misapprehension  of  the  law,  to  suppose  that  the  distress 
of  the  goods  of  a  sub-lessee,  or  even  of  the  asignee  of  the  first 
lessee,  by  the  first  lessor  for  rent  due  to  him  from  his  immediate 
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lessee,  destroys  all  future  privity  of  contract  between  r*-i->7 
them,  *and  consequently  releases  the  first  lessee  from  *• 
his  future  liability  to  his  lessor  for  the  rent,  which  may  become 
due  thereafter  according  to  the  terms  of  his  lease.  See  Mills  v. 
Auriol,  1  Hen.  Bl.  433;  s.  c.  4  Term  Rep.  94;  Boot  v.  Wilson, 
8  East  311.  As  well  might  it  be  said  that  the  distress  of  the 
goods  of  a  third  person  found  upon  the  leased  premises,  where 
the  lessee  had  quitted  the  actual  possession  of  them,  but  the  owner 
of  the  goods  distrained  on  for  the  rent,  had  never  been  in  the  pos- 
session nor  had  any  connection  with  them  whatever,  should  have 
the  effect  of  releasing  the  lessee  from  his  liability  to  the  payment 
of  subsequently-accruing  rent ;  but  this  I  apprehend  will  not  be 
contended  for. 

Upon  a  careful  examination  of  the  evidence  given  on  the  trial 
of  the  cause,  and  the  instruction  of  the  court  to  the  jury,  contained 
as  well  in  its  charge  as  in  its  answers  to  the  points  submitted  by 
the  counsel  for  the  plaintiff  in  error,  we  are  of  opinion  that  he  has 
no  good  reason  to  complain,  and  that  he  was  dealt  with  quite  as 
favorably  as  he  had  any  right  to  demand.  The  judgment  is  there- 
fore affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Whart.  11. 

See  also  2  W.  &  S.  556  ;  8  Barr  120  ;  11  Harris  20.  ||  Smith  v.  Clark,  1  W. 
N.  C.  445  (C.  P.).  A  landlord  may  receipt  to  an  actual  occupant  without  dis- 
charging the  lessee.  Per  Thayer,  J. 


[PHILADELPHIA,  JANUARY  28,  1837.] 

Luciani  against  The  American  Fire  Insurance 
Company. 

1.  A  policy  of  insurance  executed  by  the  defendants,  an  incorporated  com- 
pany, under  their  seal,  for  the  term  of  one  year,  contained  a  clause  that  per- 
sons desirous  of  continuing  their  insurances,  might  do  so  by  a  timely  pay- 
ment of  the  premium,  without  being  subject  to  any  charge  for  the  policy, 
insurance  was  accordingly  continued  from  year  to  year  by  endorsements 
the  policy,  which  were  not  under  seal :  Held,  that  these  endorsements 
continue  the  instrument  as  a  specialty  ;  and  therefore,  that  the  action  of  cpv 
enant  would  not  lie  to  recover  for  a  loss  incurred  after  the  expiratio 

2.  The  plaintiff  might  have  demanded  a  policy  in  conformity  with  the 
clause,  and  have  maintained  an  action  for  the  breach  of  it ;  or  he  might  per 
haps,  maintain  assumpsit  on  the    contract  remaining  in   parol. 

•(«,  C.  J. 
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Tins  was  an  action  of  covenant  brought  in  the  Supreme  Court 
to  March  term,  1836,  by  John  Luciani  against  the  American  Fire 
Insurance  Company,  on  a  policy  of  insurance  against  fire. 
*lfi81  *The  policy  was  dated  the  14th  day  of  November,  A.  D. 
'  1833,  and  was  limited  to  one  year;  but  the  insurance  had 
been  continued  by  successive  annual  renewals  endorsed  on  the 
policy,  but  without  any  seal  affixed  to  the  endorsements,  and  with 
variations  as  to  the  amount  insured  and  the  premium  ;  the  last 
renewal  having  been  on  the  14th  of  November  1835.  The  loss 
happened  on  the  10th  of  January  1836. 

The  following  declaration  was  filed. 

"  The  American  Fire  Insurance  Company  of  Philadelphia  were 
summoned  to  answer  John  Luciani  of  a  plea,  that  the  said  company 
keep  with  him  the  covenants  made  by  the  said  company  with  the 
said  L.,  according  to  the  force,  form  and  effect  of  a  certain  policy 
of  insurance,  betweeen  them  made,  &c.  And  thereupon  the  said 
J.  L.,  by  I.  H.  his  attorney,  complains,  for  that  whereas  heretofore, 
to  wit :  on  the  fourteenth  day  of  November  one  thousand  eight 
hundred  and  thirty-five,  at  Philadelphia  in  the  state  of  Pennsylva- 
nia, by  a  certain  instrument,  or  policy  of  insurance,  sealed  with 
the  common  seal  of  the  company  aforesaid,  which  the  said  L.  now 
here  into  court  brings,  the  date  whereof  is  the  same  day  and  year 
aforesaid,  reciting,  that  whereas,  the  said  company  had  received 
of  the  said  L.  the  sum  of  $24.50,  premium  for  insuring  on  mer- 
chandise, six  thousand  four  hundred  dollars,  on  furniture,  five  hun- 
dred dollars,  and  on  fixtures,  one  hundred  dollars,  the  capital  stock, 
estate,  and  securities  of  the  said  company  should  be  subject  and 
liable  to  pay,  make  good,  and  satisfy  unto  the  said  J.  L.,  his  heirs, 
executors,  administrators  or  assigns,  all  such  damage  or  loss  which 
should  or  might  happen  by  fire  to  the  property  above  mentioned, 
from  the  date  thereof  to  the  full  end  and  term  of  one  year,  not 
exceeding  in  the  whole  the  sum  of  seven  thousand  dollars,  according 
to  the  amounts  as  above  mentioned  ;  unless  the  said  company  shall 
within  thirty  days  after  the  proof  of  such  damage  to,  or  loss  of  the 
merchandise,  furniture  and  fixtures  aforesaid  insured,  furnish  the 
said  insured  with  the  like  quantity  of  any  or  all  of  the  said  goods, 
and  of  the  same  quality  as  those  so  injured  by  fire,  or  should  make 
good  the  damage  or  loss  by  paying  therefor. 

And  the  said  J.  L.  further  says,  that  during  the  continuance  of 
the  said  policy,  the  aforesaid  goods  specified  in  the  said  policy, 
happened  to  be,  and  were  set  on  fire,  and  were  much  burnt,  dam- 
nified and  hurt  by  the  said  fire,  and  that  the  loss  and  damage 
which  happened  to  the  said  goods  by  the  said  fire,  amounted  to  a 
large  sum  of  money,  to  wit,  to  the  sum  of  ten  thousand  dollars, 
whereof  the  said  The  American  Fire  Insurance  Company  then  and 
there  had  notice  and  full  and  sufficient  proof.  And  yet  the  said 
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company  or  their  officers,  workmen  or  assistants,  or  any  of  them, 
did  not  after  proof  of  said  loss  and  damage  so  happened  to  the  said 
goods,  give  direction  for  putting  the  same  in  as  good  a  condition  as 
the  same  *were  before,  by  the  fire,  or  make  good  the  loss  or  r*i^q 
damage  by  paying  therefor.  Neither  did  the  said  company  ' 
within  thirty  days,  or  at  any  time  since,  after  proof  of  the  damage, 
or  loss  aforesaid,  to  the  aforesaid  goods,  furnish  the  said  J.  L.  with 
the  like  quantity  of  all  or  any  of  the  said  goods,  or  of  the  same 
quality  of  those  so  injured  by  the  said  fire,  nor  make  good  the 
damage  or  loss  aforesaid,  by  paying  therefor,  which  they  ought  to 
have  done,  according  to  the  form  and  effect  of  the  said  covenant 
in  that  behalf  made ;  and  that  the  said  American  Fire  Insurance 
Company,  though  often  requested,  have  not  kept  their  said  cove- 
nant with  the  said  J.  L.,  whereby  the  said  J.  L.  says  he  is  damni- 
fied to  the  value  of  ten  thousand  dollars,  and  therefore  he  brings 
suit,  &c." 

The  defendants  craved  oyer  of  the  instrument,  and  demurred 
generally. 

On  a  former  day,  Mr.  Hazlehurst,  for  the  plaintiff,  obtained  a 
rule  to  show  cause  why  the  declaration  on  the  record  should  not  be 
withdrawn,  and  the  following  substituted : 

"  The  American  Fire  Insurance  Company,  a  body  politic  and 
corporate  in  law,  were  summoned  to  answer  John  Luciani  of  the 
county  aforesaid,  of  a  plea  that  they  keep  with  him  the  covenants 
made  between  them,  according  to  the  force,  form  and  effect  of  a 
certain  deed  made  by  the  said  The  American  Fire  Insurance  Com- 
pany to  the  said  J.  L.,  and  so  forth,  Whereupon  the  said  J.  L.,  by 
I.  H.,  his  attorney,  complains,  for  that  whereas  by  a  certain  deed 
commonly  called  a  policy  of  insurance,  made  by  the  said  The 
American  Fire  Insurance  Company,  and  by  them  sealed  with  their 
common  seal,  on  the  fourteenth  day  of  November,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  thirty-three,  at  Phila- 
delphia, to  wit,  at  the  county  aforesaid,  which  said  deed  sealed  as 
aforesaid,  the  said  plaintiff  now  into  court  brings,  bearing  date  the 
day  and  year  aforesaid ;  reciting  that  the  said  The  American  Fire 
Insurance  Company  had  received  of  the  said  plaintiff  seven  dollars 
premium  for  making  insurance,  according  to  the  tenor  of  their 
printed  proposals  and  conditions  thereunto  annexed,  upon  mer- 
chandise generally,  wholesale  and  retail,  composing  the  stock  of  a 
confectioner,  in  a  brick  building,  No.  205  North  Second  street, 
namely,  on  merchandise,  sixteen  hundred  dollars,  fixtures  one  hun- 
dred dollars,  and  household  goods,  three  hundred  dollars — they, 
the  said  The  American  Fire  Insurance  Company,  did  then  and 
there  covenant,  promise  and  agree,  to  and  with  the  said  plaintiff, 
that  in  consideration  thereof  the  capital  stock  of  five  hundred  thou- 
sand dollars,  estate  and  securities  of  The  American  Fire  Insur- 
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ance  Company  should  be  subject  and  liable  to  pay,  make  good  and 
satisfy  unto  the  said  insured,  his  heirs,  executors,  administrators  or 
assigns,  all  such  damage  or  loss  which  should  or  might  happen  by 
aci-A-i  fire  to  the  property  *above  mentioned,  from  the  date  thereof 
'  to  the  full  end  and  term  of  one  year,  not  exceeding  the  sum 
of  two  thousand  dollars,  unless  the  said  company  should  within 
thirty  days  after  the  proof  of  such  damage  or  loss,  furnish  the  said 
insured  with  a  like  quantity  of  any  or  all  of  the  said  goods,  and. of 
the  same  quality  as  those  so  injured  by  fire,  or  should  make  good 
the  damage  or  loss  by  paying  therefor,  according  to  an  estimate 
thereof  to  be  made  by  arbitrators  indifferently  chosen,  whose  award 
in  writing  should  be  conclusive  and  binding  on  all  parties.  And 
it  was  thereby  agreed  by  the  said  parties,  that  the  policy  should 
expire  at  twelve  o'clock  at  noon,  on  the  fourteenth  day  of  Novem- 
ber in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
thirty -four.  And  whereas,  also,  on  the  twenty-eighth  day  of  May, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  thirty- 
four,  the  said  The  American  Fire  Insurance  Company,  as  appears 
by  endorsement  on  the  said  policy  of  insurance,  received  of  the  said 
plaintiff  one  dollar  by  way  of  premium,  for  an  insurance  of  five 
hundred  dollars ;  namely,  on  merchandise,  three  hundred  dollars, 
and  furniture,  two  hundred  dollars,  on  the  terms  and  conditions 
aforesaid,  until  the  fourteenth  of  November,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  thirty-four,  at  noon.  And 
whereas  the  said  The  American  Fire  Insurance  Company,  on  the 
fourteenth  day  of  November,  eighteen  hundred  and  thirty-four,  at 
the  county  aforesaid,  in  consideration  of  the  sum  of  ten  dollars  and 
fifty  cents,  paid  to  them  by  the  said  plaintiff,  as  appears  by 
endorsement  on  the  said  policy,  did  agree  to  continue  the  said 
insurance  for  one  year,  ending  at  noon  on  the  fourteenth  day  of 
November,  eighteen  hundred  and  thirty-five,  for  the  sum  of  three 
thousand  dollars,  namely,  on  merchandise,  two  thousand  four  hun- 
dred dollars,  on  furniture,  five  hundred  dollars,  and  on  fixtures, 
one  hundred  dollars.  And  whereas,  also,  on  the  seventeenth  day 
of  March,  eighteen  hundred  and  thirty-five,  the  said  The  American 
Fire  Insurance  Company  received  of  the  said  plaintiff  the  sum  of 
five  dollars,  by  way  of  premium  for  an  additional  insurance  on  the 
said  merchandise,  furniture  and  fixtures,  on  the  terms  and  condi- 
tions aforesaid,  until  the  fourteenth  day  of  November,  eighteen 
hundred  and  thirty-five,  at  noon.  And  whereas  the  said  The 
American  Fire  Insurance  Company,  on  the  fourteenth  day  of 
November,  eighteen  hundred  and  thirty-five,  at  the  county  afore- 
said, in  consideration  of  the  sum  of  twenty-four  dollars  and  fifty 
cents,  paid  to  them  by  the  said  plaintiff,  by  endorsement  on  the 
said  policy,  did  agree  to  continue  the  said  insurance  for  one  year, 
ending  at  noon  on  the  fourteenth  day  of  November,  eighteen  hun- 
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dred  and  thirty-six,  for  the  sum  of  seven  thousand  dollars,  that  is 
to  say :  on  merchandise,  six  thousand  four  hundred  dollars,  on  fur- 
niture, five  hundred  dollars,  and  on  fixtures,  one  hundred  dollars. 
And  the  said  plaintiff  in  fact,  further  says,  that  at  the  time  of 
making  the  said  policy  of  insurance,  he,  the  said  plaintiff,  was 
interested  in  the  said  insured  merchandise,  *furniture  and  r*171 
fixtures,  in  the  said  policy  of  insurance  mentioned,  and  L 
thereby  intended  to  be  insured  to  a  large  amount,  to  wit,  to  the 
amount  of  seven  thousand  dollars,  to  wit,  at  Philadelphia  aforesaid, 
and  remained,  and  continued  so  interested  therein,  and  owner 
thereof,  from  the  making  of  the  said  policy  of  insurance  till  this 
time.  And  the  said  plaintiff  doth  aver,  that  afterwards,  to  wit,  on 
the  tenth  day  of  January,  eighteen  hundred  and  thirty-six,  at  the 
county  aforesaid,  while  the  said  policy  of  insurance  was  in  full 
force,  the  said  merchandise,  furniture  and  fixtures,  now  of  great 
value,  to  wit,  of  the  value  of  seven  thousand  dollars  and  over,  were 
then  and  there  injured,  and  wholly  destroyed  by  fire,  whereof 
notice  and  due  proof,  afterwards,  to  wit,  on  the  twelfth  day  of  Jan- 
uary, in  the  year  last  mentioned,  was  given  by  the  said  plaintiff, 
to  the  said  The  American  Fire  Insurance  Company  ;  and  the  said 
The  American  Fire  Insurance  Company  did  then  and  there  become 
liable  to  pay  the  said  plaintiff  the  said  sum  of  money,  unless  the 
said  company  should  within  thirty  days  after  the  proof  of  such 
damage  or  loss,  furnish  the  said  insured  with  a  like  quantity  of  any 
or  all  of  the  said  goods,  and  of  the  same  quality  as  those  so  injured 
by  fire,  or  should  make  good  the  damages  or  loss  by  paying  there- 
for, according  to  an  estimate  then  to  be  made  by  arbitrators,  indif- 
ferently chosen,  whose  award  in  writing  should  be  conclusive  and 
binding  on  all  parties. 

And  the  said  plaintiff  did  then  and  there  require  them  to  pay 
him  the  said  sum  of  seven  thousand  dollars  so  by  them  assured  in 
manner  aforesaid,  unless  they  should  make  good  the  said  damages 
as  aforesaid,  according  to  the  form  and  effect  of  the  said  deed  and 
of  the  covenant  in  that  behalf  so  made  as  aforesaid.  Yet  the  said 
J.  L.  in  fact  saith,  that  the  said  The  American  Fire  Insurance 
Company  have  not  paid  to  him  the  said  sum  of  seven  thousand 
dollars  or  any  part  thereof,  nor  made  good  the  said  damage  in 
manner  aforesaid,  contrary  to  the  form  and  effect  of  the  said  deed, 
and  of  their  covenant  so  made  by  them  in  that  behalf  as  aforesaid. 
And  so  the  said  John  saith,  that  the  said  The  American  Fire 
Insurance  Company,  although  often  thereto  requested,  have  not 
kept  with  and  performed  to  him  their  aforesaid  covenant,  but  have 
broken  the  same,  and  to  perform  the  same  "have  altogether  refused 
and  still  do  refuse,  to  the  damage  of  the  said  John  of  ten  thousand 
dollars,  lawful  money  of  the  United  States,  and  therefore  he  brings 

suit,  &c. 
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Mr.  ffazlehurst  now  contended  that  the  amendments  ought  to 
be  admitted,  as  they  set  forth  no  new  cause  of  action  ;  and  accord- 
ing to  the  cases,  so  long  as  the  plaintiff  adheres  to  the  original 
ground  of  his  claim,  he  has  a  right  to  amend.  Rodrigue  v.  Cur- 
cier,  15  S.  &  R.  83  ;  Coxe  v.  Tilghman,  1  Whart.  287.  Even 
after  judgment  on  demurrer,  the  court  will  grant  leave  to  amend. 
Burke  v.  Huber,  2  Watts  311.  The  question  then  is,  whether  the 
renewal  of  an  insurance  is  not  to  be  considered  as  a  re-execution 
*17<>1  °^  *tne  ins'rument-  The  instrument  is  the  same,  and  so  are 
^  the  parties.  It  is  not  a  substituted  agreement,  but  a  con- 
tinued one.  In  Vicary  v.  Moore,  2  Watts  451,  there  was  an 
agreement  for  an  alteration,  which  resolved  the  whole  into  parol. 
In  the  present  case,  there  was  no  modification.  In  Gower  v.  Ster- 
ner, at  this  term  (ante,  p.  75),  it  was  held  that  the  plaintiff  might 
delare  in  covenant  upon  a  specialty  amended  by  parol.  In  Moliere 
v.  The  Penn.  Fire  Ins.  Co.,  5  Rawle  247,  covenant  was  brought 
under  circumstances  like  the  present,  and  the  exception  was  not 
taken. 

Mr.  W.  B.  Reed,  and  Mr.  F.  W.  Hubbell,  for  the  defendants.— 
The  averments  in  the  two  declarations  differ  materially.  This 
is  not  the  case  of  a  mere  renewal,  or  continuance  from  year  to 
year — there  was  an  enlarged  risk,  and  a  new  premium.  By  the 
policy,  he  was  entitled  to  a  new  instrument  under  seal,  upon  which 
he  might  have  maintainrd  covenant ;  but  upon  the  parol  agreement 
for  renewal,  he  can  only  maintain  assumpsit.  It  is  settled  that 
assumpsit  will  lie  against  an  insurance  company ;  2  Phillips  on 
Ins.  377.  Where  a  specialty  has  been  varied  by  parol,  the  plain- 
tiff must  sue  in  assumpsit.  Vansant  v.  Sanford,  12  Johns.  197. 
These  agreements  are  not  mere  renewals,  but  substantive  agree- 
ments. The  cases  on  the  subject  of  amendments,  show  that  the 
new  declaration  is  not  admissible.  Farmers'  and  Mechanics'  Bank 
v.  Israel,  6  S.  &  R.  294  ;  Diehl  v.  McGlue,  2  Rawle  337  ;  Coxe  v. 
Tilghman,  1  Whart.  289. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — An  alteration  which  is  not  an  amendment  may 
be  disallowed ;  and  indeed  the  parties  have  put  the  issue  of  the 
contest  on  the  question  whether  covenant  is  maintainable  on  the 
case  set  out  in  the  new  counts ;  or,  in  other  words,  whether  the 
insurance  laid,  was  effected  by  specialty  or  by  parol.  The  origi- 
nal policy  covered  the  stock  of  a  confectioner,  valued  at  $2000 ; 
which  was,  by  express  stipulation,  to  expire  at  the  end  of  a  year. 
It  is  not  pretended  that  any  new  policy  was  sealed  ;  but  it  is  sup- 
posed that  subsequent  contracts  of  insurance  were  introduced  into 
the  old  one,  through  a  clause  in  the  printed  conditions  annexed  to 
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it,  which  is  undoubtedly  a  part  of  it.  By  this  clause,  it  is  pro- 
vided that  "  persons  desirous  of  continuing  their  insurances,  may 
do  so,  by  a  timely  payment  of  the  premium,  without  being  subject 
to  any  charge  for  the  policy ;"  and  the  first  step  taken  by  the 
assured,  was  not  to  continue  the  original  insurance,  but  to  insure 
an  additional  sum  by  payment  and  endorsement  of  an  additional 
premium  within  the  year,  and  without  a  corresponding  alteration 
of  the  instrument,  or  the  execution  of  a  new  one.  The  amount 
iusured  was  extended  by  *payment  and  endorsement  of  a  r*-i"c> 
further  premium  at  the  end  of  the  first  year,  to  $3000,  and  I 
swelled  during  the  second  to  $5000  ;  which  was  further  increased 
for  the  third,  being  that  in  which  the  loss  occurred,  by  $2000  more. 
Now  stripped  of  the  right  of  renewal,  it  would  not  be  pretended,  that 
the  executed  policy  had  not  expired  by  efflux  of  time,  or  that  with- 
out adaptation  and  redelivery,  it  could  be  used  to  embody  a  subse- 
quent contract.  The  commercial  nature  of  insurance,  may  serve 
to  relax  the  rigidity  of  rules  of  construction  ;  but  it  can  dispense 
with  no  technical  formality  inherent  in  the  constitution  of  a  com- 
mon-law instrument.  Unassisted  by  a  particular  stipulation,  an 
expired  policy  stands  on  the  footing  of  an  expired  lease,  which, 
though  it  be  competent  to  show  the  conditions  of  a  subsequent  let- 
ting by  parol,  is  incompetent  to  show  a  subsequent  letting  by  deed, 
unless  it  were  re-delivered,  having  been  altered  to  comport  with 
the  date  and  duration  of  the  term.  What,  then,  is  the  effect  of 
the  clause  in  question,  which,  it  must  be  admitted,  was  as  effectu- 
ally incorporated  with  the  original  policy,  as  if  it  were  contained 
in  the  body  of  it?  It  runs,  that  previous  insurance  might  be  pro- 
longed by  payment  of  premium  only,  and  without  an  additional 
charge  for  the  policy.  Does  that  import  a  right  to  renew  the  con- 
tract as  a  specialty,  without  renewing  the  instrument  as  a  specialty  ? 
It  imports  no  more  than  that  the  instrument  should  be  furnished 
by  the  company  free  of  an  expense  which  would  otherwise  have 
been  equal  to  the  premium  of  an  insurance  on  $500,  and  which 
might  well  be  thought  sufficiently  important  to  be  made  a  subject 
of  particular  stipulation.  But  taking  that  to  be  otherwise,  how 
could  the  essence  of  a  contract  be  changed  by  an  agreement,  so  as 
to  make  that  a  specialty  which  is  no  specialty  by  the  common  law  ? 
It  is  to  be  remembered,  that  the  action  is  not  on  the  instrument  as 
it  was  executed ;  that  the  insurance  effected  by  it  expired  at  the 
appointed  time  ;  that  the  clause  in  question  regards  insurance  to 
be  made  thereafter  ;  and  that  every  renewal,  even  on  the  old  terras, 
was  necessarily  to  be  a  distinct  contract — a  consideration  which 
makes  it  unnecessary  to  insist  on  the  fact,  that  each  renewal  was 
actually  on  new  and  different  terms.  Now  it  will  not  be  pretended 
that  an  agreement  can  dispense  with  those  forms  of  subsequent 
execution,  which  the  law  declares  essential  to  give  the  contract 
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extension,  and  yet  preserve  its  generic  character.  A  clause  that 
subsequent  verbal  alterations  or  additions  should  be  treated  as  if 
they  were  incorporated  with  the  instrument,  and  make  the  whole  a 
specialty,  would  fail  of  the  effect  ;  and  parol  endorsements  have  no 
greater  force  than  verbal  stipulations.  A  covenant  that  notes  or 
bills  to  be  drawn,  should  have  the  qualities  of  specialties,  would 
not  make  them  so,  or  confound  the  settled  distinctions  of  the  law. 
It  is  said  by  Perkins,  sect.  129,  that  a  deed  must  be  actually 
sealed ;  and  that  a  writing  delivered  as  a  deed,  is  not  such  without 
it — a  principle  observed  in  Taylor  v.  Glaser,  2  S.  &  R.  502,  where 
*,~  ,-•  the  writing,  though  *said  to  be  sealed  in  the  conclusion,  and 
'  in  the  memorandum  of  attestation,  was  held  to  be  but  parol. 
If,  then,  the  payment  of  a  further  premium  cannot  make  the  old 
policy  a  new  one,  what  is  the  effect  of  it  ?  Precisely  the  effect  of 
an  order  to  insure,  and  no  more.  The  plaintiff  might  have  de- 
manded a  policy  in  conformity  to  the  clause,  and  have  maintained 
an  action  for  breach  of  it ;  or  he  might  perhaps  maintain  assumpsit 
on  the  contract  remaining  in  parol ;  but  he  cannot  maintain  cove- 
nant on  what  is  no  more  than  the  conditions  of  a  deed  to  be  exe- 
cuted. 

Rule  discharged. 

See  ante  79. 

U  Cited  by  Counsel,  2  Norris521.|| 
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Case  of  Adelphi  Street. 

CKRTIORARI 

1.  The  uniform  practice  under  the  road  laws  has  been  to  allow  two  full 
terms  for  exceptions  to  the  reports  of  juries,  as  well  on  proceedings  for  raea- 
ting,  as  opening  roads  and  streets,  and  as  well  in  the  city  of  Philadelphia  as 
elsewhere. 

2.  Where  a  jury  was  appointed  on  the  12th  of  October  1835,  to  report  on 
the  expediency  of  vacating  a  certain  street  in  the  city  of  Philadelphia,  and 
on  the  19th  of  the  same  month  the  jury  made  a  report,  which,  on  the  26th 
of  the  same  month,  was  confirmed  nisi ;  and  on  the  13th  of  January  1836,  the 
report  was  confirmed  absolutely  ;  the  Supreme  Court  quashed  the  proceed- 
ings. 

THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions  for  the 
county  of  Philadelphia,  to  remove  the  proceedings  in  the  matter 
of  the  opening  of  a  street  called  Adelphi  street,  between  Fifth 
and  Sixth  streets,  and  Walnut  and  Prune  streets,  in  the  city  of 
Philadelphia. 

The  proceedings  in  the  court  below  were,  shortly,  as  follows  : — 
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On  the  12th  of  October  1835,  a  petition  was  presented  by  James 
Page  and  others,  setting  forth  that  Adelphi  street,  running  from 
the  western  side  of  Fifth  street  to  the  eastern  side  of  Sixth  street, 
of  the  width  of  twenty-seven  feet,  commencing  on  the  north  side, 
at  a  distance  *of  two  hundred  and  twenty  feet  south  of  Wai-  r^-ij- 
nut  street,  has  been  laid  out,  and  by  the  court  ordered  to  L 
be  opened ;  and  praying  that  the  western  end  of  the  said  street,  one 
hundred  and  ninety-nine  feet  east  from  Sixth  street  be  vacated. 
On  the  same  day  the  court  appointed  twelve  viewers. 

On  the  16th  of  October  1835,  the  jury  met  and  reported  in  favor 
of  vacating  the  street. 

On  the  26th  of  October  1835,  the  report  of  the  jury  was  con- 
firmed, nisi. 

On  the  13th  of  January  1836,  the  report  was  confirmed  abso- 
lutely, and  it  was  ordered  that  Adelphi  street,  as  therein  described, 
running  eastward  from  Sixth  street,  one  hundred  and  ninety-nine 
feet,  to  be  forthwith  closed  and  vacated. 

On  the  5th  of  March  1836,  exceptions  were  filed  and  overruled. 

In  this  courj  the  following  exceptions  were  filed : — 

1.  That  the  appointment  of  a  jury  to  view,  was  made  on  the 
12th   of   October  1835,  and  their  report  was  to  the  next  term, 
December.     Whereas  they  met  on  the  19th  of  October  1835,  and 
filed  their  report  on  the  21st  of  October  1835,  which  was  con- 
firmed by  the  Court  of  Quarter  Sessions,  on  the  26th  of  October 
1835,  before  the  December  Term,  to  which  the  proceedings  were 
returnable. 

2.  That  the  report  was  confirmed  absolutely  by  the  Court  of 
Quarter  Sessions,  on  the  13th  of  January  1836,  before  the  court 
next  after  that  to  which  the  report  was  made,  and  it  was  ordered 
that  Adelphi  street  should  forthwith  be  closed  and  vacated. 

3.  The  petition  to  vacate  was  presented,  and  the  jury  appointed 
before  the  street  was  opened. 

4.  The  petition  does  not  set  forth  in  a  clear  and  intelligible 
manner,  the  length,  breadth,  situation,  and  other  circumstances  of 
such  part  of  the  street  which  was  desired  to  be  vacated. 

5.  The  petition  should  have  applied  for  a  jury  to  view,  and  not 
a  jury  to  vacate. 

6.  The  court  appointed  twelve  jurors,  when  they  should  have 
appointed  but  six-. 

7.  The  said  street  when  opened,  according  to  the  report  of  a 
former  jury,  will  not  be  useless,  inconvenient  and  burthensome. 

8.  The  jury  reported  to  vacate,  from  a  representation  that  the 
ground  occupied  by  the  street  was  necessary  for  a  hotel,  intended 
to  be  built  on  the  corner  of  Sixth  and  Walnut  streets,  whereas, 
should  that  be  the  fact,  the  county  might  be  burdened  by  heavy 
damages  in  case  of  a  future  application  to  extend  this  street. 
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9.  There  was  no  notice  of  the  time  and  place  of  meeting  given 
to  the  owners  of  property  on  Adelphi  street. 
*17fil     *10.  The  proceedings  are  not  conformable  to  law. 

Mr.  Kittera  and  Mr.  0.  J.  Ingersoll,  referred  to  the  acts  of  the 
6th  of  April  1802  ;  6th  February  1815  ;  25th  March  1805  ;  15th 
of  April  1835;  the  case  of  Fitzwater  street,  4  S.  &  R.  106  ;  case 
of  Aston's  road,  2  P.  &  W.  532,  and  argued  that  the  proceedings 
below  were  irregular,  the  confirmation  of  the  report  having  taken 
place  at  the  same  court  at  which  the  jury  were  appointed. 

Mr.  H.  M.  Phillips  and  Mr.  Dallas,  contra,  contended  that  by 
the  uniform  practice  of  the  Court  of  Quarter  Sessions  for  the 
county  of  Philadelphia,  the  day  for  hearing  reports  of  juries  in 
road  cases  was  the  return-day  for  said  reports,  where  the  juries 
were  appointed  at  the  same  term.  The  power  to  vacate  a  street  in 
the  city  of  Philadelphia  did  not  exist  until  the  passage  of  the  act 
of  15th  April  1835,  which  does  not  require  a  greater  interval  of 
time  than  was  given  here.  They  cited  the  case  of  Spear's  Road,  1 
S.  &  R.  142. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  has  ever  been  a  cardinal  point  in  our  system 
of  road  laws,  to  allow  two  full  terms  for  exceptions.  By  the  gene- 
ral law  of  1802,  and  that  of  1836  which  has  superseded  it,  the 
order  to  view  is  returnable  to  the  term  succeeding  that  at  which  the 
viewers  have  been  appointed,  as  well  in  the  case  of  a  private,  as  a 
public  road  ;  and  the  report  being  then  received,  lies  over  to  the 
next  term  for  confirmation.  The  same  provision  is  made  in  the 
act  of  1805,  for  laying  out  streets  in  Philadelphia  ;  and  though  it 
is  not  expressly  reiterated  in  the  act  for  vacating  them,  its  inten- 
tion in  practice  is  necessary  to  preserve  the  harmony  of  the  system. 
This  act,  if  such  it  may  be  called,  is  conceived  in  a  few  words, 
appended  to  a  section  authorizing,  among  other  things,  the  appoint- 
ment of  viewers  to  report  on  the  propriety  of  vacating  Oak  alley ; 
by  which  the  confirmation  was  directed  to  be  "  in  the  usual  man- 
ner." But  why  allow  the  usual  time  for  exceptions  in  the  case  of 
that  alley,  and  not  in  cases  to  arise  subsequently  ?  It  is  evident 
from  the  specific  character  of  its  associates,  that  the  general  pro- 
vision was  forced  into  the  bill  in  the  hurry  of  a  discussion,  which 
may  account  for  its  barrenness  of  detail ;  and  we  are  not  to  intend 
that  a  departure  from  the  routine  of  practice  under  the  general 
system  was  meditated.  The  legislature  established  the  power,  and 
it  would  have  been  supererogatory  to  have  directed  forms  of  pro- 
ceedings which  are  deeply  seated  in  the  practice  of  the  courts. 
The  matter  lies  within  the  legitimate  province  of  construction  ;  and 
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that  it  is  indispensable  to  the  security  of  property  to  preserve  the 
usual  period  for  discovery,  and  preparation  to  resist,  the  present 
proceeding  is  a  pregnant  proof.  Its  defect  is  in  the  time  of  •>-,-,, 
*its  final  confirmation,  which  was  at  the  term  to  which  the  *- 
order  and  report  ought  to  have  been  returnable  ;  and  it  is  an  incur- 
able one. 

Proceedings  quashed. 
Cited  by  the  court,  6  Whart.  43. 
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Sleeper  against  Dougherty. 
Potts  against  Smith. 
Potts  against  Crabb. 

IN   ERROR. 

1.  An  affidavit  of  defence,  made  by  a  third  person  interested  in  the  even" 
of  the  suit,  is  sufficient  to  prevent  a  judgment  by  default,  under  the  Act  of 
28th  of  March  1835,  relating  to  the  district  court 

2.  And  it  seems  that  where  the  party  on  the  record  or  in  interest  is  unable 
to  make  such  affidavit  by  reason  of  sickness  or  absence,  his  clerk,  or  any 
person  who  has  knowledge  of  the  transactions,  may  make  the  affidavit. 

3.  In  an  action  against  the  endorser  of  a  note,  it  is  not  necessary  for  the 
plaintiff  to  aver  demand  and  notice,  as  in  a  declaration,  to  entitle   him  tc 
judgment  for  want  of  such  affidavit  of  defence. 

WRITS  of  error  were  issued  in  the  above  cases  to  the  District 
Court  for  the  City  and  County  of  Philadelphia,  under  the  follow- 
ing circumstances : — 

By  an  act  of  assembly  passed  on  the  28th  of  March  1835,  enti- 
tled "  An  act  to  re-establish  the  District  Court  for  the  City  and 
County  of  Philadelphia,"  it  was  declared  that  "in  all  actions  insti- 
tuted in  the  said  court,  on  bills,  notes,  bonds  or  other  instruments 
of  writing  for  the  payment  of  money  and  for  the  recovery  of  book 
debts;  and  in  all  actions  of  scire  facias  on  judgments,  and  on  liens 
of  mechanics  and  material-men,  under  the  act  of  17th  of  March 
1806  and  the  various  supplements  thereto,  it  shall  be  lawful  for  the 
plaintiff,  on  or  at  any  time  after  the  third  Saturday  succeeding  the 
several  return  days  hereinbefore  designated,  on  motion,  to  enter  a 
judgment  by  *default  notwithstanding  an  appearance  by  r*j7Q 
attorney,  unless  the  defendant  shall  previously  have  filed  * 
an  affidavit  of  defence,  stating  therein  the  nature  and  character  of 
the  same :  Provided,  that  in  all  such  cases  no  judgment  shall  be 
entered  by  virtue  of  this  section,  unless  the  said  plaintiff  shall 
within  two  weeks  after  the  return  of  the  original  process,  file  in  the 
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office  of  the  prothonotary  of  the  said  court,  a  copy  of  the  instru- 
ment of  writing,  book-entries,  records  or  claim,  on  which  the  action 
has  been  brought."  (§  2.) 

By  the  3d  section  of  an  act  passed  on  the  llth  of  March  1836, 
supplementary  to  the  act  of  1835,  it  was  declared  that  each  of 
the  judges  of  the  said  court  should  have  power  to  render  judg- 
ments by  default  under  the  preceding  section ;  and  by  the  14th 
section  of  the  same  act,  it  was  enacted  t'hat  the  provisions  of  the 
said  section  should  be  extended  to  "  all  actions  brought  on  con- 
tracts for  the  loan  or  advance  of  money,  whether  the  same  be 
reduced  to  writing  or  not :  Provided,  that  in  all  such  cases  no 
judgment  shall  be  entered  by  virtue  of  this  section,  unless  the 
plaintiff  shall  within  two  weeks  after  the  return  of  the  original  pro- 
cess, file  in  the  office  of  the  prothonotary  of  the  said  court,  an  affi- 
davit setting  forth  the  terms  of  the  said  loan  or  advance,  with  the 
date  thereof." 

In  the  first  of  the  above-named  cases,  it  appeared  on  the  return 
of  the  record,  that  Edmund  Dougherty  brought  an  action  on  the 
case  against  John  R.  Sleeper  to  June  term  1836,  of  the  District 
Court,  upon  a  promissory  note  drawn  by  the  defendant  in  favor  of 
Elijah  Sparks  or  order,  dated  the  3d  day  of  February  1836,  at  90 
days  for  $178.75. 

On  the  14th  of  May  1836,  the  plaintiff  filed  a  copy  of  the  pro- 
missory note,  upon  which  the  suit  was  brought.  Upon  the  note 
was  endorsed,  under  the  date  of  February  8th  1836,  an  assign- 
ment by  Sparks,  of  all  his  right  and  title  in  the  note,  to  Dougherty, 
the  plaintiff. 

On  the  8th  of  June  1836,  the  defendant  filed  two  affidavits  of 
defence.  The  first  was  made  by  one  Norton,  who  swore  that 
Sparks,  the  payee  of  the  note,  was  indebted  to  him  in  a  sum  of 
127  dollars  and  71  cents,  for  certain  hogs  sold  and  delivered  to 
him.  That  Sparks  had  absconded  and  left  the  country ;  and 
that  he,  the  defendant,  had  issued  a  foreign  attachment  against 
him,  to  March  term  1836,  of  the  District  Court;  and  attached 
the  amount  of  the  debt  due  to  Sparks  by  Sleeper,  and  summoned 
Sleeper  as  garnishee.  That  previous  to  issuing  the  attachment, 
he  had  called  on  Dougherty,  the  plaintiff,  who  told  him  that  he 
did  not  know  of  any  notes  given  by  any  one  in  Sparks's  favor, 
or  of  any  debt  due  to  Sparks.  That  Dougherty  is  father-in-law 
of  Sparks ;  and  that  he,  the  deponent,  expected  to  prove,  on  the 
trial  of  the  cause,  that  no  consideration  ever  passed  between  them 
*17Q1  ^or  l^e  no*e>  an<^  tnat  Dougherty  did  not  *become  the 
'  holder  of  the  note  until  after  the  issuing  of  the  attach- 
ment, if  he  did  before  the  note  came  to  maturity.  The  depo- 
nent also  swore  to  his  belief,  that  there  was  a  good  defence  to 
the  claim  of  Dougherty  on  the  note  to  the  amount  of  his  claim, 
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under  tne  foreign  attachment ;  which,  including  the  debt,  interest 
and  costs,  would  cover,  or  nearly  so,  the  amount  of  the  note. 

The  other  affidavit  was  made  by  the  defendant.  It  set  forth 
that  since  he  gave  the  note,  he  had  been  served  with  a  writ 
of  foreign  attachment  at  the  suit  of  John  D.  Norton  against  Elijah 
Sparks.  That  he  is  informed  that  Sparks  has  absconded ;  and 
that  he  was  advised  by  counsel  that  he  would  not  be  safe  in  pay- 
ing the  amount  of  the  note  to  Dougherty.  That  he  does  not 
know  when  Dougherty  became  the  holder,  but  was  informed  that 
he  stated  at  the  time  of  issuing  the  attachment,  that  he  was  not  the 
holder  of  it. 

On  the  25th  of  June  1836,  the  District  Court,  on  motion  of  the 
plaintiff's  attorney,  granted  a  rule  to  show  cause  why  judgment 
should  not  be  entered,  notwithstanding  the  affidavit  of  defence. 

On  the  2d  of  July,  the  rule  was  made  absolute ;  judgment  was 
entered  for  the  plaintiff ;  and  on  the  5th  of  July,  the  damages  were 
assessed  by  the  prothonotary  at  $181.50. 

In  this  court  the  error  assigned  was  the  entering  of  a  judgment 
notwithstanding  the  affidavit  of  defence. 

Mr.  Holcomb,  for  the  plaintiff  in  error,  argued  that  the  affidavits 
in  this  case  were  amply  sufficient  to  prevent  a  judgment,  under  the 
act  of  1835.  The  pendency  of  a  foreign  attachment  has  always 
been  held  to  be  a  sufficient  defence  to  a  suit  by  the  defendant  in 
the  attachment  against  his  debtor.  Walker  v.  Gibbs,  2  Dall.  211 ; 
McCarty  v.  Emlen,  Id.  277  ;  Sergeant  on  Attachments  65-70 ; 
Enos  v.  Tuttle,  3  Conn.  77 ;  Stewart  v.  West,  1  Har.  &  Johns. 
536 ;  Ludlow  v.  Bingham,  4  Dall.  47.  Here  the  plaintiff  might 
be  called  upon  to  prove  the  consideration  which  he  gave  for  the 
note.  Caspar  v.  Holmes,  5  Binn.  469.  The  affidavits  here  would 
have  been  sufficient  under  the  law  of  interpleader.  By  the  act  of 
the  llth  of  March  1836,  sect.  4.  the  District  Court  has  jurisdiction 
in  cases  of  interpleader.  The  court  ought  to  have  received  the 
affidavit  of  Norton.  The  defendant  cannot  swear  positively  to  the 
fact  of  Norton  having  good  cause  of  action  in  his  attachment.  He 
can  only  aver  the  existence  of  the  attachment.  An  affidavit  of 
defence  ought  not  to  be  scanned  as  critically  as  a  special  plea. 

Mr.  0.  Ingersoll,  contra,  endeavored  to  show  from  an  examina- 
tion of  the  affidavit  of  the  defendant,  that  it  did  not  contain  a  suffi- 
cient denial  of  the  plaintiff's  claim  ;  and  he  argued  that  the  affida- 
vit of  a  third  person  was  not  admissible  in  case  like  this,  where  the 
defendant  was  on  the  spot. 

*In  the  second  of  the  above  cases,  it  appeared  by  the  r*jg0 
record  that  an  action  on  the  case  was  brought  in  the  Dis- 
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trict  Court  by  William  Poultney  Smith  against  John  G.  Potts  to 
June  term  1836,  upon  two  promissory  notes,  both  drawn  by  the 
defendant  in  favor  of  one  Joseph  West ;  one  dated  the  8th  of 
February  1836,  for  $65  at  60  days,  and  the  other  dated  the  1st  of 
March  1836,  for  $100  at  30  days,  and  both  endorsed  by  Joseph 
West. 

Copies  of  these  notes  were  filed  on  the  17th  of  June  1836. 

On  the  24th  of  June,  an  affidavit  of  defence  was  filed  in  the 
words  following,  viz.  : — 

"  Joseph  West,  on  his  solemn  affirmation,  declares  and  says  that 
the  defendant  has  a  just  and  true  defence  to  part  of  the  plaintiff's 
demand  in  the  above  cause ;  that  this  deponent  has  paid  to  the 
plaintiff  the  sum  of  fifteen  dollars  for  and  on  account  of  the  note 
on  which  this  suit  is  brought ;  and  which  sum  it  was  agreed  should 
be  credited  thereon." 

On  the  2d  of  July,  the  District  Court  granted  a  rule  to  show 
cause  why  judgment  should  not  be  entered,  notwithstanding  the 
affidavit  of  defence  ;  and  why,  subject  thereto,  judgment  should  not 
be  entered  for  the  amount  in  the  affidavit  of  defence. 

On  the  23d  of  July,  the  first  rule  was  made  absolute,  and  the 
second  rule  discharged ;  and  on  the  same  day  judgment  was 
entered  generally  for  the  plaintiff,  and  the  damages  assessed  at 
$169.33. 

In  this  case  the  following  errors  were  assigned : — 

1.  The  court  erred  in  directing  judgment  to  be  entered  for  the 
full  amount  of  the  notes  on  which  suit  was  brought,  there  being  an 
affidavit  filed,  by  which  it  appeared  that  payment  had  been  made 
on  account  thereof. 

2.  The  court  erred  in  deciding  that  the  affidavit  required  by 
law  must  be  made  by  the  defendant  himself,  and  that  an  affidavit 
made  by  any  other  person  is  not  a  sufficient  compliance  with  the 
law. 

3.  The  court  erred  in  directing  judgment  for  the  plaintiff,  it  not 
appearing  by  the  copies  of  the  notes  filed  that  the  plaintiff  had  any 
interest  therein. 


In  the  case  of  Smith  v.  Crabb,  the  action  was  brought  against 
the  defendant  as  endorser  of  a  note ;  but  the  proceedings  were 
similar  to  those  in  Smith  v.  Potts. 

The  following  errors  were  assigned  : — 

1.  The  court  erred  in  directing  judgment  to  be  entered  for  the 
full  amount  of  the  note  on  which  suit  was  brought,  there  being  an 
affidavit  filed,  by  which  it  appeared  that  payment  had  been  made 
on  account  thereof. 

2.  The  court  erred  in  directing  judgment  to  be  entered  in  favor 
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*of  the  plaintiff,  when  it  appeared  by  the  affidavit  filed  that  I-*IQI 
the  note  was  the  property  of  William  P.  Smith  at  the  time  •• 
it  became  due  and  payable. 

3.  Because  it  does  not  appear  by  the  copy  of  the  note  filed  that 
demand  had  been  made  on  the  endorsers  according  to  law  ;  and 
because  it  does  not  appear  by  the  copy  of  the  note  filed  that  the 
plaintiff  has  any  interest  in  the  said  note. 

4.  Because  the  court  erred  in  deciding  that  the  affidavit  required 
by  law  must  be  made  by  the  defendant  himself,  and  that  an  affi- 
davit made  by  any  other  person  is  not  a  sufficient  compliance  with 
the  law. 

5.  Because  the  court  erred  in  refusing  to  notice  the  supplemen- 
tal affidavits  filed  in  the  office. 

Mr.  Hopkins,  for  the  plaintiff  in  error,  argued  that  the  affidavit 
of  West  ought  to  have  been  admitted  by  the  court  below.  Under 
the  old  affidavit  rule,  the  oath  of  a  third  person  acquainted  with 
the  fact,  was  always  admitted  ;  and  the  intention  of  the  legislature 
must  be  supposed  to  have  been  to  adopt  the  same  course.  In  the 
case  of  Potts  v.  Crabb  it  ought  to  have  been  shown  affirmatively 
by  the  plaintiff  that  demand  had  been  made  and  notice  given  to  the 
defendant,  who  was  the  endorser  of  the  note.  [GIBSON,  C.  J. — 
The  act  does  not  seem  to  require  any  averment  on  the  part  of  the 
plaintiff.  If  the  defendant  had  not  actual  notice,  he  ought  to  have 
said  so  in  his  affidavit.]  The  court  below  ought  to  have  admitted 
the  supplementary  affidavit. 

Mr.  G-erhard  for  the  defendant  in  error. — The  practice  of  the 
District  Court  is  to  receive  the  affidavits  of  third  persons,  if  suffi- 
cient ground  is  laid  for  it.  Here  it  seemed  unnecessary,  as  the 
defendant  below  might  have  sworn  to  his  belief  of  the  fact  of  pay- 
ment of  a  certain  sum.  This  system  was  intended  as  an  appeal  to 
the  conscience  of  the  defendant,  which  cannot  be  reached  if  the 
affidavits  of  third  persons  are  admitted.  It  is  a  general  rule  that 
where  an  affidavit  is  required  by  law,  it  must  be  made  by  the  party, 
unless  the  law  or  rule  makes  the  exception.  Morris  v.  Hunt,  1 
Chitty  97 ;  King  v.  Sheriff  of  Middlesex,  Id.  732 ;  Neesom  t». 
Whitock,  3  Taunt.  403 ;  Flanagan  v.  Murphy,  2  Wend.  '291  ; 
James  v.  Young,  1  Dall.  248 ;  Bryan  v.  McCulloh,  1  P.  &  W.  421. 
As  to  the  supplemental  affidavit,  no  application  was  made  to  the 
court  below  for  leave  to  file  one  ;  and  this  court  will  not  notice  any 
suggestion  of  error  under  such  circumstances.  If  the  court  should 
be  of  opinion,  however,  that  there  was  a  good  affidavit  as  to  part, 
we  will  enter  a  remittitur  for  the  amount  sworn  to. 

The  opinion  of  the  court,  in  the  three  cases,  was  delivered  by 
ROGERS,  J.— It  is  enacted  by  the  act  of  the  28th  of  March 
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*1fii>l  1^35,  *that  it  shall  be  lawful  for  the  plaintiff,  at  a  time 
^  therein  designated,  on  motion,  to  order  a  judgment  by 
default ;  unless  the  defendant  shall  have  previously  filed  an  affida- 
vit, stating  therein,  the  nature  and  character  of  his  defence.  This 
act  devises  a  speedy  remedy  for  recovery  of  debts,  in  which  there 
is  no  defence;  and  it  is  intended  as  a  substitute  for  the  act  of 
the  20th  of  March  1810,  entitled  an  act  regulating  arbitrations ; 
of  which  so  much  as  provides  for  the  compulsory  reference  of 
civil  suits,  or  actions,  so  far  as  relates  to  the  District  Court  for 
the  City  and  County  of  Philadelphia,  is  repealed.  In  the  con- 
struction of  this  act,  several  questions  have  arisen,  which  have 
been  the  subject  of  investigation  at  this  term ;  but  the  single 
question  in  each  of  the  above  cases  is,  •whether  any  person,  other 
than  the  defendant  himself,  can  lawfully  make  the  affidavit 
required.  The  defendants  have  complied  with  the  letter  of  the 
act ;  having  previously  to  the  time  designated,  filed  an  affidavit, 
in  which  they  have  stated  the  nature  and  character  of  their 
defence,  in  such  plain,  specific  and  positive  terms,  as  would 
doubtless  have  been  deemed  a  sufficient  compliance  with  the  act, 
if  made  by  the  defendant  himself.  As  defendants  are  usually 
cognizable  of  the  facts  on  which  the  defence  is  founded,  the 
affidavit,  as  a  matter  of  choice  and  discretion,  is  for  the  most 
part,  made,  as  well  as  filed,  by  the  party  to  the  suit ;  but  as  this 
may  not  always  be  the  case,  and  circumstances  may  render  a 
contrary  course  convenient,  or  even  necessary,  the  legislature 
would  seem,  in  the  language  they  have  used,  to  have  carefully 
avoided  to  make  this  an  absolute  prerequisite  to  the  entering  of 
the  judgment,  to  which  the  plaintiff  is  otherwise  entitled.  In 
Bryan  v.  M'Culloh,  1  P.  &  W.  421  (in  opposition  to  a  uniform 
practice  which  marked  the  sentiments  of  the  bar,  at  least  as  to  its 
convenience),  it  was  decided,  that  the  oath  on  which  the  writ  of 
error  is  grounded,  must  be  made  by  the  party ;  but  this  decision 
was  made  in  the  words  of  the  act,  which  peremptorily  required  the 
affidavit  to  be  made  by  the  party  appealing  or  purchasing  the  writ 
of  error.  If  the  act  had  been  open  to  construction  as  here,  the 
point  most  probably,  would  have  been  ruled  otherwise.  With  a  full 
knowledge  of  the  construction  put  upon  that  act,  and  its  practical 
inconvenience  (for  their  attention  was  drawn  to  it,  in  a  subsequent 
remedial  law),  the  legislature  have  studiously  avoided  a  peremptory 
direction  ;  and  in  general  terms,  have  enacted  that  the  judgment 
may  be  rendered  by  default,  notwithstanding  the  appearance  of  an 
attorney,  unless  the  defendant  shall  have  filed  the  affidavit  of 
defence  therein  described.  The  terms  of  the  act  are  most  guarded. 
It  directs  that  the  defendant  shall  file,  not  that  he  shall  make,  as 
well  as  file,  the  affidavit;  a  requisition  with  which  the  defendants 
have  fully  complied.  As  it  was  the  duty,  so  doubtless  it  was  the 
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intention  of  the  legislature,  to  save  the  trial  by  jury,  in  all 
cases  where  the  defendant  had  a  valid  defence,  either  in  "whole  or 
in  part,  to  the  plaintiffs  demand ;  and  I  know  of  no  mode,  in 
*which  such  defence  could  more  certainly  or  satisfacto-  r+1cq 
rily  appear,  than  by  the  oath  of  a  disinterested  person  ;  •- 
nor  can  I  conceive  one,  of  which  the  plaintiff  can  have  less  reason 
to  complain.  It  was  said,  that  it  was  the  intention  of  the  framcrs 
of  the  act,  to  probe  the  conscience  of  the  defendant;  and  if  this 
be  so,  this  object  may  be  effected,  as  well  when  the  affidavit, 
although  made  by  another,  is  filed  by  the  procurement,  and  at 
the  suggestion  of  the  defendant,  as  when  it  is  made  and  filed  by 
him.  If  we  impute  the  corrupt  intention  to  the  defendant,  of 
delaying  the  plaintiff's  judgment,  by  means  of  a  false  affidavit, 
he  would  have  perhaps  as  little,  if  not  less  difficulty  in  swearing 
falsely  himself,  as  in  suborning  another  for  that  purpose :  for  the 
guilt  in  foro  comcientice  would  be  the  same  ;  and  the  attempt  to 
procure  delay  by  such  means,  would  be  attended  with  greater  risk 
of  detection.  It  has  been  held  in  Pieters  v.  Luytjies,  1  Bos.  & 
Pul.  3,  that  an  affidavit  to  hold  to  bail,  made  by  a  third  person, 
need  not  state  a  connection  between  the  deponent  and  the  plaintiff. 
In  answer  to  this  objection,  the  court  say  that  it  is  sufficient  that 
the  deponent  swears  positively  to  the  debt.  In  one  of  the  cases, 
the  deponent  swears  to  a  defence  to  the  whole  demand,  and  in  the 
others,  to  a  defence  in  part ;  and  in  each  of  the  cases,  if  it  was 
required,  there  would  be  no  difficulty  in  showing  a  connection 
between  the  deponent  and  the  respective  defendants.  As  in  most 
cases,  which  are  the  subject  of  investigation  in  courts  of  justice, 
an  affidavit  made  by  a  disinterested  person,  is  more  free  from  objec- 
tion than  one  made  by  the  party  in  interest,  it  would  require  some- 
thing more  positive  than  anything  contained  in  this  act,  to  induce 
me  to  believe,  that  the  legislature  intended  to  prevent  it,  by  the 
substituting  in  all  cases,  of  inferior  evidence  of  the  truth  of  the 
facts  disclosed.  Whether  the  oath  of  a  person  totally  unconnected 
with  the  suit,  and  particularly  when  the  court  had  reason  to  believe 
the  deponent  had  impertinently  interfered  with  the  regular  course 
of  justice,  would  avail,  it  is  unnecessary  to  decide,  as  such  a  case 
is  not  likely  to  arise.  But  when  the  affidavit  discloses  a  defence 
made  in  good  faith,  although  not  by  the  party  on  record,  or  in 
interest,  it  is  sufficient ;  as  for  example,  where  the  party  is  sick  or 
absent,  and  his  clerk,  or  any  person  who  has  knowledge  of  the 
transaction,  swears  to  facts,  which  according  to  the  judgment  of 
the  court,  furnish  a  good  and  valid  defence. 

In  Sleeper  v.  Dougherty,  two  affidavits  were  filed,  one  by  the 
defendant,  and  another  by  Norton,  who  was  the  plaintiff  in  attach- 
ment, and  in  truth,  the  party  in  interest.  Sleeper,  the  defendant, 
was  but  a  stakeholder ;  he  was  only  interested  to  pay  the  debt  which 
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he  justly  owed,  to  the  person  entitled  to  receive  it.  The  defence 
went  to  the  whole  of  the  plaintiff's  claim.  In  this  case,  we  are  of 
the  opinion,  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  record  be  remitted  for  further  proceedings. 

In  Potts  v.  Smith  and  Potts  v.  Crabb,  the  court  granted  a  rule 
*  1fl.il  to  *s^ow  cause  why  judgment  should  not  be  entered,  not- 
'  withstanding  the  affidavit  of  defence ;  and  why  judgment 
subject  thereto,  should  not  be  entered  for  the  amount,  in  the  affida- 
vits of  defence.  The  court  made  the  first  rule  absolute,  and  dis- 
charged the  second.  In  this  we  are  of  opinion  that  there  was 
error ;  but  as  the  plaintiff  is  willing  to  take  judgment  for  the 
amount  admitted  to  be  due,  we  order  that  the  judgment  of  the  Dis- 
trict Court  be  reversed,  and  that  in  each  of  the  cases,  judgment  be 
entered  for  the  plaintiffs  on  the  second  rule,  the  amount  to  be  ascer- 
tained by  the  prothonotary. 

Judgment  reversed. 

Cited  by  Counsel,  3  Whart.  11 ;  6  Id.  471  ;  2  W.  &  S.  446 ;  6  Id.  231  :  2 
Miles  138.  |]  1  W.  N.  C.  612.|| 

Cited  by  the  Court,  6  Whart.  611  ;  6  W.  &  S.  482;  7  Casey  82. 

Followed,  12  Casey  512. 

||  To  recover  under  the  Affidavit  of  Defence  Law  against  an  endorser  of  a 
promissory  note,  demand  and  notice  need  not  be  averred  by  the  plaintiff : 
their  absence  is  matter  for  the  affidavit:  McConeghy  v.  Kirk,  18  Smith  200. 
Semlle,  the  affidavit,  when  made  by  a  third  party,  should  state  his  interest 
or  personal  knowledge:  Blew  v.  Shock,  1  W.  N.  C.  612;  and  must  show  a 
sufficient  reason  why  it  was  not  made  by  the  defendant :  Cowperthwait  r. 
Roney,  (C.  P.)  10  W.  N.  C.  482;  Clyraer  v.  Filler,  (C.  P.)  1  Id.  626 ;  City 
v.  Peterson,  (C.  P.)  3  Id.  292;  City  ».  Devine,  (C.  P.)  1  Id.  358;  Russell  v. 
Foran,  (C.  P.)  Id.  470;  Bancroft  v.  Sterr,  (D.  C.)  Id.  132;  Gross  v.  Painter, 
(D.  C.)  Id.  154 ;  Stollaker  v.  Lardner,  (C.  P.)  Id.  169  ;  City  v.  Gross,  (C.  P.) 
2  Id.  429. 


[PHILADELPHIA,  JANUARY  28,  1837.] 

Dick  against  Gaskill. 

IN  ERROR. 

1.  Where  there  is  a  contract  for  the  performance  of  certain  things,  and  the 
party  binds  himself  in  a  penalty  for  the  performance,  the  party  complaining 
of  the  breach  of  such  contract,  has  his  election,  either  to  bring  debt  for  the 
penalty,  or  case  for  the  breach  of  the  contract :  and  in  the  latter  case  may 
recover  even  beyond  the  amount  of  the  penalty  in  damages. 

2.  In  an  action  on  the  case,  upon  an  agreement  by  which  the  defendant 
guaranteed  the  performance  of  certain  act*,  and  in  which  the  parties  bound 
themselves  to  each  other  in  a  penalty  of  $100,  the  plaintiff  set  forth  in  his 
declaration  the  agreement  and  the  penalty,  and  concluded  to  his  damage  $300. 
The  action  was  submitted  to  referees,  who  awarded  to  the  plaintiff  $100. 

!.  that  the  District  Court  had  jurisdiction. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
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County  of  Philadelphia,  in  which  court  Josiah  Gaskill,  Jr.,  brought 
an  action  on  the  case  against  William  A.  Dick,  to  recover  damages, 
for  the  non-performance  by  the  defendant  of  a  certain  agreement  or 
guarantee. 

The  writing  upon  which  the  action  was  brought,  was  made  on 
the  1st  day  of  May  1834,  and  the  defendant  therein  stipulated  as 
follows : 

"  The  said  William  A.  Dick,  for  his  part,  guarantees,  that  Sam- 
uel *Loyd,  for  whom  he  is  guardian,  will  stay  with,  and  r*-ioc 
work  for  the  said  Josiah  Gaskill,  Jr.,  until  he  become  *- 
twenty-one  years  of  age,  if  he  shall  live  to  that  age,  which  will  be 
on  the  19th  of  May  1838  ;  and  the  aforesaid  Josiah  Gaskill,  Jr., 
for  his  part,  is  to  teach  the  aforesaid  Samuel  Loyd,  the  art  and 
trade  of  a  house  carpenter ;  and  provide  for  his  board  and  washing 
suitable  for  an  apprentice ;  and  pay  to  him  or  his  guardian  the  sum 
of  $20  per  year,  from  the  time  he  commenced,  which  was  on  the 
30th  day  of  December  1833.  For  the  performance  of  this  article, 
each  party  binds  himself  under  a  penalty  of  one  hundred  dollars, 
by  subscribing  his  name  hereunto.' 

The  following  declaration  was  filed  : 

Philadelphia  county  : 

William  A.  Dick,  late  of  said  county,  yoeman,  was  attached  to 
answer  Josiah  Gaskill,  Jr.,  of  a  plea  of  trespass  upon  the  case  ;  and 
thereupon  the  said  plaintiff  complains,  &c.,  for  that,  whereas  here- 
tofore, to  wit,  on  the  8th  day  of  May  1834,  at  the  said  county,  by 
a  certain  agreement,  then  and  there  made  between  the  said  Josiah 
and  William,  in  consideration  that  the  said  Josiah,  at  the  request 
of  the  said  William,  would  teach  Samuel  Loyd,  his  ward,  the  art 
and  trade  of  a  house  carpenter,  and  provide  for  him  board  and 
washing,  suitable  for  an  apprentice,  and  pay  to  him  or  his  guar- 
dian, the  sum  of  $20  per  year,  from  the  30th  day  of  December 
1833,  he,  the  said  William  A.  Dick,  guardian  of  the  said  Samuel, 
undertook,  and  then  and  there  faithfully  promised  the  said  Josiah 
that  the  said  Samuel  should  stay  with,  and  work  for  the  said  Josiah 
until  he,  the  said  Samuel  should  become  of  age,  which  will  be  on 
the  19th  of  May  1838 ;  and  for  the  performance  of  his  said  agree- 
ment, bound  himself  in  the  penalty  of  $100  ;  and  although  the  said 
Josiah  has  in  every  respect  complied  with  his  part  of  the  agree- 
ment aforesaid,  and  was  ready  and  willing  to  perform  his  said  agree- 
ment, yet  the  said  Samuel  Loyd  hath  not  stayed  with  and  worked 
for  the  said  Josiah  Gaskill,  Jr.,  as  aforesaid,  but  had  before  the 
commencement  of  this  suit,  wholly  left  the  employment  of  the  said 
Josiah,  and  refused  to  stay  with  and  work  for  the  said  Josiah, 
whereby  he  hath  sustained  great  loss  and  damage,  to  wit,  $300,  at 
the  county  aforesaid,  and  therefore  he  brings  suit.  &c. 
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The  case  was  submitted  to  referees  under  the  act  of  1705,  who 
reported  in  favor  of  the  plaintiff,  and  assessed  the  damages  at  one 
hundred  dollars. 

The  District  Court  rendered  judgment  on  the  report  of  the 
referees  ;  upon  which  the  plaintiff  took  a  writ  of  error,  and  assigned 
the  following  error  : 

"  Because  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, had  not  jurisdiction  of  the  action,  and  accordingly  erred 
in  rendering  judgment  on  the  report  of  referees." 


*18fl  *^r'  ^az^urstJ  f°r  tne  plaintiff  in  error.  —  The  act  of 
'  the  30th  of  March  1811,  gives  jurisdiction  to  the  District 
Court,  only  where  the  sum  in  controversy  exceeds  $100.  Here 
the  suit  was  on  a  contract.  The  agreement  limited  the  liability 
of  the  defendant  to  the  sum  of  $100.  Where  the  declaration  is  on 
the  contract  there  can  be  no  recovery  beyond  it.  Kline  v.  Wood, 
9  S.  &  R.  294.  It  is  only  in  cases  of  tort  that  the  damages  laid 
in  the  declaration  afford  the  measure  of  jurisdiction  to  the  court. 
Here  the  defendant  could  not  be  liable  for  interest.  1  Evans's 
Pothier  258.  The  case  of  Hoops  v.  Crowley,  12  S.  &  R.  219, 
seems  to  be  conclusive  against  the  jurisdiction  here. 

Mr.  Price,  for  the  defendant  in  error.  —  The  record  shows  that 
the  plaintiff  below  did  not  go  for  the  penalty,  but  for  the  damages 
laid  in  the  declaration,  viz.  §300.  The  plaintiff  had  his  election 
to  go  either  for  the  penalty,  or  for  the  actual  damages.  Burd  v. 
Randal,  1  Blackst.  373  ;  Winter  v.  Primmer,  Id.  395  ;  Harrison 
v.  Wright,  13  East  343;  3  Eng.  Com.  Law  Reps.  21,  a,  note; 
Smith  t».  Dickinson,  3  Bos.  &  Pul.  630;  Perit  v.  Wallis,  2  Dall. 
252  ;  Cooke  v.  Woodrow,  5  Cranch  13. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J.  —  By  the  act  of  assembly  of  the  30th  of  March 
1811,  the  District  Court  of  the  City  and  County  of  Philadelphia, 
has  no  jurisdiction,  except  where  the  sum  in  controversy  exceeds 
one  hundred  dollars.  Where  it  is  less  than  that  sum,  or  only 
reaches  it,  the  jurisdiction  belongs  to  the  Court  of  Common  Pleas, 
or  a  justice  of  the  peace.  In  Kline  v.  Wood,  9  S.  &  R.  294, 
this  subject  was  carefully  examined  by  Mr.  Justice  Duncan  ; 
and  in  delivering  the  opinion  of  the  court,  he  lays  down  the  rule  to 
be,  that  in  personal  actions,  it  is  not  the  amount  recovered  that  is 
to  determine,  but  in  order  to  ascertain  the  sum  in  controversy,  the 
declaration  must  be  resorted  to  ;  and  in  actions  for  damages  founded 
on  a  tort,  the  sura  claimed  by  the  plaintiff  in  his  declaration,  is  con- 
clusive ;  but  in  actions  on  contract,  the  cause  of  action  stated  by 
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the  plaintiff  must  be  regarded  ;  and  if  on  that  cause  of  action,  the 
plaintiff  might  recover  beyond  one  hundred  dollars,  the  District 
Court  has  jurisdiction;  if  he  could  not,  the  jurisdiction  is  in  the 
Court  of  Common  Pleas,  or  a  justice  of  the  peace.  In  Kline  v. 
Wood,  the  plaintiff  declared  in  assumpsit,  for  damages  sustained 
in  the  sale  of  a  horse  to  him  by  the  defendant,  which  was  warranted 
sound,  and  turned  out  to  be  unsound.  He  stated  the  price  of  the 
horse  to  be  $80,  and  his  expenditure  of  a  sum  beyond  that,  for  the 
care  and  keeping  of  the  horse  after  the  purchase,  amounting  in  the 
whole  to  $150,  and  concluded  to  his  damage  $200.  This  court  held 
that  the  District  Court  had  not  jurisdiction,  because  it  was  mani- 
fest that  in  this  declaration,  the  *plaintiff  could  legally  r*lx7 
recover  in  damages,  only  the  difference  between  the  value  *• 
of  a  sound  and  an  unsound  horse,  or  at  the  utmost  the  price  of  the 
horse,  and  that  was  under  $100. 

Testing  the  present  case  by  these  rules,  it  is  clearly  distinguish- 
able from  Kline  v.  Wood.  The  declaration  is  in  case,  and  states 
as  the  gravamen  of  the  complaint,  that  the  defendant  agreed  that 
the  ward  should  stay  with  and  work  for  the  said  plaintiff,  until 
he,  the  ward,  should  become  of  age,  which  would  be  on  the  19th 
of  May  1838,  and  for  the  performance  of  his  said  agreement, 
bound  himself  in  the  penalty  of  $100.  It  then  sets  forth  the 
breach,  that  the  ward  had  not  stayed,  but  left  the  plaintiff's  employ- 
ment, &c. ;  to  his  damage,  $300.  The  only  question  that  arises 
on  this  declaration  is,  whether  the  plaintiff  is  limited  to  the  sum 
mentioned  as  the  penalty,  or  might  recover  damages  beyond  it ; 
for  in  the  latter  case,  the  sum  in  controversy  did  exceed  $100,  and 
the  court  had  jurisdiction.  And  we  think  the  cases  cited  satis- 
factorily prove  the  rule  of  law  to  be,  that  where  there  is  a  contract 
for  the  performance  of  certain  things,  and  the  party  binds  himself 
in  a  penalty  for  the  performance,  the  party  complaining  of  the 
breach  of  such  contract,  has  his  election  either  to  bring  debt  for 
the  penalty,  or  case  for  the  breach  of  the  contract ;  and  in  the 
latter  case  may  recover  even  beyond  the  amount  of  the  penalty  in 
damages ;  and  where  the  word  penalty  is  specifically  used,  it  is  not 
in  the  nature  of  liquidated  damages,  but  merely  as  a  security.  On 
this  declaration,  therefore,  the  plaintiff  might  legally  have  recovered 
more  than  one  hundred  dollars ;  and  therefore  the  jurisdiction  of 
the  District  Court  extended  to  the  case. 

It  may  be  proper  to  add  that  there  are  some  cases  in  which  the 
sum  in  controversy  cannot  be  ascertained  by  the  declaration,  such, 
for  instance,  as  suits  before  justices  of  the  peace,  where  the  ques- 
tion may  be  determined  on  affidavits  (3  Yeates),  or  ejectments  in 
which  the  value  may  appear  in  the  evidence,  or  perhaps  by  affi- 
davit. So  in  replevin,  where  the  issue  is  as  to  the  amount  of  rent 
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in  arrear,  the  sum  claimed  for  rent  in  the  avowry  was  considered 
as  a  test.     Ancora  r.  Burns,  5  Binn.  522. 

Judgment  affirmed 

Cited  by  Counsel,  6  Harris  78 ;  5  P.  F.  Smith  240.  ||  21  Id.  445 ;  6  W. 
N.  C.  265.|| 

||  Cited  by  the  Court  as  authority  for  recovering  in  covenant  in  excess  of  a 
penalty  in  a  bond  to  pay  one-third  of  the  expenses  of  building  a  bridge  :  New 
Holland  Turnpike  Co.  r.  Lancaster  Co.,  21  Smith  440. 
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Brown  against  Adams. 

IN     ERROR. 

1.  The  widow  of  an  intestate,  tenant  in  common,  may  maintain  a  writ  of 
dower,  as  at  common  law,  for  her  third  of  her  husband's  proportion  of  the 
land. 

2.  The  acts  of  assembly  which  direct  the  method  in  which  partition  may 
be  made  in  the  Orphans'  Court  of  the  real  estate  of  an   intestate,  and   the 
widow's  share  set  off  to  her,  are  confined  to  the  case  in  which  the  intestate 
was  sole  seised.1 

3.  The  widow  of  an  intestate,  tenant  in  common,  cannot  maintain  an  action 
of  partition  in  the  common-law  courts  against  the  co-tenant  of  the  intestate. 

UPON  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  it  appeared  that  James  Brown  and  Eliza- 
beth, his  wife  (late  Elizabeth  Adams),  brought  a  writ  of  dower  unde 
nihil  habet  against  Robert  Adams,  to  March  Term  1836,  of  that 
court,  and  counted  as  follows  : — 

"  James  Brown  and  Elizabeth  Brown,  his  wife  (late  Elizabeth 
Adams,  widow  of  William  Adams),  to  the  use  of  Charles  Treichel, 
demand  in  right  of  said  Elizabeth,  who  was  the  wife  of  William 
Adams,  deceased,  by  their  attorney,  against  Robert  Adams,  the 
third  part  of  the  one  equal  moiety  or  undivided  half  part  of  that 
certain  lot,  &c.,  on  the  northwest  corner  of  High  and  Schuylkill 
Eighth  streets,  in  the  city  of  Philadelphia — being  the  same  pre- 
mises which  were  held,  in  common,  by  the  said  William,  in  his 
lifetime,  and  one  Alexander  Adams,  as  the  dower  of  the  said 
Elizabeth,  by  endowment  of  said  William,  heretofore  her  husband 
— by  the  writ  of  dower  of  this  commonwealth,  whereof  she  hath 
nothing,  &c." 

On  the  25th  of  June  1836,  the  defendant  pleaded,  "  That  Wil- 
liam Adams,  the  former  husband  of  Elizabeth  Brown,  the  plaintiff, 
died,  viz.,  on  the  8th  day  of  March,  A.  D.  1821,  intestate,  seised 
of  the  real  estate  out  of  which  dower  is  claimed." 

||  >  See  also  Act  13th  March  1847,  $  1,  P.  L.  319,  Purd.  Dig.  (ed.  1873)  434, 
pi.  139,  and  note.'1 
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To  this  plea  there  was  a  general  demurrer,  and  in  July  1836,  the 
court  below  ordered  judgment  to  be  entered  for  the  defendant. 

The  plaintiff  thereupon  sued  out  this  writ  of  error,  and  on  the 
return  of  the  record  assigned  for  error  the  judgment  so  given. 

*Mr.  Wheeler,  for  the  plaintiff  in  error. — The  facts  are,  [-*-IQQ 
that  William  Adams  and  Robert  Adams,  the  defendant,  L 
were  tenants  in  common  of  the  land.  William  died,  leaving  a 
widow,  the  plaintiff,  and  two  minor  children.  In  1824,  on  the 
petition  of  the  guardian  of  these  children,  the  Orphans'  Court 
made  an  order  for  the  sale  of  their  undivided  interest  in  this  land  ; 
and  at  the  sale  Robert  Adams,  the  defendant,  became  the  pur- 
chaser. 

The  intestate  act  of  22d  April  1794,  sect.  22,  professes  to  make 
a  provision  for  the  wife  in  lieu  of  dower.  This  act  does  not  apply 
to  the  case  before  the  court,  because  it  applies  only  to  the  case  of 
sole  seisin.  The  section  is  entirely  based  upon  a  sole  seisin. 
Feather  v.  Strohecker,  3  P.  &  W.  505,  where  it  is  said,  "  if  one 
tenant  in  common  dies  intestate,  his  heirs  cannot  have  partition 
among  themselves  in  the  Orphans'  Court,  without  first  procuring 
the  share  of  the  intestate  to  be  set  off  by  act  of  the  parties,  or  by 
action  at  the  common  law.  The  Orphans'  Court  have  no  authority 
to  make  partition  among  the  tenants  in  common  under  such  cir- 
cumstances." But  we  cannot  sustain  partition  in  a  common-law 
court,  because  the  widow  is  neither  tenant  in  common,  joint-tenant, 
or  co-parcener ;  for  whom,  alone,  the  "  act  concerning  writs  of  par- 
tition" is  provided.  Pringle  v.  Gaw,  5  S.  &  R.  536,  denies  to  her 
all  those  characters.  We  are  driven  to  our  writ  of  dower.  In 
Galbraith  v.  Green,  13  S.  &  R.  85,  the  widow  alleged  that  her 
husband  died  seised ;  the  children  became  estopped  from  insisting 
on  such  seisin ;  the  husband  died  intestate,  and  not  in  possession 
of  the  premises.  The  widow's  claim  of  dower  was  sustained.  This 
was  since  the  act  of  1794.  To  deny  a  widow  her  action  of  dower 
in  case  of  intestacy,  where  there  is  sole  seisin,  would  be  to  take 
from  her  trial  by  jury.  Suppose  a  denial  of  seisin  as  to  dower, 
alleged  forfeiture  by  reason  of  adultery,  or  some  personal  disquali- 
fication pleaded  against  the  widow,  and  denied. 

"  The  legislature,"  says  Judge  Yeates,  in  Emerick  v.  Harris,  1 
Binn.  424,  "  cannot  constitutionally  impose  any  provisions  sub- 
stantially restrictive  of  the  right  of  trial  by  jury.  They  may  give 
existence  to  new  forums  ;  they  may  modify  the  powers  and  juris- 
dictions of  former  courts  ;  still  the  sacred,  inherent  right  of  every 
citizen,  a  trial  by  jury,  must  be  preserved — it  must  remain  invio- 
late as  heretofore."  Certainly,  in  relation  to  new  rights,  as  in  the 
order  of  inheritance,  a  new  forum  may  be  specified,  but  dower  is 
no  novelty.  The  position  that  the  Orphans'  Court  has  exclusive 
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jurisdiction  in  our  case,  is  open  to  many  other  remarks.  It  would 
deprive  a  widow,  alien  or  citizen  of  another  state,  of  the  benefit  of 
the  United  States  courts.  It  does  ndt  secure  the  damages  for 
detention,  provided  by  the  statute  of  Merton,  20  Henry  III.,  c.  1. 
It  violates  sound  rules  of  construction.  The  expression  of  one 
remedy  does  not  negative  another.  (2  Institutes  200.)  Gencrnl 
words  are  not  sufficient  to  take  away  jurisdiction  ;  witness  the 
*U>01  jurisdiction  *  which  the  Supreme  Court  claims  by  certiorari, 
J  that  which  is  awarded  to  the  Common  Pleas,  notwithstand- 
ing the  justice  of  the  peace  act.  Then  there  is  the  general  prin- 
ciple in  reference  to  the  construction  of  powers. 

Mr.  Kittera,  for  the  defendant  in  error,  argued  that  the  act  of 
1704  conferred  upon  the  widow,  in  case  of  intestacy,  a  new  right 
distinct  from  that  of  dower,  and  only  to  be  enforced  through  the 
medium  of  the  Orphans'  Court.  The  District  Court  has  recently 
decided  in  case  of  Clawges  v.  Clawges,  2  Miles  34,  that  they  have 
no  jurisdiction  of  proceedings  to  make  partition  among  the  heirs  of  an 
intestate.  The  Orphans'  Court  has  large  chancery  powers,  and  is 
competent  to  give  relief  in  a  case  of  this  kind. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — That  the  wife  of  Brown,  the  plaintiff,  as  the 
widow  of  William  Adams,  deceased,  has  a  right  or  interest  of  some 
kind,  in  the  land  in  question,  cannot  very  well  be  denied.  Indeed 
there  is  not  the  least  color  for  gainsaying  it,  unless  it  be  that  the 
sale  of  the  land  by  the  guardian  of  the  two  children,  who  were 
minors  at  the  time  and  the  only  heirs  of  the  deceased,  made  in  pur- 
suance of  an  order  of  the  Orphans'  Court,  for  the  purpose  of 
raising  money  for  their  maintenance  and  education,  divested  the 
mother  and  widow  of  all  her  right  and  interest  therein.  The 
Orphans'  Court,  however,  had  no  authority  to  order  a  sale  of  her 
right  or  interest ;  it  was  merely  the  estate  or  interest  of  the  minors 
themselves  in  the  land,  that  the  Orphans'  Court  was  authorized,  by 
the  terms  of  the  act  of  1807.  to  decree  a  sale  of  for  such  purpose  ; 
and  in  fact  it  would  seem  from  the  deed  of  conveyance,  that  this 
was  all  that  was  sold  and  conveyed  by  the  guardian  to  the  defend- 
ant, who  became  the  purchaser  thereof  at  the  guardian's  sale.  See- 
ing then  that  the  widow  has  a  right  which  is  illegally  withheld 
from  her,  it  cannot  be  that  she  is  without  a  suitable  remedy  for 
the  recovery  of  it.  The  question  then  is,  what  it  must  be  ?  It  is 
evident  that  her  case  does  not  come  within  the  provisions  of  the 
intestate  law  of  1794,  which  authorizes  the  Orphans'  Court,  upon 
the  petition  of  the  widow  or  any  one  or  more  of  the  children  of  the 
intestate,  to  award  an  inquest  for  the  purpose  of  making  partition 
among  the  widow  and  heirs,  of  the  real  estate,  which  the  intestate 
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died  seised  of;  because  it  is  only  where  the  intestate  was  sole  seised 
at  the  time  of  his  death,  that  the  Orphans'  Court  can  award  such 
inquest.  There  is  no  power  or  authority  given  in  any  part  of  the 
act  of  1794,  or  of  any  other  act  of  assembly,  to  the  Orphans'  Court, 
to  make  partition  of  the  real  estate  of  an  intestate,  except  as 
between  his  widow  and  heirs.  But  it  is  perfectly  obvious,  that 
unless  he  died  sole  seised,  it  is  impracticable  to  make  partition 
among  them,  without  first  making  a  partition  ^between  the  r*-iqi 
surviving  tenant  in  common  and  the  heirs  of  the  intestate ;  ' 
which  latter  is  not  within  the  power  given  to  the  Orphans'  Court, 
to  decree  or  order,  and  therefore  cannot  be  done.  And  accordingly 
it  was  so  ruled  by  this  court  in  Feather  v.  Strohecker,  3  P.  &  W. 
505.  Hence  it  is  clear  that  the  widow  here  cannot  be  redressed 
by  any  proceeding  in  the  Orphans'  Court. 

It  would  also  seem,  as  the  law  has  been  understood,  and  indeed 
I  may  say  settled  on  this  subject,  that  she  can  have  no  remedy  by 
an  action  of  partition,  wherein  the  proceeding  is  according  to  the 
course  of  the  common  law ;  for  in  Pringle  v.  Gaw,  5  S.  &  R.  53t>, 
it  was  held,  that  she  could  not  join  with  the  heirs  of  the  intestate 
in  maintaining  an  ejectment  for  the  recovery  of  the  land,  which 
descended  to  them  upon  his  death  ;  because  she  had  no  such  right  to 
her  third  thereof,  either  as  dower  at  the  common  law  before  assign- 
ment, or  under  our  intestate  laws,  as  would  enable  her  either  singly 
or  conjointly  with  the  heirs  to  maintain  it ;  and  that  she  had  never 
been  deemed  either  a  joint-tenant,  co-parcener,  or  tenant  in  com- 
mon, nor  to  have  the  interest  of  such  in  the  land.  Thus  we  are 
brought  to  the  inevitable  conclusion,  that  she  cannot  maintain  an 
action  of  partition. 

This  being  the  case,  it  would  seem  as  if  she  were  likely  to  be 
remediless,  unless  she  can  sustain  the  present  action.  It  therefore 
becomes  necessary  to  inquire  and  see  whether  or  not  there  be  any 
insuperable  objection  to  it.  It  is  certainly  not  prohibited  in  terms 
by  our  intestate  laws  ;  and  having  seen  that  no  other  mode  of  redress 
is  thereby  provided,  it  is  fair  to  conclude  that  the  legislature,  when 
they  were  acting  upon  this  subject,  intended  that  the  common  law 
should  supply  the  requisite  remedy  for  putting  the  widow  in  the 
possession  and  enjoyment  of  her  right,  whenever  the  same  should 
be  improperly  withheld  from  her.  That  the  present  action  may  be 
maintained  by  a  widow  to  recover  her  right  of  dower  at  common 
law,  in  lands  whereof  the  husband  died  seised  only  of  an  undivided 
moiety,  having  held  the  same  as  tenant  in  common,  is  abundantly 
clear  from  the  highest  authority.  Her  right  in  such  case  is  recog- 
nised by  Littleton,  sec.  44,  who  says,  "  if  there  be  two  joint  tenants 
of  certain  land  in  fee,  and  the  one  alieneth  that  which  belongeth  to 
him  to  another  in  fee,  who  taketh  wife  and  after  dieth,  in  this  case 
the  wife  for  her  dower  shall  have  the  third  part  of  the  moiety,  which 
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her  husband  purchased,  to  hold  in  common  (as  her  part  amounteth) 
with  the  heir  of  her  husband,  and  with  the  other  joint-tenant, 
which  did  not  alien ;  for  that  in  this  case  her  dower  cannot  be 
assigned  by  metes  and  bounds."  See  also  Perkins,  sec.  411 ;  F. 
N.  B.  361,  letter  I.  And  the  remedy  adopted  here  as  well  as  the 
right  is  spoken  of  and  distinctly  recognised  by  Sir  Edward  Coke, 
in  various  places.  In  1  Inst.  34  6,  in  speaking  of  the  writ  of 
dower,  and  the  right  of  the  wife  to  enter  upon  the  land,  by  force  of 
her  recovery,  without  delivery  by  the  sheriff,  he  says,  "  when  the 
*19^1  w^e  °^  one  tenant  *n  *common  demands  the  third  part  of 
•"  a  moiety,  yet  after  judgment  she  cannot  enter  until  the 
sheriff  deliver  her  one-third  part,  albeit  the  deliverance  of  the  sheriff 
shall  reduce  it  to  no  more  certainty  than  it  was."  And  again  in 
37  6,  he  reports,  "  if  there  be  two  tenants  in  common,  and  the 
wife  of  one  of  them  bring  a  writ  of  dower  to  be  endowed  of  a  third 
part  of  a  moiety,  and  have  judgment  to  recover,  yet  cannot  she 
enter  without  assignment,  albeit  the  assignment  cannot  give  her 
any  certainty,  because  her  husband's  estate  was  uncertain."  And 
in  Sutton  and  Wife  v,  Rolfe,  3  Lev.  84,  the  very  point  was  deter- 
mined, that  the  wife  was  entitled  to  maintain  her  writ  of  dower 
for  a  third  part  of  the  land,  where  her  husband  was  tenant 
in  common,  and  died  seised  of  an  undivided  third  part  thereof, 
against  the  heir  and  the  surviving  tenants  in  common,  before  par- 
tition was  made  of  the  same ;  for  otherwise  they  might  make  no 
partition,  and  by  this  means  defeat  the  widow  altogether  of  her 
right  of  dower.  See  also  Glefold  v.  Carr,  Brownl.  127  ;  2  Bac. 
Abr.  (per  Wilson)  377.  This  being  then  the  appropriate  remedy 
for  the  recovery  of  dower  under  circumstances  like  the  present,  at 
the  common  law,  there  is  certainly  no  reason,  seeing  no  new 
remedy  has  been  provided,  why  it  should  not  be  adopted  and 
applied  here.  Fcv  notwithstanding  it  may  be  said  that  the  right 
claimed  in  this  case  is  given  by  act  of  the  legislature,  yet  it  is 
nothing  more  than  what  was  allowed  and  given  by  the  common 
law  before  and  at  the  time,  and  therefore  may  very  properly  be 
considered  as  declaratory  or  made  in  affirmance  of  it. 

It  would  no  doubt  be  more  convenient  and  advantageous  for  the 
widow  to  be  endowed  in  all  cases,  if  it  were  practicable,  by  metes 
and  bounds,  and  particularly  in  this  case,  the  same  as  where  the 
husband  was  sole  seised  ;  even  if  it  were  for  no  other  reason 
than  that  she  might  enjoy  her  portion  of  the  land  in  severalty. 
It  may  be,  however,  that  for  want  of  a  Court  of  Chancery  here, 
this  cannot  be  done;  yet  if  it  be  true,  as  is  alleged,  that  the 
defendant  has  become  the  owner  of  the  whole  of  the  land  in 
fee,  I  do  not  see  any  solid  reason  why  she  might  not  have  had 
it  so  delivered  to  her  upon  a  recovery  in  this  action,  had  there 
been  an  averment  introduced  into  the  declaration,  showing  that 
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the  defendant  had  become  sole  owner  of  the  whole.  Her  portion 
then  would  have  been  one-sixth  thereof.  Had  a  partition  been 
made  between  the  heirs  of  William  Adams  and  the  defendant, 
who,  it  is  said,  had  become  the  owner  of  Alexander  Adams's 
moiety  in  the  land,  before  the  sale  of  the  moiety  belonging  to 
the  heirs  of  William  Adams,  it  is  perfectly  clear  that  the  demand- 
ant could  have  recovered  and  had  her  portion  of  the  land  laid 
off  by  metes  and  bounds.  But  since  instead  of  making  a  par- 
tition, he  has  become,  by  purchase,  the  sole  owner  of  the  whole 
land,  thereby  rendering  a  partition  entirely  useless  as  well  as 
unnecessary  for  the  purpose  of  setting  out  the  demandant's 
claim  by  metes  and  bounds,  I  must  confess  that  I  can  perceive 
no  good  *reason  why  she  should  not  have  had  her  one-  r*-jqq 
sixth  of  the  whole  laid  off  by  metes  and  bounds,  had  the  "- 
declaration  been  framed  as  suggested.  There  would  certainly  be 
nothing  inequitable  or  unjust  in  it;  on  the  contrary,  equity 
would  enforce  it,  under  any  circumstances,  had  we  a  Court  of 
Chancery.  In  Moore  v.  Black,  Talb.  Ca.  126,  it  was  held  to  be 
a  good  ground  for  a  Court  of  Chancery's  sustaining  a  bill  filed 
by  the  widow,  to  have  dower  assigned  to  her  out  of  lands,  of 
which  her  husband  died  seised  of  an  undivided  moiety  only, 
because  upon  a  recovery  in  a  writ  of  dower,  she  could  not  be  put 
into  possession  otherwise  than  of  a  third  of  an  undivided  moiety  ; 
but  under  a  decree  of  the  Court  of  Chancery,  partition  could  be 
made  so  as  to  give  her  exclusive  possession  of  her  right,  that  she 
might  have  the  sole  enjoyment  of  it. 

The  judgment  of  the  court  below  is  reversed  ;  and  judgment  is 
rendered  by  this  court  on  the  demurrer  for  the  demandants. 

Judgment  reversed. 

Cited  by  Counsel,  7  W.  &  S.  251  ;  11  Harris  307  ;  5  Casey  73  ;  2  Miles  280. 

Cited  by  the  Court  below,  5  Casey  311. 

Cited  by  the  Court,  5  Casey  280. 

See  also,  8  Watts  415  ;  1  Barr  325  ;  6  Id.  459. 
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[PHILADELPHIA,  FEB.  4,  1837.] 

Barnes  against  Wright. 

IN  ERROR. 

1.  Where  a  mechanic  or  material-man  has  made  an  agreement  with  a 
builder  or  architect,  to  furnish  labor  or  materials  for  a  building  owned  by  a 
third  person,  such  builder  or  architect,  must  be  made  a  party  to  the  scire 
facias  upon  the  claim,  by  the  Act  of  1808  ;  and  the  scire  facias  against  the 
owner  alone,  in  such  case,  will  be  bad. 

'2.  It  seems  that  where  a  claim  has  been  apportioned  among  several  build- 
ings, under  the  Act  of  1831,  one  scire  facias  against  all  the  buildings  for  the 
whole  amount,  cannot  be  maintained. 

3.  //  seems  that  a  verbal  notice  will  not  affect  a  party,  unless  given  to  him 
in  person. 

ERROR  to  the  Court  of  Common  Pleas  for  the  City  and  County 
of  Philadelphia. 

Robert  H.  Wright  issued  a  scire  facias  in  the  court  below  against 
Eliza  Barnes,  upon  a  claim  filed  under  the  mechanics'  lien-law. 
^e  c^a'm  was  f°r  bricklaying  work  done  at  two  three-story 
*brick  buildings,  adjoining  each  other  in  the  city  of  Phila- 
delphia. Annexed  to  the  claim  was  the  following  bill  and  appor- 
tionment :  — 

Mrs.  Eliza  Barnes, 

To  Robert  H.  Wright,  Dr. 

1835,  April  29th.  —  For  bricklaying  to  two  houses  in  a 
court  leading  from  Bird's  court  to  Currant  alley,  in 
the  city  of  Philadelphia,  between  the  29th  of  April 
and  the  23d  of  May  1835,       .         .        .        '.         .  $56  12  J 
By  cash,         .        ......          13  00 

Amount  due,        .......  $43  12 


The  said  R.  H.  Wright  hereby  apportions,  agreeably  to  the  pro- 
visions of  the  act  of  assembly,  passed  on  the  30th  of  March  1831, 
the  amount  of  his  claim,  among  and  between  the  said  houses  as 
follows  :  Against  the  first  described  house,  he  charges  for  half  of 
the  annexed  bill,  to  wit,  $21.56  ;  and  against  the  second  described 
house,  he  charges  for  one-half  of  the  annexed  bill,  to  wit,  $21.56  ; 
and  he  herewith  files  the  said  apportionment. 

On  the  trial,  it  was  proved  that  the  defendant  made  a  written 

contract  with   one   William   Page,  a  carpenter,   to  erect  the  two 

buildings  at  a  stipulated  price  ;  he  finding  all  the  materials,  and 

doing  all  the  work  of  every  kind  ;  that  Page,  the  contractor  or 
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builder,  employed  the  plaintiff  to  do  the  bricklaying  work  in  ques- 
tion, at  two  dollars  per  day ;  that  the  plaintiff  was  a  master  work- 
man, having  men  employed  under  him.  Before  making  his  con- 
tract with  Page,  he  inquired  of  Mrs.  Barnes  what  kind  of  pay 
Page  was,  who  stated  that  she  did  not  know — that  all  she  had  to 
do,  was  with  Page.  Page  superintended  all  the  work,  and  gave 
instructions  to  plaintiff,  and  paid  him  $18  on  account,  during  the 
progress  of  the  building. 

Page,  after  plaintiff  had  finished  his  work,  left  town,  and  never 
returned.  After  Page  left  town,  the  pjaintiff  made  out  a  bill 
against  him  for  the  work  done,  and  presented  it  to  Mr.  Dawson, 
the  agent  of  the  defendant,  for  payment.  This  bill  was  not  against 
the  buildings,  but  against  Page  personally,  for  days'  work  ;  and  at 
the  time  of  presenting  it,  the  plaintiff  inquired  of  Mr.  Dawson  if 
he  had  any  chance  for  a  lien.  Page  also  employed  carpenters  by 
the  day,  in  the  same  way.  The  building  was  not  finished  by  Page 
according  to  contract,  but  the  defendant  was  obliged  to  employ 
another  person  to  finish  it.  The  defendant  had  overpaid  Page  the 
amount  contracted  for. 

During  the  trial,  the  plaintiff's  attorney  haying  proved  that 
*William  M.  Jones  was  in  New  York  on  a  temporary  visit,  r*iqr 
and  that  his  family  resided  here,  offered  in  evidence  his  *- 
notes  of  his  testimony  given  before  the  arbitrators  in  this  case ; 
and  at  the  same  time  offered  to  prove  that  they  were  substantially 
correct.  The  correctness  of  the  notes  was  admitted ;  but  the  evi- 
dence was  objected  to.  The  court,  however,  admitted  it,  and  the 
defendant's  counsel  excepted. 

Jones  testified  that  he  served  a  notice  on  the  defendant  on  the 
20th  of  November  1835,  of  the  time  and  measurement  of  the  plain- 
tiff's work — that  he  gave  two  notices ;  one  a  written,  the  other  a 
verbal  one. 

The  defendant's  counsel  then  requested  the  court  to  charge  the 
jury  as  follows  : — 

1.  If  the  plaintiff  agreed  to  do  the  work  under  a  personal  agree- 
ment with  Page,  he  is  not  entitled  to  recover  here,  but  must  look 
to  Page. 

2.  If  the  plaintiff  performed  his  work  under  a  special  agreement 
with  Page,  for  a  fixed  sum,  and  agreed  to  accept  of  a  particular 
mode  of  payment,  he  has  no  lien. 

3.  If  the  plaintiff  was  employed  by  Page  by  the  day,  he  is  a  day 
workman,  and  has  no  lien. 

4.  That  the  payments  made  by  Page  to  Wright,  during  the  pro- 
gress of  the  buildings,  establish  that  the  plaintiff  looked  to  him, 
and  not  to  the  buildings,  for  his  wages. 

5.  If  the  plaintiff  did  the  work  upon  the  credit  of  Page,  he  is 
not  entitled  to  recover  here. 
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6.  If  the  plaintiff  did  the  work  under  an  agreement  with  Page, 
the  claim  should  have  been  filed  against  him,  and  not  against  the 
defendant. 

7.  That  the  evidence  does  not  support  the  claim  filed,  and  the 
plaintiff,  therefore,  is  not  entitled  to  recover. 

8.  That  the  plaintiff  cannot  recover  here,  because  the  amount  of 
his  bill  is  apportioned  separately  between   the  buildings  ;  and  the 
scire  facias  has  been  issued  jointly  against  both. 

9.  That  the  act  of  assembly  does  not  authorize  a  mechanic,  to 
apportion  the  amount  of  his  bill,  against  two  or  more  adjoining 
buildings,  but  only  a  material-man. 

The  court  (Randall,  J.)  charged  the  jury  as  follows: 

"  1.  If  the  plaintiff  agree  to  do  the  work,  and  look  to  the  per- 
sonal responsibility  of  Page  for  the  payment,  he  had  no  right  to 
file  a  claim  against  the  buildings,  and  consequently  cannot  recover 
in  this  action ;  but  the  burthen  of  proving  such  an  agreement  is 
on  the  defendant. 

*1961       "  *^"  ^e  8econd  point  is  similar  to  the  first,  and  the  law 
•"  is  as  stated  in  the  proposition. 

"  3.  It  is  only  the  principal  of  each  branch  or  trade,  that  has 
a  lien  on  the  buildings  for  his  labor — his  journeyman  laborers  have 
none;  but  it  makes  no  difference  what  the  agreement  may  be, 
whether  by  the  day  or  not ;  an  agreement  to  receive  a  stipulated 
sum  per  day  for  his  services,  will  not  in  itself,  make  the  plaintiff  a 
journeyman,  so  as  to  deprive  him  of  his  lien. 

"4.  The  payments  made  by  Page  to  the  plaintiff,  do  not  conclu- 
sively establish  that  the  plaintiff  looked  to  Page  for  payment,  and 
not  to  the  buildings. 

"  5.  The  law  is  so — if  the  plaintiff  did  the  work  upon  the  per- 
sonal credit  of  Page,  he  cannot  recover  in  this  action. 

"  6.  The  law  is  not  so.  If  the  plaintiff  made  an  express  agree- 
ment with  Page,  who  was  not  the  owner  of  the  ground,  still  in 
filing  his  claim,  he  had  a  right  to  state  it  as  against  the  owner, 
naming  him,  and  making  him  defendant  in  the  scire  facias,  as  it  is 
a  proceeding  in  rem,  and  the  judgment  only  binds  the  property 
described  in  the  claim. 

"  7.  This  is  a  matter  of  fact  for  the  jury.  If  the  plaintiff  agreed 
to  do  the  work  by  the  day,  he  cannot  have  it  measured.  He  can- 
not change  the  contract  from  a  day  contract,  and  charge  the  defend- 
ant with  one  by  measurement ;  and  he  must  credit  the  defendant 
with  what  he  received  on  account  from  Page. 

"  8  and  9.  These  are  both  matters  of  record,  in  which,  if  there 
is  error,  the  defendant  can  have  the  benefit  of  it  hereafter.  A 
mechanic  has  a  right'  under  the  act  of  assembly  to  make  an 
apportionment  as  the  plaintiff  has  done,  and  the  scire  facias  has 
issued  properly  against  both  buildings." 
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The  jury  having  found  for  the  plaintiff,  the  defendant  took  a  writ 
of  error  ;  and  assigned  the  following  errors  : 

1.  The  court  below  erred,  in  admitting  the  testimony  of  William 
M.  Jones. 

2.  The  court  below  erred,  in  charging    that  an  agreement   to 
receive  a  stipulated  sum  per  day  for  his  labor,  would  not  make  the 
plaintiff  a  journeyman,  and  deprive  him  of  his  lien. 

3.  The  court  erred,  in  charging  that  if  the  plaintiff  did  the  work 
under  an  agreement  with  Page,  the  builder,  it  was  not  necessary 
to  file  the  claim  against  him,  but  it  might  be  filed  against  the  owner 
alone. 

4.  That  the  claim  does  not  support    the    scire   facias  ;    as  the 
claim  is  apportioned  separately  between  the  buildings,  and  the  scire 
facias  has  been  issued  jointly  against  both. 

5.  That  the  act  of  assembly  does  not  authorize  a  mechanic  to 
apportion  the  amount  of  his  bill,  against  two  or  more  adjoining 
buildings,  but  only  a  material-man. 

*Mr.  Isaac  Norris,  for  the  plaintiff  in  error. 

1.  The  notes  of  the  evidence  of  Jones  were  improperly 
admitted ;  as  he  was  absent  only  on  a  visit.     In  Magill  v.  Cauff- 
man,  4  S.  &  R.  317,  the  witness  resided  in  Ohio. 

2.  The  plaintiff  having   contracted  to  work  by  the  day,  had  no 
lien.     Hinchman  v.  Graham,  2  S.  &  R.  170. 

3.  The  act  of  1806  is  express,  that  the  contractor  must  be  made 
a  party.     The  scire  facias  must  follow  the  contract.     Howard  v. 
McKeown,  2  Brown  250  ;  Pennock  v.  Hoover,  5  Rawle  291. 

4.  5.  The  plaintiff  having  apportioned  his  claim,  cannot  issue  a 
joint  scire  facias.     Pennock  v.  Hoover,  5  Rawle  313  ;  at  all  events 
the  act  of  1831  does  not  apply  to  the  case  of  a  mechanic. 

Mr.  Hazlehurst,  contra. 

1.  The  admission  of  the  notes  of  tne  evidence  of  the  absent 
witness  is  supported  by  the  case  of  Chess  v.  Chess,  17  S.  &  R. 
409.     It  did  not  appear  how  long  Jones  expected  to  be  absent. 
[KENNEDY,  J. — I  doubt  very  much  whether  a  deposition  regularly 
taken  under  a  rule  can   be  read,  when  the  absence  of  witness  is 
only  temporary.] 

2.  Several  of  the  points  made  here  depend  upon  questions  of 
fact,  which  were  properly  left  to  the  jury.  The  lien  of  a  mechanic, 
under  the  act  of  assembly,  is  in  rem  ;  and  does  not  depend  upon 
contract.     Lewis  v.  Morgan,  11  S.  &  R.  235 ;  Savoy  v.  Jones,  2 
Rawle  343. 

3.  The  apportionment  of  a  claim  is  for  the  benefit  of  the  owner 
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as  well  as  of  the  claimant.     The  reason  of  the  act  of  1831  applies 
as  strongly  to  a  mechanic  as  to  a  material-man. 

Mr.  Norris,  in  reply. 

The  case  of  Savoy  v.  Jones  is  often  cited  in  the  courts  below  in 
support  of  claims  for  work  done  or  materials  furnished,  without  the 
consent  of  the  owner  of  the  building ;  and  it  is  difficult  to  sustain 
it  to  the  extent  supposed. 

[GlBSON,  C.  J. — The  question  involved  in  that  case  is  an  import- 
ant one ;  and  perhaps  it  is  not  to  be  considered  as  definitely  settled.] 

[IlusTON,  J. — We  had  a  similar  question  at  Pittsburgh  recently  ; 
and  declared  that  when  a  proper  case  arose,  we  would  reconsider 
the  decision  in  Savoy  v.  Jones,  5  Watts  487.] 

Ihe  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  act  of  1806  which  gives  the  lien  to  mechanics 
and  material-men,  does  not  prescribe  the  mode  of  enforcing  such 
lien.  The  second  section  of  the  act  of  28th  March  1808,  provides 
that  a  person  having  a  lien  filed  according  to  the  provisions  of  the 
act  of  1806,  may  at  his  election  proceed  to  recover  it  by  personal 
*198"1  *act'on>  according  to  the  nature  of  the  demand,  against  the 
•*  debtor,  his  executors  or  administrators ;  or  by  scire  facias 
against  the  debtor  and  owner  of  the  building,  or  their  executors  or 
administrators  ;  and  where  the  proceeding  is  by  scire  facias,  the 
•writ  should  be  served  in  like  manner  as  a  summons  on  the  persons 
named  therein,  if  they  can  be  found  within  the  county,  &c.  ;  or  if 
they  cannot  be  found  in  the  county,  and  are  not  resident  therein, 
by  fixing  a  copy  of  the  writ  on  the  door  of  the  building,  &c. 

This  act  contemplates  that  there  may  be  a  contractor,  who  has 
undertaken  to  complete  the  building ;  who  has  agreed  for  the 
materials  and  the  work,  and  who  is  called  the  debtor,  and  may 
be  the  owner  of  the  building ;  who  is  not  personally  or  generally 
the  debtor,  but  whose  house  may,  by  observing  the  provisions  of 
those  laws,  be  liable  for  the  amount  due  to  the  mechanics  who  built 
it,  or  to  those  who  furnished  the  materials. 

There  is  great  reason  why  the  contractor  should  be  made  a  party 
to  the  proceeding  on  sci.  fa.,  though  the  judgment  and  execution 
on  it  can  only  affect  the  house.  He  alone  knows  the  person  who 
supplied  the  materials,  the  price  at  which  they  were  to  be  fur- 
nished, and  who  did  the  work,  and  the  price  agreed  on.  If  he  con- 
tracted to  finish  the  building  for  a  certain  sum,  he  may  become 
liable  to  the  owner,  who  has  been  compelled  to  lose  his  house  or 
pay  debts  on  it.  Justice  to  the  owner  and  to  the  contractor  then 
requires  that  the  debtor  be  a  party  to  the  sci.  fa.  as  well  as  the 
owner  of  the  building  ;  and  this  act  is  express,  that  he  shall  be  a 
party ;  and  prescribes  even  the  mode  of  service  on  him. 
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The  act  of  the  30th  of  March  1831  (sect.  6),  provides  that  "  it 
shall  and  may  be  lawful  for  the  person  so  finding  materials  as 
aforesaid  for  two  or  more  adjoining  houses,  and  other  buildings 
built  by  the  same  person,  owner  of  the  same  and  debtor  for  the 
said  materials,  to  file  with  the  claim  thereof  an  apportionment  of 
the  amount,  &c.  ;  and  each  of  the  said  houses  shall  be  subject  to 
the  payment  of  its  proportional  share  of  the  debt  contracted." 
There  is  nothing  in  this  act  contrary  to  the  express  provisions  of 
the  former ;  nor  do  I  see  any  reason  why,  under  it,  the  debtor  as 
well  as  the  owner  of  the  building  should  not  be  brought  before  the 
court  on  the  sci.  fa. 

There  may  be  cases  in  which  it  may  be  immaterial  to  the  owner, 
whether  the  judgment  on  a  sci.  fa.  on  a  lien  apportioned  among 
several  houses,  is  joint  against  all  or  several  against  each  for  its 
apportionment ;  and  where  one  or  more  of  the  buildings  has  been 
sold,  it  may  be  most  material  that  each  shall  be  liable  for  its  own 
share.  The  act,  however,  is  express  that  each  of  said  houses  shall 
be  subject  to  the  payment  of  its  apportioned  share  of  the  debt  con- 
tracted ;  and  it  is  not  easy  to  see  how  this  can  be  done  on  a  joint 
sci.  fa.  ;  it  was  not,  however,  attempted  in  this  case,  for  the  judg- 
ment is  joint  against  both  for  the  whole  amount. 

The  whole  testimony,  and  claim  and  verdict,  present  a  curious 
^spectacle;  the  claim  is  for  work  done  between  the  29th  of  r*inq 
April  and  the  23d  of  May  1835.  The  proof,  all  the  proof,  I 
and  the  only  proof  was,  that  the  plaintiff  agreed  to  work  by  the 
day  and  at  two  dollars  per  day  ;  the  testimony  is,  that  he  worked 
about  three  weeks  ;  he  could  not,  by  his  claim  or  proof,  have 
worked  more  than  twenty  or  at  most  twenty-one  days,  which  would 
be  forty-two  dollars,  yet  his  claim  is  fifty-six  dollars  ;  and  he  gave 
credit  for  thirteen  dollars,  and  it  would  seem  that  there  was  proof 
of  payment  to  him  of  eighteen  dollars.  Yet,  without  any  proof 
to  support  it,  he  brings  witnesses  to  prove  his  work  worth  sixty 
dollars  ;  and  he  has  measurers  who  make  it  worth  as  much.  Proof 
was  given  that  a  witness  swore  before  arbitrators  that  he  served  on 
Miss  Barnes  a  written  notice  to  attend  a  measurement  on  a  Thurs- 
day, and  nothing  done  on  that  day  ;  he  then  served  a  parol  notice 
to  attend  on  Saturday.  This  parol  notice  was  served  not  on  Miss 
Barnes,  but  on  a  servant  girl.  Now  it  has  not  yet  been  decided 
that  a  parol  notice  given  to  any  but  the  party,  is  good  ;  and  I  hope 
it  will  never  be  so  decided.  All  this  evidence  of  estimated  value, 
and  measurement  and  notice  was  worse  than  irrelevant,  unless  the 
plaintiff  had  given  some  evidence  of  a  contract  other  than  by  the 
day;  it  was  directly  calculated  to  lead  away  the  jury  from  a  trial 
of  the  cause  on  its  real  merits. 

In   justice  to  the  court  below,  however,  I  must  state  that  nont 
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of  the   evidence   except   that  of  Jones  to  prove  the  notice,  was 
objected  to.  % 

Judgment  reversed. 

Cited  by  Counsel,  7  W.  &  S.  198 ;  2  Barr  364  ;  2  Jones  46.     ||  12  Smith 

Cited  by  the  Court,  8  Barr  463. 
Followed,  4  W.  &  S.  264. 
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Huhn  against  Long. 


1.  By  an  agreement  in  writing  between  the  plaintiff  and  defendant,  it  was 
witnessed  that  the  plaintiff  agreed  to-give  the  defendant  three  horses,  and 
gears  belonging  to  them,  for  the  sum  of  $200 ;  and  in  consideration  thereof, 
the  defendant  agreed  to  work  out  the  amount,  by  carting  certain  articles  at 
seventy  cents  per  thousand,  until  the  horses,  &c.,  were  paid  for :  and  it  was 
further  agreed  that  the   plaintiff   was  to  pay  the  defendant,  one  half  of  the 
amount  which  he  (the  defendant)  earned  for  carting  during  the  season,  until 
the  horses,  &c.,  were  paid  for.     The  agreement  then  proceeded  :  "  and  it  is 
fully  understood  that  the  said  horses,  gears,  &c.,  is  the  property  of  (the  plain- 
tiff)  until  worked  out  or  paid  :  this  agreement  to  the  contrary  notwithstand- 
ing.    The  said  (defendant)  further  agrees  to  attend  to  the  carting,  and  fur- 
nishing carts,  as  many  as  are  necessary,  for  delivering  brick  to  buildings,  and 
wood  to  the  kiln,  at  the  price  stipulated  above,  to  the  brickyard  ;  and  at  the 
end  of  the  season,  which  is  the  first  of  January  1836,  which  every  party  is 
in  debt  on  settlement,  the  same  is  to  be  paid  in  cash  ;  and  in  case  the  said 
(defendant)  refuses  to  cart  at  any  time  when  called  on,  the  said  horses, 
&c.,  are  to  be  returned,  and  this  agreement  is  to  be   null  and  void,  and  the 
said  (defendant)  forfeits  the  balance  of  cash  remaining  with  (the  plaintiff), 
as  collateral  security."     In  replevin  for  the  horses  and  gear,  the  court  below 
charged  the  jury  that  the  plaintiff  derived  title  to  the  horses  under  the  above 
agreement,  and  that  if  they  found  that  there  had  been   a  demand  by    the 
plaintiff  upon  the  defendant  to  cart,  and  a  refusal  by  him,  then  the  verdict 
should  be  for  the  plaintiff  without  any  regard  to  the  state  of  accounts  between 
the  parties  ;  that  in  any  view  of  the  case,  it  would  be  wholly  unnecessary  for 
them  to   examine    into  these  accounts,  and   that  it  was  immaterial  in  this 
action  what  way  the  balance  was  :   Held,  that  this  direction  was  erroneous. 

2.  Evidence   of  a  demand    made  by  the   plaintiff  upon  a  person   in  the 
employment  of  the  defendants,  as  a  carter,  he  being   at  the  house  of  the 
defendant  at  the  time,  held,  not  to  be  admissible  as  evidence  of  a  demand 
upon  the  defendant ;  there  being  no  proof  that  the  demand  was  communi- 
cated to  the  defendant. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  of  replevin  brought  by 
John  D.  Huhn  against  John  Long,  for  three  horses  and  their  gears. 

The  action  was  brought  in  the  court  below  to  June  Term  1835. 
The  defendant  pleaded  non  cepit  and  property.  The  plaintiff 
replied  property  in  himself;  and  upon  these  issues  the  cause  came 
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on  for  trial  on  the  26th  of  October  1836,  before  Judge  Jones; 
•when  the  plaintiff  in  support  of  his  case  gave  in  evidence  the  fol- 
lowing agreement  between  himself  and  the  defendant : 

"  This  agreement  made  the  16th  day  of  March  1835,  between 
John  D.  Huhn,  brickmaker,  of  the  county  of  Philadelphia,  and 
John  Long,  carter,  of  the  city  of  Philadelphia,  of  the  other  part, 
witness  whereas  John  D.  Huhn  agrees  to  give  to  John  Long, 
three  horses,  and  gears  for  the  same,  belonging  to  the  three 
horses,  for  the  sum  of  *$200,  and  in  consideration  of  the  p^n-i 
same,  the  said  John  Long  agrees  to  work  out  the  amount  L  " 
by  carting  brick,  wood  and  sand,  at  seventy  cents  per  thousand, 
until  the  said  horses,  gears,  &c.,  are  paid  for ;  and  it  is  further 
agreed  that  John  D.  Huhn  is  to  pay  the  said  John  Long  one-half 
of  the  amount  which  he,  the  said  John  Long  earns  for  carting 
during  the  season  until  the  horses  are  paid  for.  and  it  is  fully 
understood  that  the  said  horses,  gears,  &c.,  is  the  property  of  John 
D.  Huhn,  until  worked  out  or  paid ;  this  agreement  to  the  con- 
trary notwithstanding.  The  said  John  Long  further  agrees  to 
attend  to  the  carting,  and  furnish  carts  as  many  as  are  necessary 
for  delivering  brick  to  buildings,  and  wood  to  the  kiln,  at  the  price 
stipulated  above  to  the  brick-yard ;  and  at  the  end  of  the  season, 
which  is  the  1st  of  January  1836,  whichever  party  is  in  debt  on 
settlement,  the  same  is  to  be  paid  in  cash;  and  in  case  the  said  John 
Long  refuses  to  cart  at  any  time  when  called  on,  the  said  horses, 
&c.,  are  to  be  returned  and  this  agreement  is  null  and  void,  and  the 
said  Long  forfeit  the  balance  of  cash  remaining  with  John  D.  Huhn, 
as  collateral  security." 

The  plaintiff's  counsel  then  called  George  Huhn,  son  of  the 
plaintiff,  who  testified  that  there  was  a  settlement  between  the 
parties  on  the  30th  of  March  1835,  when  there  was  found  to  be 
a  small  balance  due  to  the  plaintiff;  and  that  in  one  instance, 
before  the  issuing  of  the  writ  of  replevin,  his  father  refused  to 
give  Long  any  money,  who  thereupon  said  that  he  would  work  no 
more  for  the  plaintiff.  Another  witness  named  Given  testified 
that  Long  had  told  him  that  Huhn  had  not  treated  him  well,  and 
that  was  the  reason  he  had  quit  work  for  him.  The  plaintiff's  book 
of  original  entries  was  also  given  in  evidence. 

The  defendant's  counsel  then  called  one  James  Morrison,  who 
testified  as  follows : 

"I  recollect  a  conversation  between  Huhn  and  Long  at  the 
brick-yard  last  May  1835.  Long  asked  Huhn  for  some  money  or 
an  order  for  feed  for  his  horses  ;  he  wanted  some  money  for  me ; 
Mr.  Huhn  refused  to  give  Mr.  Long  the  order  or  the  money.  He 
did  not  allow  that  Huhn  owed  it  to  him,  but  he  said  he  wanted 
some  money  or  feed'  Mr.  Huhn  did  not  say  whether  he  owed  him 
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or  not;  the  price  of  hauling  sand  to  buildings  is  Si  per  load ;  haul- 
ing wood  is  the  same  as  hauling  bricks." 

Being  cross-examined, — "  I  know  when  Long  left  Huhn  ;  he 
quit  him  about  the  llth  of  July  1835  ;  did  not  go  back  again  ;  he 
quit  Mr.  Huhn  because  he  could  not  get  money ;  I  never  heard 
any  conversation  but  the  one.  Huhn  said  he  was  tired  giving  him 
money  and  feed,  and  to  my  knowledge  he  never  gave  him  but  §10. 
Mr.  Huhn  came  after  the  horses  next  day  or  the  next  day  but  one 
after  Long  quit  him  :  he  came  on  horseback  to  get  them  to  work  ; 

*20°1  ^e  saw  me'  *^  was  8^^ng  UP  stairs  in  Long's  house ;  I  was 
'  paid  for  driving  horses  by  Long  ;  he,  Huhn,  said  he  wanted 
the  carts  to  haul  bricks ;  I  don't  know  that  he  saw  Long  on  the 
subject ;  I  never  told  Long,  as  I  recollect,  that  Huhn  had  called 
and  wanted  the  hauling  to  be  done." 

The  counsel  for  the  plaintiff  then  asked  the  witness  to  state  all 
the  conversation  which  then  took  place  between  Mr.  Huhn  and  the 
•witness  respecting  the  said  horses  and  carts  being  required  by  Mr. 
Huhn  to  return  to  work,  in  order  to  show  a  demand  then  and  there 
made,  which  question  was  objected  to  by  the  counsel  for  the  defend- 
ant, and  overruled  by  the  learned  judge.  Whereupon  the  counsel 
for  the  plaintiff  excepted  thereto,  and  tendered  his  bill  of  excep- 
tions. 

The  judge  charged  the  jury  as  follows: 

"  The  plaintiff  claims  title  to  the  horses  in  dispute  under  the 
agreement  of  the  16th  of  March  1835,  which,  as  to  the  case  before 
you,  may  be  viewed  as  consisting  of  two  distinct  parts.  1.  The 
provision  that  the  horses  shall  continue  to  be  the  property  of  the 
plaintiff  until  paid  for  by  the  defendant ;  and  2.  The  clause  of  for- 
feiture by  the  defendant  for  refusing  to  haul  the  bricks,  &c.,  when 
called  on  by  the  plaintiff  for  that  purpose.  As  regards  the  first 
provision,  although  the  agreement  is  by  no  means  explicit,  yet  this 
much  is  plain,  that  the  defendant's  possession  of  the  horses,  so  far 
as  this  provision  was  to  affect  it,  could  not  be  interfered  with  prior 
to  the  first  of  January  1836, — this  being  the  end  of  the  season,  as 
fixed  by  the  parties,  and  the  time  when  a  settlement  was  to  take 
place  between  them  in  respect  to  the  hauling  contracted  to  be  done, 
&c.  The  replevin  having  been  sued  out  in  July  1835,  was  there- 
fore sued  out  prematurely — for  Long,  the  defendant's,  declaration  a 
few  days  previously,  that  he  would  do  no  more  work  for  the  plain- 
tiff, would  not  have  prevented  him  from  resuming  the  contract  and 
working  out  his  debt. 

"  The  claim  for  forfeiture  must  be  strictly  examined.     It  cannot 

be  exacted  unless  the  plaintiff  has  done  everything  which   by   the 

agreement  he  stipulated  to  do,  in   order  to  gain  the  right.     Now 

by  the  very  terms  of  the  agreement,  the  defendant  was  to  refuse 
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after  being  called  upon  before  the  forfeiture  would  be  incurred. 
What  proof  is  there  on  t'his  point  ?  I  perceive  none,  though  this 
is  a  point  for  your  determination,  not  mine.  Three  witnesses  have 
been  examined  to  establish  this  part  of  the  plaintiff's  case — 1.  His 
son,  Dr.  Huhn  ;  all  he  says  is,  that  Long  requested  an  advance  of 
money  on  a  particular  occasion  from  his  father,  that  his  father 
refused  it,  upon  which  Long  declared  that  he  would  do  no  more 
work  for  him.  Samuel  Given,  was  the  second  witness  ;  I  will  not 
recapitulate  his  testimony,  it  must  be  part  in  your  recollection  ;  one 
thing  is  certain  according  to  this  witness,  that  he  does  not  know  of 
any  demand  or  *request  by  Huhn  to  Long  to  do  work  for  r*nnq 
him ;  Long  told  him  he  had  quit  the  work  and  assigned  a  •• 
reason,  but  did  not  tell  him  that  he  had  been  called  upon  to  do  any 
work.  It  does  not  appear  from  the  third  witness,  Morrison,  that 
at  the  time  the  plaintiff  called  on  him  to  resume  the  hauling,  he 
saw  the  defendant.  The  demand  on  Morrison  is  insufficient  to 
affect  the  defendant.  The  strongest  testimony,  it  appears  to  me, 
is  that  of  Given  ;  and  if  you  think  yourselves  justified  in  inferring 
from  what  he  says  that  a  demand  was  made,  it  is  in  your  power  to 
do  so  ;  for  the  question  whether  or  not  a  demand  was  made,  is  a 
question  of  fact,  which  you  alone  must  decide  ;  you  ought,  however, 
to  be  well  satisfied ;  as  in  addition  to  the  forfeiture  of  the  horses, 
the  penalty  is  superadded  of  any  balance  of  money  then  in  the 
hands  of  the  plaintiff,  belonging  to  the  defendant.  If  you  find  the 
demand  and  refusal,  your  verdict  should  be  for  the  plaintiff,  with- 
out any  regard  to  the  state  of  the  accounts  between  the  parties  ;  in 
any  view  of  the  case,  it  will  be  wholly  unnecessary  for  you  to  examine 
into  these  accounts.  It  is  immaterial  in  this  action  what  way  the 
balance  was." 

The  jury  found  for  the  defendant;   and  on  the  return  of  the 
record  the  following  errors  were  assigned. 

1.  The  judge  refused  to  permit  the  plaintiff's  counsel  to  examine 
James   Morrison   as   to  the  demand  made  by  the  plaintiff  of  the 
chattels  in  dispute. 

2.  The  judge  charged  the  jury  :   1.  That  the  plaintiff  derived 
his  title  to  the  horses  in  dispute  under  the  agreement  of  the  16th 
of   March   1836.     2.  That  the  replevin  was  premature,  and  the 
plaintiff  could  not  reclaim  the  said  horses  until  the  1st  of  January 
1836.     3.    That  the  jury  had  no  right  to  examine  the   mutual 
accounts  of  the  parties  in  proof.     4.  That  this  action  was  a  claim 
for  a  forfeiture,  and  that  there  was  no  evidence  of  a  demand,  and 
that  such  evidence  was  necessary.     5.   That  the  quitting  of  Huhn's 
employ  by  the  defendant  as  proved,  did  not  justify  the  jury  in  find- 
ing for  the  plaintiff. 

3.  The  iudge  took  the  whole  case  from  the  jury. 
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Mr.  Hirst,  for  the  plaintiff  in  error,  cited  Richards  v.  Murphy, 
1  Whart.  185 ;  McClain  v.  Work,  5  Binn.  356. 

Mr.  Fallen,  contra. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  is  a  bill  of  exceptions  to  the 
opinion  of  the  court  below,  overruling  evidence  offered  of  a  con- 
versation which  took  place  between  the  plaintiff  and  Morrison, 
the  witness,  in  the  absence  of  Long,  the  defendant,  relative  to 
the  plaintiffs  wanting  Long  to  return,  with  his  horses  and  carts, 
*;>041  to  work  f°r  him.  *The  conversation  proposed  to  be 
J  proved  happened  at  the  house  of  the  defendant,  where 
the  plaintiff  called  when  the  defendant  was  not  at  home,  but 
meeting  with  the  witness  there,  who  was  hired  by  the  defendant 
at  the  time  as  a  carter,  to  drive  some  of  his  horses,,  told  him 
what  he  wanted  of  the  defendant.  The  plaintiff  offered  this  evi- 
dence, as  he  alleged,  in  order  to  show  a  demand  made  by  him 
upon  the  defendant  to  cart  for  him,  as  mentioned  in  the  agree- 
ment. The  counsel  of  the  plaintiff  claims  that  he  had  a  right  to 
give  this  evidence  for  this  purpose,  upon  the  ground  that  the 
witness  was  the  agent  of  the  defendant,  and  attending  to  his 
business  as  such.  Had  there  been  any  evidence  given  previously, 
tending  to  prove  this,  it  would  have  been  proper  enough,  per- 
haps, to  have  submitted  the  evidence  offered  to  the  jury.  But 
no  such  evidence  was  given.  Indeed,  it  is  not  pretended  that 
any  was  given,  from  which  the  jury  could  have  drawn  the  con- 
clusion that  the  witness  was  the  agent  of  the  defendant,  except 
that  he  "  was  paid  for  driving  horses  by  Long ;''  meaning  that 
he  was  hired  and  paid  by  the  defendant,  as  one  of  his  carters. 
But  it  is  clear  this  was  no  evidence  of  his  being  the  agent  of  the 
defendant.  At  the  time  of  the  conversation,  he  was  not  even 
actually  engaged  in  driving  any  of  the  defendant's  horses,  but 
was  sitting  in  his  house,  Neither  does  it  appear  that  the  plain- 
tiff requested  the  witness  to  make  known  to  the  defendant,  that 
he  wished  him  to  return  and  cart  for  him  ;  and  if  he  had  it  would 
have  amounted  to  nothing,  unless  the  witness  had  communicated  it 
to  the  defendant. 

What  the  plaintiff,  therefore,  said  to  the  witness,  in  the  absence 
of  the  defendant,  ought  not  to  affect  the  rights  of  the  latter, 
further  than  the  witness  was  permitted  to  testify,  that  is,  merely 
to  show  that  the  plaintiff  had  called  at  the  house  of  the  defendant, 
after  he  had  quit  carting  for  him,  and  inquired  for  him,  that  he 
might  let  him  know  that  he  wished  him  to  return,  and  resume 
his  work  again.  This  it  was  competent  for  the  plaintiff  to  prove 
by  the  witness,  for  the  purpose  of  repelling  any  presumption, 
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that  otherwise  might  have  been  attempted  to  have  been  raised, 
of  his  having  acquiesced  in  or  consented  to  the  defendant's  quit- 
ting work  for  him.  But  further  than  this,  we  think  the  plaintiff 
had  no  right  to  go,  and  that  the  court  below  was  right  in  refusing 
to  permit  him  to  treat  the  witness  as  the  agent  of  the  defendant, 
and  to  give  evidence  of  what  he  said  to  the  witness,  as  if  he  had 
been  the  agent  of  the  defendant,  attending  in  his  place  to  his  busi- 
ness, either  generally,  or  in  this  particular  transaction. 

All  the  remaining  errors  assigned,  have  reference  to  the  charge 
of  the  court  to  the  jury,  and  seem  to  have  arisen  from  what  we 
conceive,  was  a  misinterpretation  of  the  agreement,  entered  into 
between  the  parties,  bearing  date  the  16th  of  March  1835.  They 
will  therefore  be  considered  together,  as  one  error. 

The  judge,  in  his  charge  to  the  jury,  seems  to  have  considered 
*the  agreement  as  containing  different  distinct  provisions,  r^^nc 
not  immediately  connected  with,  or  depending  upon  each  "- 
other,  when  he  ought  rather  to  have  regarded  them  as  relative 
parts  of  the  same  agreement,  all  mutually  depending  upon  each 
other,  and  necessary  to  be  brought  under  the  same  view,  in  order 
to  ascertain  the  true  meaning  and  intention  of  the  parties.  It 
is  the  intention  of  the  parties,  which  ought  to  be  sought  for  in 
the  construction  of  contracts ;  and,  if  not  inconsistent  with  legal 
principles  or  sound  policy,  it  ought  to  prevail,  and  be  our  only 
guide.  But  the  judge,  in  expounding  the  agreement,  seems  to 
have  disjointed  it,  and  thus  to  have  lost  sight  of  the  real  inten- 
tion of  the  parties,  which  we  think  is  very  clearly  and  distinctly 
presented,  when  we  come  to  look  at  all  the  various  parts  of  the 
agreement,  and  examine  their  mutual  and  relative  bearing  upon 
each  other. 

In  the  first  place,  the  judge,  according  to  the  view  which  he 
took  of  the  agreement,  seems  to  have  thought  that  the  plaintiff, 
who  is  .admitted  to  have  been  the  absolute  owner  of  the  horses 
and  gears  in  question,  and  to  have  been  in  the  possession  of 
them,  before  and  up  to  the  time  of  the  agreement,  thereby  parted 
with  his  right  of  property,  as  well  as  that  of  his  possession  to 
them ;  for  he  commences  his  charge  by  saying,  "  The  plaintiff 
claims  title  to  the  horses  in  dispute,  under  the  agreement  of  the 
IQth  of  March  1835."  If  such  was  the  idea  of  the  judge,  we 
think  it  was  a  misapprehension,  on  his  part,  of  the  true  opera- 
tion of  the  agreement,  and  contrary  to  the  express  terms  of  it. 
The  words  of  the  agreement,  in  relation  to  this  point  are,  "  and 
it  is  fully  understood,  that  the  said  horses,  gears,  &c.,  is  the  property 
of  John'D.  Iluhn,  until  worked  out  or  paid,  this  agreement  to  the 
contrary  notwithstanding."  So  that  by  the  delivery  of  the  horses 
and  gears  to  the  defendant  under  the  agreement,  it  is  perfectly 
manifest  that  the  right  of  possession  was  all  that  was  intended 
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be  passed,  and  all  that  he  acquired  thereby.  More  than  this  he 
was  not  to  have,  until  he  paid  the  two  hundred  dollars,  the  price 
agreed  on  for  the  horses  and  gears,  kt  by  carting  brick,  wood  and 
sand,  at  seventy  cents  per  thousand,"  as  therein  stated.  As  soon, 
however,  as  this  should  be  done,  it  is  clearly  implied,  from  the 
clause  of  the  agreement  recited  above,  that  the  right  of  property  in 
the  horses  and  gears  was  to  remain  no  longer  in  the  plaintiff,  but  to 
become  vested  in  the  defendant. 

On  the  other  hand,  the  right  of  possession  which  accompanied 
the  delivery  of  the  horses  and  gear  to  the  defendant  under  the 
agreement,  according  to  the  tenor  thereof,  was  to  cease  and  to 
become  vested  in  the  plaintiff,  the  moment  that  the  defendant 
refused  to  pay  the  price  agreed  on,  in  the  manner  set  forth  in  the 
agreement.  That  such  was  the  intent  of  the  parties,  is  quite 
obvious  from  the  following  clause  thereof :  "  and  in  case  the  said 
John  Long  refuses  to  cart  at  any  time,  when  called  on,  the  said 
horses,  &c.,  are  to  be  returned,  and  this  agreement  is  null  and 
*^0fil  v°id,  and  the  said  *Long  forfeit  the  balance  of  cash  remain- 
'  ing  with  John  D.  Huhn,  as  collateral  security."  This 
last  recited  clause,  which  is  the  conclusion  of  the  agreement,  is 
not  to  be  understood  as  the  judge  below  would  appear  to  have 
apprehended  it.  He  seems  to  have  thought,  that  if  the  defend- 
ant had  gone  on  and  by  his  labor  paid  the  plaintiff  the  price  in 
full  for  the  horses  and  gears  in  the  manner  stipulated  by  the 
agreement,  before  the  first  of  January  following  the  date  thereof 
had  come  around,  and  then  upon  being  expressly  required  by 
the  plaintiff  to  continue  carting  for  him  until  that  time,  he  had 
refused,  the  plaintiff  having  fulfilled,  and  being  still  willing  to 
continue  the  fulfilment  of  the  agreement  on  his  part,  the  defend- 
ant would  have  been  bound  to  a  compliance  with  the  plaintiff's 
requisition  in  this  respect,  or  otherwise,  would  have  forfeited  all 
right  to  the  horses  and  gears.  That  the  defendant  would  have 
been  bound  to  have  complied  with  the  plaintiff's  request  under 
such  circumstances,  is  certainly  so  far  correct;  but  it  is  not  a 
fair  construction  of  the  agreement  to  say,  that  a  forfeiture  of  his 
right  to  the  absolute  ownership  of  the  horses  and  gears  would 
have  been  the  consequence  of  his  refusal ;  he  would  only  have 
rendered  himself  liable  to  pay  to  the  plaintiff  such  damages  as 
the  latter  could  have  shown  he  had  thereby  sustained.  This  is 
the  evident  meaning  of  this  part  of  the  agreement ;  for  the  for- 
feiture there  mentioned  is  not  applied  in  terms  to  the  right  which 
the  defendant  might  have  acquired,  under  the  contract,  to  the 
horses  and  gears,  but  to  "  the  balance  of  cash  remaining  with 
John  D.  Huhn  as  collateral  security."  This  "balance  of  cash" 
is  spoken  of  here  as  something  mentioned  previously  in  the  agree- 
ment ;  for  the  definite  article  "  the "  is  prefixed  to  it.  Now  the 
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only  part  of  the  agreement,  to  which  it  can  have  a  reference, 
and  by  which  it  must  be  explained,  is  that  in  which  the  mode  of 
paying  or  satisfying  the  price  agreed  to  be  given  for  the  horses 
and  gears  is  stated.  It  is  in  these  words  :  "•  the  said  John  Long 
agrees  to  work  out  the  amount  (meaning  two  hundred  dollars, 
the  price  of  the  horses  and  gears),  by  carting  brick,  wood  and 
sand  at  seventy  cents  per  thousand,  until  the  said  horses  and 
gears  are  paid  for  ;  and  it  is  further  agreed,  that  Jonn  D.  Huhn 
is  to  pay  the  said  Long  one-half  of  the  amount,  which  he,  the 
said  John  Long,  earns  for  carting  during  the  season  until  the 
horses  and  gears  are  paid  for."  From  this  it  appears,  that  one- 
half  of  the  amount  only  of  what  should  be  earned  by  the  defend- 
ant by  carting  for  the  plaintiff,  was  to  remain  in  the  hands  of 
the  latter,  and  to  be  applied  to  the  payment  of  the  price  of  the 
horses  and  gears ;  and  this  half  thus  to  be  left  to  accumulate 
until  it  should  amount  to  the  two  hundred  dollars,  is  evidently 
that  which  is  alluded  to  and  intended  to  be  expressed  by  the 
phrase,  "the  balance  of  cash,"  &c.  But  according  to  the  tenor 
of  the  agreement,  as  soon  as  this  balance  should  have  increased 
to  the  two  hundred  dollars,  it  was  then  to  be  applied  to  the  pay- 
ment of  the  price  of  the  horses  and  gears,  that  the  right  r^ny 
*of  property  as  well  as  the  possession  of  them  might  *- 
become  vested  in  the  defendant.  After  being  thus  appropriated, 
and  the  defendant,  in  consideration  thereof,  having  become  the 
absolute  owner  of  the  horses  and  gears,  it  could  not  with  propri- 
ety, under  any  view  that  can  be  taken  of  it,  be  called  a  "  balance 
of  cash  remaining  with  Jonn  D.  Huhn  as  collateral  security." 
Had  the  defendant  continued  to  have  carted  for  the  plaintiff,  and 
by  this  means  paid  him  for  the  horses  and  gears,  though  it  had 
been  months  before  the  first  of  January  following  the  date  of  the 
agreement,  the  defendant  under  the  agreement  would  have  been 
entitled  to  have  demanded  and  received  the  whole  price  of  his 
work,  performed  thereafter  from  time  to  time  as  he  performed  it ; 
so  that  there  would  have  been  no  balance  of  cash  on  account  of 
it  remaining  with  the  plaintiff,  unless  the  defendant  had  chosen 
to  leave  it  so.  In  no  event,  therefore,  could  the  defendant, 
under  the  agreement,  if  he  had  once  paid  by  his  labor  for  the 
horses  and  gears,  have  forfeited  his  right  to  them.  It  was  only 
before  he  had  paid  for  them  fully  in  this  way,  and  of  course 
before  he  had  acquired  the  right  of  property  in  them,  that  upon 
his  refusal  to  cart  for  the  plaintiff,  he  was  to  lose  his  right  to 
the  possession,  and  bound  to  return  them  again  to  the  plaintiff, 
beside  forfeiting  whatever  he  had  done  towards  paying  for  them  in 
part  only. 

The  judge  also  instructed  the  jury,  if  they  should   find  that 
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there  was  a  demand  made  by  the  plaintiff  upon  the  defendant  to 
cart,  and  he  refused,  that  they  ought  to  find  a  verdict  for  the 
plaintiff  without  any  regard  to  the  state  of  the  accounts  between 
the  parties ;  and  that,  under  any  view  of  the  case,  it  would  be 
wholly  unnecessary  to  examine  into  their  accounts.  To  this  we 
cannot  give  our  assent.  It  is  contrary  to  the  view  and  construc- 
tion just  presented  of  the  agreement;  wherein  it  has  been  shown 
that  if  from  the  accounts  it  had  appeared  that  the  plaintiff  had 
been  once  fully  paid  the  price  of  the  horses  and  gears,  then  in  no 
event  would  he  have  been  entitled  to  recover  in  this  action  ;  while, 
on  the  contrary,  if  it  appeared  therefrom  that  he  had  not  been  paid, 
and  the  defendant,  without  any  sufficient  cause,  had  refused  to  go 
on  and  pay  therefor,  according  to  the  terms  of  the  agreement,  the 
plaintiff  would  have  a  right  to  recover  here. 

But  the  state  of  the  accounts  was  material  for  another  purpose, 
in  order  to  show  whether  the  defendant  was  justified  in  refusing, 
as  was  testified  he  did,  to  work  any  longer  for  the  plaintiff:  for  by 
the  express  terms  of  the  agreement,  we  have  seen  that  the  plaintiff 
was  bound  to  pay  the  defendant,  from  the  start,  for  one-half  of  his 
work,  as  he  performed  it,  until  the  other  half  should  become  equal 
in  amount  to  the  price  of  the  horses  and  gears,  so  that  he  might  be 
enabled  to  subsist  his  horses  and  defray  other  current  expenses 
attending  the  doing  of  the  work  ;  but  if  from  the  accounts  between 
them  it  had  appeared  that  the  plaintiff  was  in  arrear,  and  had 
refused  to  pay  the  defendant  for  one-half  of  the  work  actually  done 
*<>081  *ky  n'm'  ^  would  have  shown  a  clear  violation  of  the  agree- 
J  ment,  first  on  the  part  of  the  plaintiff  himself,  and  would 
have  furnished  the  defendant  with  a  good  excuse  for  refusing  to  go 
on  with  the  further  performance  of  his  part  of  the  agreement. 

But  if  it  be  true,  as  is  alleged  by  the  plaintiffs  counsel,  that  the 
plaintiff  not  only  paid  the  defendant  for  the  half  of  his  work,  but 
actually  overpaid  him  for  the  whole  of  it,  without  taking  the  price 
of  the  horses  and  gears  into  the  account  at  all ;  and  the  evidence 
given  on  the  trial  by  the  plaintiff,  showing  that  the  defendant  had 
quit  the  plaintiffs  work,  and  that  he  declared  he  would  work  no 
more  for  him,  be  entitled  to  credit,  the  plaintiff  ought  clearly  to 
recover  in  this  action.  If  the  plaintiff  were  not  in  arrear  with  the 
defendant,  in  paying  for  one-half  of  the  work  done  by  him,  accord- 
ing to  the  contract,  and  the  horses  and  gears  not  being  paid  for, 
the  conduct  of  the  defendant,  as  represented  by  the  evidence,  in 
quitting  work  for  the  plaintiff,  and  declaring  at  the  same  time,  that 
he  would  work  no  more  for  him,  was  a  plain  and  direct  violation 
of  his  contract,  and  entitled  the  plaintiff  immediately  to  a  return 
of  the  horses  and  gears  ;  which  the  defendant  ought  to  have  given 
up,  without  waiting  a  demand  to  that  effect  from  the  plaintiff. 
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We  therefore  think  the  judgment  ought  to  be  reversed,  and  a 
venire  facias  de  novo  granted,  which  is  ordered  accordingly. 

Judgment  reversed,  and  venire  facias  de  novo  ordered. 

Cited  by  Counsel,  1  W.  &  S.  255. 
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Watkins  against  Phillips. 

IN  ERROR. 

1.  A  ground-rent  deed  is  "  an  instrument  of  writing  for  the  payment  of 
money,"  within  the  second  section  of  the  act  of  the  28th  of  March  1835. 

2.  Where  it  appears  by  a  declaration  or  statement  filed,  that  the  action  is 
brought  on  the  covenant  in  such  deed   for  the  payment  of  rent,  judgment 
may  be  entered  in  the  District  Court,  for  want  of  an  affidavit  of  defence. 

3.  In  covenant  for  non  payment  of  ground-rent,  when  judgment  by  default 
has  been  entered,  the  prothonotary  may  assess  the  damages. 

THIS  case  came  before  the  court,  on  a  writ  of  error  to  the  Dis- 
trict Court  for  the  City  and  County  of  Philadelphia,  to  remove  the 
record  of  a  judgment  entered  for  want  of  the  affidavit  of  defence 
required  by  the  act  of  the  28th  March  1835. 

The  action  was  in  covenant,  and  brought  by  William  Phillips 
against  Michael  Watkins. 

The  plaintiff  filed  a  statement,  setting  forth  that  the  defendant 
was  indebted  to  him  for  ground-rent  for  a  certain  period,  reserved 
in  four  several  indentures,  and  amounting  to  a  certain  sum,  with 
interest.  He  also  filed  a  copy  of  each  of  the  deeds,  which  con- 
tained, among  other  things,  a  covenant  by  the  defendant  for  the 
payment  of  the  ground-rent. 

On  the  26th  of  November  1836,  the  court,  on  motion  of  the 
plaintiff's  attorney,  entered  a  judgment  for  want  of  an  affidavit  of 
defence ;  and  the  29th  of  November  following,  the  prothonotary 
assessed  the  damages  at  $177.46. 

The  plaintiff  in  error  assigned  the  following  errors : — 

1.  Aground-rent  deed  is  not  an  instrument  of  writing  for  the 
payment  of  money,  within  the  meaning  of  the  act  of  assembly, 
authorizing  the  District  Court  to  enter  judgment  for  want  of  an 
affidavit  of  defence. 

2.  The  prothonotary  had  no  power  to  assess  damages  in   this 
case. 

Mr.  Isaac  Norris  for  the  plaintiff  in  error. 

1.  There  was  no  declaration  filed  in  this  case.  There  are  several 
*covenants  in  a  ground-rent  deed.  How  is  the  defendant  to  r*910 
know  on  which  of  them  the  suit  is  brought  ?  How  could  he 
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plead  a  former  recovery  ?  It  does  notf appear  by  the  deed  what  time 
the  rent  was  claimed.  The  act  authorizing  judgment  for  want  of 
an  affidavit  of  defence  ought  to  receive  a  strict  construction.  In 
Read  v.  Bush,  5  Binn.  455,  the  old  affidavit  rule  was  held  to  apply 
only  to  the  case  of  a  certain  demand.  Covenant  is  for  the  recov- 
ery of  damages,  not  of  a  debt  certain. 

2.  Where  the  amount  is  uncertain  or  indefinite,  the  prothono- 
tary  cannot  assess  the  damages.  Armstrong  v.  Carson,  2  Dall. 
302 ;  Grubb  v.  Wallace,  11  S.  &  R.  107.  The  quantum  of  rent 
was  not  determined  by  the  judgment ;  besides  here  was  interest 
claimed  which  does  not  follow  of  course.  In  this  case  notice  was 
not  given  to  the  defendant  of  the  assessment  of  damages  before  the 
prothonotary.  Hancock  v.  Hillegas,  2  Dall.  280 ;  Wright  v. 
Crane,  13  S.  &  R.  447. 

Mr.  ffazlehurst,  contra. — It  is  not  alleged  that  there  is  any 
defence  on  the  merits.  The  plaintiff  filed  a  statement  with  the 
copies  of  the  deeds,  setting  forth  the  exact  amount  due.  This  is 
equivalent  to  a  declaration  by  the  act  of  assembly.  Here  the 
ground-rent  deed  was  an  "  instrument  of  writing  for  the  payment 
of  money,"  within  the  meaning  of  the  act  of  assembly ;  and  the 
action  was  between  the  original  parties.  In  Royer  v.  Ackley,  3 
P.  &  W.  464,  it  was  decided  that  no  previous  demand  of  rent  is 
necessary,  except  where  a  forfeiture  is  insisted  upon.  As  to  the 
assessment  of  damages,  there  was  nothing  for  a  jury.  The  defend- 
ant had  confessed  that  the  amount  was  due  according  to  the  state- 
ment. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.— We  agree  with  the  court  in  Hansell  v.  Nelson,  1 
Miles  342,  that  a  ground-rent  deed  is  an  instrument  of  writing  for 
the  payment  of  money,  within  the  meaning  of  the  2d  section  of  the 
act  of  the  28th  of  March  1835,  which  authorizes  the  court  to  enter 
judgment,  for  want  of  an  affidavit  of  defence.  Nor  do  we  think  it 
material  that  the  deed  contains  other  covenants,  provided  it  appear 
on  the  record  (as  it  does  here)  that  the  action  is  brought  on  the 
covenant  for  the  payment  of  money,  which  is  the  principal  cove- 
nant.1 The  act  extends  to  all  articles,  or  bills,  notes,  bonds  or 
other  instrument*  of  writing,  for  the  payment  of  money  ;  words 
sufficiently  comprehensive  to  include  an  action  of  covenant  to  re- 
cover the  arrearages  of  ground-rent.  It  is  within  the  spirit,  cer- 
tainly within  the  words  of  the  act ;  or  it  does  not  cease  to  be  an 
instrument  of  writing  for  the  payment  of  money,  merely  because  it 
also  contains  covenants  which  do  not  partake  of  that  character. 

It  is  said  that  the  prothonotary  had  no  power  to  assess  the 
U  '  See  Johnston  v.  Cowan,  9  Smith  275  ;  Eshleman  v.  Thompson,  12  Id.  495.| 
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*  damages.  But  a  writ  of  inquiry  is  a  mere  inquest  of  officers  r* 
to  inform  the  conscience  of  the  court,  who,  if  they  please,  t  l 
may  themselves  assess  the  damages  :  1  Tidd  513.  And  it  has  been 
the  practice,  instead  of  executing  a  writ  of  inquiry,  and  without 
any  previous  application  to  the  court,  in  actions  on  promissory 
notes,  bills  of  exchange,  covenants  for  the  payment  of  a  sum  cer- 
tain, or  on  an  award,  and  indeed  in  all  cases  where  the  court  have 
nothing  more  to  do  than  to  calculate  the  interest,  upon  a  sum  pre- 
viously ascertained  and  fixed,  to  refer  the  assessment  to  the  pro- 
thonotary.  If  either  party  is  dissatisfied  with  the  assessment  of 
damages,  the  error  may  be  corrected  by  appeal  to  the  court.1 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  471  ;  8  W.  &  S.  45.  ||  12  Smith  496  •  24  Id 
109  ;  11  Norris  190;  1  W.  N.  C.  276  ;  8  Id.  516. 

Cited  by  the  Court,  6  Whart.  606  ;  2  W.  &  S.  449 ;  11  Wright  351 ;  5  P  F 
Smith  242. 

||  As  to  the  prothonotary's  power  to  assess  damages  see  Johnston  v.  Cowen, 
9  Smith  275  ;  Siner  v.  Hendrickson,  (D.  C.)  1  W.  N.  C.  94  ;  Wallace  ».  Gib- 
son, (C.  P.)  11  Id.  498. 

1  See  5  W.  &  S.  44  ;  14  Wright  184 ;  2  Miles  179. 
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Dewar  against  Spence. 

IN  ERROR. 

1.  Where  a  writ  has  been  in  the  hands  of  the  sheriff,  and  is  returned  to 
the  office  from  which  it  issued,  with  an  endorsement  of  service  having  been 
made,  though  without  the  signature  of  the  sheriff  thereto,  such  return  is 
amendable. 

2.  The  6th  section  of  the  act  of  21st  March  1806,  which  declares  that  suits 
shall  not   be   set  aside    for  informality,  &c.,  if  the  process   has  been   duly 
served,  &c.,  extends  to  actions  of  partition. 

3.  A  summons  in  partition  was  endorsed  "  nihil  habet,  and  published  as 
the  law  directs  ;"  but  there  was  no  signature  to  the  return.    The  record  con- 
tained the  following  entry:  "and  now  the  sheriff  of  Philadelphia  county 
makes  return  of  the  said  writ,"  &c. ;  and  the  sheriff  duly  returned  the  writ  of 
partition,  that  the  parties  had  been   duly   warned,  &c. :    Held,  that  it  suffi- 
ciently appeared,  that  a  return  was  made  by  the  sheriff  to  the  summons,  and 
that  the  return  was  amendable. 

4.  The  court  in  which  an  action  of  partition  is  instituted,  may,  if  the  jury 
return  that  the  land  cannot  be  divided,  decree  the  same  to  the  demandant  at 
the  valuation  ;  although  the  defendants  reside  out  of  the  commonwealth,  and 
judgment  has  been  obtained  against  them  by  default. 

ON  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
of  Philadelphia,  the  case  was  thus  : — 

To  the  June  term,  1828.  of  that  court,  Andrew  B.  Spence  issued 
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*<>191  *a  summons  jn  partition  to  Helen  Margaret  Dewar  and 
'  James  Spence,  to  show  wherefore  partition  should  not  be 
made  between  them,  of  "  a  certain  three-story  brick  messuage  or 
tenement,  and  lot  or  piece  of  ground  situate  on  the  south  side  of 
Francis  street,  in  the  county  of  Philadelphia,  containing  in  breadth 
on  the  west  side  thereof,  two  hundred  and  twenty-five  feet ;  and  on 
the  east  side  thereof,  two  hundred  and  ninety-one  feet;  and  on 
St.  Andrew's  street,  four  hundred  and  ninety-one  feet,  bounded  west- 
ward by  Schuylkill  Second  street,  northward  by  Francis  street,  east- 
ward by  Schuylkill  Third  street,  and  southward  by  St.  Andrew's 
street,  together  with  the  common  use  and  privilege  of  the  said 
street,  adjoining  said  lot  and  the  appurtenances ;  and  also  all  that 
certain  lot  or  piece  of  ground  situate  on  the  east  side  of  Schuylkill 
Third  street,  in  the  same  county,  containing  in  breadth  twenty  feet 
and  in  length  or  depth  one  hundred  and  eighty  feet,  bounded  west- 
ward by  the  said  Schuylkill  Third  street,  northward  by  grounds 
now  or  late  of  George  B.  Dawson,  eastward  by  a  court  called  Mid- 
dle court,  and  southward  by  ground  now  or  late  of  the  Rev.  Wil- 
liam McCra,  together  with  the  common  use  and  privilege  of  the 
said  streets  and  court,  and  the  appurtenances ;  and  the  said  lots  of 
ground  being  the  same  which  Seth  Johnson,  and  Mary  his  wife, 
conveyed,  inter  alia,  to  Andrew  Spence,  by  two  deeds,  each  dated 
the  sixth  day  of  August,  one  thousand  seven  hundred  and  ninety- 
seven,  recorded  in  the  office  for  recording  deeds  for  the  city  and 
county  of  Philadelphia,  in  deed  book  No.  72,  and  page  529  and 
533." 

This  writ  was  returned  into  the  prothonotary's  office,  with  the 
following  endorsement  thereon  ;  Nihil  habet,  and  published  as  the 
law  directs."  There  was  no  signature  to  this  endorsement. 

On  the  14th  June  1828,  the  plaintiff's  attorney  filed  his  declara- 
tion. On  the  llth  of  December  following,  the  court  ordered  judg- 
ment by  default,  and  awarded  a  writ  of  partition  ;  and  on  the  19th 
of  December,  the  writ  of  partition  issued. 

To  this  writ  the  sheriff  returned  that  "  by  virtue  of  the  said  writ 
to  me  directed,  on  Saturday,  the  fourteenth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine, 
taking  with  me  the  jurors  whose  names  and  seals  are  hereunto 
annexed,  good  and  lawful  men  of  my  bailiwick,  I  went  in  my  pro- 
per person,  to  the  premises  mentioned  in  the  said  writ,  and  the 
parties  in  the  same  being  severally  warned,  and  as  many  as  chose 
being  present,  and  the  good  and  lawful  men  aforesaid  upon  their 
oaths  and  affirmations  respectively,  did  say  that  the  property  as 
mentioned  in  the  said  writ,  cannot  be  parted  and  divided  without 
prejudice  to  or  spoiling  the  whole ;  therefore  I  have  valued  and 
appraised  the  same  at  the  sum  of  two  thousand  six  hundred  dollars. 
In  witness  whereof,  &c." 
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*0n  the  19th  of  March  1829,  on  motion  of  S.  Mere- 
dith,  Esq.,  the  court  granted  a  rule  to  show  cause  why  the 
valuation  of  the  jury  of  partition  in  this  case  should  not  be  con- 
firmed by  the  court,  and  the  plaintiff  be  permitted  to  take  the  pro- 
perty at  such  valuation. 

On  the  21st  March  1829,  this  rule  was  made  absolute ;  and  on 
the  same  day,  the  following  affidavit  was  filed,  to  wit : 

City  and  County  of  Philadelphia,  88, 

Robert  A.  Philson,  being  duly  sworn  according  to  law,  deposes 
and  says,  that  he  is  well  acquainted  with  Helen  Margaret  Dewar 
and  James  Spence,  the  defendants  above  named,  and  that  to  the 
best  of  this  deponent's  knowledge  and  belief,  they  are  both  at  this 
time  absent  from  this  country,  beyond  seas,  to  wit :  that  the  said 
Helen  Margaret  Dewar  is  in  Scotland,  in  the  kingdom  of  Great 
Britain,  and  the  said  James  Spence  in  New  South  Wales,  in  the 
Island  of  New  Holland  ;  and  this  deponent  further  says,  that  his 
belief  as  above  stated  is  founded  upon  knowledge  derived  from  the 
representations  of  their  family  and  friends,  with  whom  this  depo- 
nent is  intimately  acquainted,  and  has  constant  intercourse ;  and 
further  the  deponent  saith  not.  Sworn  and  subscribed,  &c. 

On  the  22d  of  June  1835,  a  motion  was  made  for  a  rule  to  show 
cause  why  the  judgment  and  proceeding  in  the  partition  should 
not  be  set  aside ;  and  the  following  reasons  were  filed  : 

1.  The  said  Mrs.    H.    M.  Dewar,  one  of  the  defendants,  was 
absent  from  the  United  States,  and  the  summons  in  partition  was 
neither  served  on  her,  nor  was  the  notice  given  according  to  law. 

2.  Because  there  was  no  return  to  such  summons  in  partition. 

3.  Because  the    judgment  by  default  was  irregularly  entered 
against  the  said  Mrs.  Dewar. 

4.  Because  no  notice  was  given  to  the  said  Mrs.  Dewar  of  the 
writ  de  partitione  facienda,  or  of  its  execution. 

5.  Because  the  said  property  was  perfectly  susceptible  of  divi- 
sion between  the  parties,  without  prejudice  to  or  spoiling  the  whole. 

6.  Because  the  valuation  was  far  below  the  real  value  of  the  said 
real  estate. 

7.  Because  no  retnrn  was  given  of  the  rule  to  show  cause  why 
the  said  return  of  the  jury  should  be  confirmed,  to  the  said  defend- 
ant, Mrs.  Dewar. 

8.  Because  the  plaintiff  was  allowed  to  take  the  property  at  a 
valuation  entirely  inadequate,  without  notice  to  the  other  parties  in 
interest. 

9.  Because  the  said  plaintiff,  knowing  the  residence  of  the  said 
Mrs.  Dewar,   and  corresponding  with  her,  concealed  all  his  pro- 
ceedings in  this  matter,  and  gave  her  no  notice  of  his  wish  or  intcn- 
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tion  to  have  a  partition  effected,  or  that  any  proceedings  for  that 


purpose  had  been  commenced,  prosecuted  or  completed. 

*0n   the  same  di 
was  filed  as  follows  : 


*  * 

M  ,-.       *0n  the  same  day,  the  affidavit  of  Mrs.  H.  M.  Dewar, 


City  of  Philadelphia,  ««. 

Helen  M.  Dewar,  widow  of  Dr.  Henry  Dewar,  late  of  Lassodie, 
Fifeshire,  in  Scotland,  being  duly  sworn,  deposes  that  she  is  the 
daughter  of  the  late  Dr.  Andrew  Spence,  formerly  of  this  city, 
who  died  in  the  year  1805.  The  said  Dr.  Andrew  Spence  left 
by  his  will,  his  real  estate,  and  particularly  a  large  lot  of  ground 
on  the  south  side  of  Coates  street,  between  Schuylkill  Second  and 
Third  streets,  and  a  lot  containing  20  feet  in  front,  on  said  Third 
street,  to  be  divided  among  his  four  children ;  as  by  the  said  will 
duly  proved  and  of  record  in  the  said  city,  will  appear.  Imme- 
diately upon  the  death  of  the  said  Dr.  A.  Spence,  the  whole  of  his 
remaining  family  removed  to  Scotland,  where  this  deponent  mar- 
ried, and  where,  with  the  exception  of  temporary  absences,  she  has 
constantly  resided  until  her  return  to  the  United  States,  in  the 
autumn  of  the  year  1833. 

The  brother  of  this  deponent,  Andrew  B.  Spence,  had  pre- 
viously left  Scotland,  and  fixed  himself  permanently  in  Philadel- 
phia, where  he  carried  on  business  as  a  merchant,  and  took  charge 
of  the  property  of  the  family,  as  the  administrator  of  his  mother, 
Mary  Spence,  but  without  any  power  of  attorney  or  authority, 
either  from  this  deponent  or  from  her  late  husband.  This  depo- 
nent was  in  the  habit  of  regular  correspondence  with  her  said 
brother  while  he  resided  in  this  city,  and  his  letters  reached  her 
•without  difficulty  or  delay.  During  the  whole  of  their  correspond- 
ence, the  said  Andrew  B.  Spence  never  once  intimated  to  her, 
directly  or  indirectly,  any  wish  or  intention  to  have  a  division  of 
the  real  estate  of  their  father  effected  by  course  of  law ;  nor  did 
he  ever  give  her  any  information  whatever,  in  relation  to  the  pro- 
ceedings instituted  and  carried  on  by  him  against  her ;  although 
he  wrote  to  her  on  family  matters  just  before  and  during,  or  soon 
after  the  commencement  and  prosecution  of  the  above-mentioned 
suit  in  partition.  This  deponent  never  heard,  knew  or  suspected 
that  any  such  suit  had  been  instituted,  carried  on,  or  determined, 
or  that  the  property  of  her  said  father  had  been  taken  at  a  valu- 
ation by  the  said  Andrew  B.  Spence,  until  her  arrival  in  this 
country,  when  she  made  inquiries  in  relation  to  her  affairs.  The 
only  information  she  received  on  the  subject,  was  in  a  letter  dated 
in  March  1833,  and  received  a  short  time  before  her  leaving 
Scotland,  in  which  the  said  A.  B.  Spence  stated  that  her  share 
of  St.  Andrew's  square  had  been  paid  into  court,  but  without 
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any  statement  of  the  means  or  course   by  which  this  had  been 
effected. 

The  said  A.  B.  Spence  has  always  been  indebted  to  said  depo- 
nent, both  on  account  of  her  mother's  estate  and  on  account  of  the 
rents  of  the  real  estate  of  her  father;  and  by  his  own  accoun^ 
furnished  *to  her,  admits  himself  to  be  so  still.  This  depo-  r!|t91  - 
nent  has  been  informed  and  believes  that  the  proceedings  '• 
in  the  said  partition  are  irregular,  in  not  having  been  regularly 
and  fully  published  according  to  law ;  and  she  verily  believes  the 
valuation  at  which  the  property  in  the  said  writ  and  proceedings 
mentioned,  was  inadequate,  and  far  below  the  real  value  thereof, 
whereby  she  has  suffered  considerable  injury. 

She  is  further  informed  and  believes  that  the  lots  of  ground 
were  perfectly  susceptible  of  division  into  equal  and  fair  pur- 
parts  and  shares,  without  any  prejudice  to  or  spoiling  of  the  whole. 
She  is  also  informed,  that  there  are  other  matters  in  which  the  said 
proceedings  are  irregular,  and  ought  to  be  set  aside. 

Since  her  arrival  in  this  country,  this  deponent  has  been  induced 
to  delay  proceedings  to  recover  what  she  conceives  her  just  claims 
on  the  above-mentioned  property,  by  the  repeated  assurances  of  her 
brother,  that  they  should  all  be  adjusted  in  a  satisfactory  manner. 

Sworn  and  subscribed,  £c. 

The  following  entry  appears  among  the  records,  under  date  of 
June  15th  1836.  "  The  signature  of  Jacob  Stremback,  endorsed 
on  the  original  writ  of  summons  in  partition  in  this  case,  having 
been  so  endorsed  on  said  writ  in  the  year  1836  (under  the  impres- 
sion that  it  was  done  according  to  the  course  of  the  court),  after 
the  writ  had  been  returned  into  the  office  of  this  court,  and  after 
the  motion  to  set  aside  the  proceedings  had  been  made,  and  the 
reasons  filed  ;  by  writing  filed,  it  is  agreed  that  the  said  signature 
of  Jacob  Strembach,  sheriff,  be  considered  as  if  the  same  had 
never  been  endorsed  on  the  said  writ;  and  the  court  order  that  the 
said  agreement  stand  as  part  of  the  record." 

On  the  25th  of  June  1836,  the  District  Court  discharged  the 
rule  to  show  cause  why  the  proceedings  should  not  be  set  aside ; 
and  the  defendant,  Mrs.  Dewar,  sued  out  a  writ  of  error  from  this 
court. 

The  following  was  the  assignment  of  errors : 

1.  The  summons  in  partition  was  not  served  or  published  accord- 
ing to  law. 

2.  No  return  was  made  by  the  sheriff  to  the  summons  in  par- 
tition. 

3.  The  judgment  by  default  was  erroneous ;  the  defendant  not 
having  been  summoned,  and  having  had  no  notice  of  any  proceed- 
ings in  the  cause. 
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4.  The  breve  de  partitione  facienda  was  not  served  according  to 
law. 

5.  The  confirmation  of  the  valuation  of  the  jury  of  partition, 

*dnd  the  permission  to  the  plaintiff  to  take  the  property 
at  that  valuation,  were  both  erroneous ;  no  notice  what- 
ever having  been  given  to  the  defendants  of  the  application  to  the 
court  for  that  purpose  ;  and  H.  M.  Dewar  being  then,  and  having 
been  from  long  time  previous  to  any  proceedings  in  the  cause,  domi- 
ciled in  Scotland. 

6.  The  property  was  susceptible  of  division  without  prejudice  to 
or  spoiling  the  whole. 

Mr.  Williams,  for  the  plaintiff  in  error. 

We  contend  that  there  was  no  return  to  the  writ  of  summons. 
It  does  not  appear  in  whose  handwriting  the  endorsement  is,  but 
it  is  agreed  that  it  is  not  the  handwriting  of  the  then  sheriff. 
The  statute  of  York,  12  Edw.  II.,  st.  1,  c.  5,  provides  that  the 
sheriff  shall  put  his  name  to  the  king's  writs.  It  was  necessary 
at  common  law  that  the  sheriff  shall  sign  all  returns.  Rowland's 
Case,  5  Rep.  41.  In  Strainer  v.  James,  Cro.  Eliz.  311,  is  was  said 
to  be  no  return  where  the  sheriff's  name  is  not  subscribed.  Young 
v.  Watson,  Id.  308-9 ;  Blodwell  v.  Edwards,  Id.  509 ;  Bonner  v. 
Rye,  Id.  587  ;  Dawson  v.  Thorpe,  Id.  767  ;  Scroggs  v.  Spencer, 
Id.  703 ;  Holworth  v.  Proctor,  Cro.  Jac.  188 ;  Lamb  v.  Wiseman, 
Hob.  70  ;  Ackridge  v.  Conham,  3  Bulstr.  220 ;  Brook  v.  Ellis,  1 
Salk.  363 ;  Rogers  v.  Smith,  1  Ad.  &  Ellis  772,  s.  c.  28,  E.  C. 
L.  R.  228.  It  is  the  signature  that  gives  validity  to  the  return. 
What  remedy  could  we  have  against  the  sheriff  for  a  false  return, 
if  he  have  not  signed  it  ?  Has  the  defect  in  this  case  been  cured 
by  statute?  The  statute  of  18  Eliz.  c.  14,  provides  that  after  ver- 
dict, judgment  shall  not  be  stayed  or  reversed  by  reason  of  any 
imperfect  or  insufficient  return.  In  some  of  the  cases  which  I 
have  cited,  it  is  decided  that  where  there  is  no  return,  the  statute 
of  Elizabeth  does  not  apply.  At  all  events,  it  is  confined  to 
the  case  of  judgment  upon  verdict,  not  judgment  by  default. 
The  statutes  of  21  Jac.  L,  c.  13 ;  16  and  17  Car.  II.,  c.  8,  and 
4  Anne,  c.  16,  do  not  aid  this  case;  Tidd's  Practice  213.  In 
Allnat  on  Partition,  pp.  66,  70,  the  practice  in  England  on  pro- 
ceedings in  partition  is  laid  down.  There  can  be  no  judgment  by 
nil  dicit ;  and  therefore  the  statute  4  Anne  does  not  apply.  It 
is  a  general  rule,  that  no  amendment  will  be  allowed  in  real 
actions ;  and  although  it  has  been  admitted  in  partition,  yet  it 
was  with  reluctance.  Baker  v.  Daniel,  6  Taunt.  193 ;  8.  C.  1 
E.  C.  L.  R.  353.  The  act  of  21st  March  1806,  applies 
only  to  actions  for  damages ;  besides,  it  was  passed  previously  to 
the  act  which  authorized  publication  of  the  summons  in  partition, 
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and  cannot  be  extended  so  as  to  embrace  a  judgment  given  under 
the  latter  act.  The  only  case  in  which  the  writ  is  not  album  breve 
is  where  the  sheriff  writes  his  name  either  in  the  body  of  the 
return,  or  at  the  foot.  Even  if  under  the  statute  of  Jeofails,  the 
court  think  that  this  return  may  be  amended,  they  will,  nevertheless, 
*look  into  the  service  of  the  writ,  and  they  will  find  that  i>017 
publication  was  made  in  one  newspaper  only,  although  the  *• 
act  of  1807  directs  that  it  shall  be  in  two.  Fitzsimmons  v.  Solo- 
mon, 2  Binn.  436. 

The  District  Court  had  no  power  to  award  the  land  to  A.  B. 
Spence  at  the  valuation.  The  act  of  1799,  which  authorizes  the 
court  to  adjudge  between  the  parties  in  this  respect,  supposes 
them  all  to  be  in  court.  The  act  of  1807,  which  authorizes  pub- 
lication in  the  case  of  absent  defendants,  seems  to  apply  only  to 
cases  where  the  property  is  actually  divided;  not  to  cases  of 
valuation.  If  the  parties  are  absent  from  the  country,  the  court 
ought  to  order  a  sale. 

Mr.  Meredith  and  Mr.  James  S.  Smith,  contra. 

We  represent  a  bona  fide  purchaser,  who  knew  nothing  of  the 
situation  of  the  parties  ;  and  relied  upon  the  judgment  of  the  Dis- 
trict Court  in  the  action  of  partition.  The  objection  on  the 
other  side  is  made  by  Mrs.  Dewar  alone.  The  other%  party  in 
interest  (James  Spence)  is  content  with  the  proceedings.  As  to 
Mrs.  Dewar,  it  was  in  evidence  that  she  knew  of  the  proceedings 
in  the  spring  of  1833,  and  that  she  arrived  here  in  the  autumn 
of  1833  ;  and  her  first  application  to  the  court  below  was  on  the 
22d  of  June  1835,  after  a  sale  had  been  made  by  Andrew  B. 
Spence  to  a  third  person. 

[THE  COURT  here  requested  the  counsel  to  confine  himself  to 
the  question  of  the  validity  of  the  return  to  the  summons  in  par- 
tition.] 

In  point  of  fact,  the  return  was  in  the  handwriting  of  the  sheriffs 
clerk,  who  usually  made  the  returns,  and  the  omission  of  the 
sheriff's  name  was  accidental.  We  have  evidence  here  to  prove  the 
handwriting  to  the  return. 

This  is  a  return  by  the  sheriff,  though  not  subscribed  by  him. 
It  has  been  recognised  by  him  in  the  recitals  to  other  writs,  and 
in  the  deed  executed  by  him  to  A.  B.  Spence.  The  advertise- 
ment also,  which  is  annexed  to  the  return,  has  his  signature.  la 
Dyer  182,  pi.  56,  it  appears  that  the  sheriff  might  have  come  in 
and  disavowed  it ;  and  there  are  many  other  authorities  to  the 
same  effect.  In  Scroggs  v.  Spencer,  Cro.  Eliz.  704,  cited  on  the 
other  side,  it  was  held  that  coroners  were  not  within  the  statute 
of  York,  and  the  reason  is  because  coroners  have  always  been 
elected  in  England  by  the  people,  not  appointed  by  the  king, 


217  SUPREME  COURT  [Dec.  Term, 

[Dewar  v.  Spence.] 

as  in  the  case  of  sheriffs.  In  the  former  case  no  uncertainty  can 
exist  in  respect  to  the  officer.  Here  sheriffs  are  elected  as  cor- 
oners in  England.  It  never  was  necessary  that  the  high  sheriff 
should  sign  the  return.  It  was  sufficient  if  signed  by  the  under 
sheriff.  14  PetersdorfTs  Abr.  600;  1  Rolle  Abr.  204;  Corny n's 
Dig.  tit.  Amendment ;  French  v.  Wiltshire,  Andrews  67.  The 
statute  does  not  invalidate  the  proceedings  if  the  return  is  not 
signed,  but  requires  the  sheriff  to  be  amerced.  Watson  on  Sheriffs 

*-n8i  68 ;  Dawson  v-  ThorP>  Cr°-  Eliz-  767 ;  !  Leon-  *139 ; 

'  Plowden  63,  65.  Most  of  the  cases  cited  on  the  other 
side  were  cases  of  an  album  breve.  Stainer  v.  James,  Cro.  Eliz. 
310,  appears  to  be  overruled  by  Wear  v.  Woodliff,  Id.  466. 
And  all  those  cases  were  prior  in  time  to  the  statute  of  Jeofails, 
except  Rogers  v.  Smith,  1  Ad.  &  Ellis  772,  which  is  the  case  of 
an  album  breve.  If  the  return  is  defective,  it  is  cured  by  the 
statute  of  amendments.  The  statute  8  Hen.  6,  18,  expressly 
extends  to  this.  Bro.  Abr.  tit.  Amendment,  pi.  9 ;  Barnes's 
Notes  11,  23.  The  act  of  assembly  of  1807,  was  intended  to 
supply  a  defect  in  the  common  law,  where  a  tenant  in  common 
resides  out  of  the  commonwealth.  In  such  case  the  proceedings 
are  similar  to  those  in  chancery.  It  is  admitted  that  the  statutes 
of  18  Eliz.  and  16,  17  Charles  II.,  would  have  cured  this  defect 
if  there  had  been  a  verdict,  but  the  statute  of  4  Anne  extends  to 
cases  of  confession,  non  sum  informatus,  and  nihil  dicit.  The  act 
of  assembly  speaks  of  a  "judgment  by  default."  Now  a  judg- 
ment by  default  is  for  want  of  an  appearance,  and  is  equivalent  to 
a  nihil  dicit ;  or  it  is  an  implied  confession.  Co.  Litt.  259  (a) ; 
2  Chitty's  Archbold's  Prac.  503,  549.  The  act  of  the  21st  of 
March  1806,  however,  is  believed  to  be  conclusive  of  this  question. 
The  words  of  that  act  are  broad  enough  to  include  real  actions ; 
and  in  Benjamin  v.  Armstrong,  2  S.  &  R.  392,  they  were  held  to 
extend  to  ejectments.  The  act  it  is  true  applies  only  where  the 
process  has  been  served  on  the  defendants ;  but  the  act  of  1807 
declares  that  publication  shall  be  equivalent  to  service  in  the  case 
of  a  defendant  residing  out  of  the  commonwealth.  The  mischiefs 
which  would  ensue  if  the  doctrine  on  the  other  side  were  sustained, 
would  be  very  great.  No  one  would  purchase  .property  which  had 
at  one  time  been  the  subject  of  proceedings  in  partition,  if  it  were 
necessary  to  examine  all  the  writs  critically,  to  ascertain  if  the 
sheriff  had  signed  the  returns  and  made  publication  according  to 
law. 

Mr.  Williams  in  reply. 

The  act  of  1807  says  that  the  writ  shall  be  executed  by  the 
sheriff,  and  that  the  service  shall  be  by  publication.  This  is  the 
act  of  the  sheriff,  not  of  the  court.  Here  there  is  no  evidence  of 
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publication.  It  is  said  that  the  record  shows  that  the  sheriff  recog- 
nised the  return.  The  only  evidence  of  this  is  a  printed  advertise- 
ment cut  from  a  newspaper,  and  stuck  on  the  back  of  the  writ ; 
which,  if  it  proves  any  thing,  proves  that  the  publication  was  in 
only  one  newspaper.  The  case  in  Hobart  was  not  one  of  an  album 
breve ;  as  there  was  the  signature  of  one  sheriff.  The  statute  16 
and  17  Charles  II.,  is  the  only  one  that  applies  to  original  pro- 
cess ;  and  that  is  confined  to  judgments  after  verdict.  A  judg- 
ment by  nil  dicit  cannot  take  place  unless  there  has  been  an 
appearance.  1  Tidd  313  shows  that  before  the  statute  12  Geo.  I., 
there  could  be  no  appearance  entered  by  the  plaintiff  for  the 
defendant.  The  act  of  the  21st  of  March  *1806,  cannot  be  *roiq 
applied  to  real  actions  without  straining  its  language 
beyond  reason.  It  is  true  that  it  has  been  applied  to  ejectment ; 
but  that  is  an  action  for  damages^  which  is  expressly  mentioned  in 
the  act.  [ROGERS,  J. — It  has  been  held  to  extend  also  to  the 
assize  of  nuisance,  in  Barnet  v.  Ihrie ;  and  may  now,  by  a  liberal 
construction,  be  taken  to  include  all  civil  actions.]  At  all  events, 
it  must  appear  that  the  process  was  duly  served,  which  is  not  the 
case  here. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — At  the  common  law  it  was  not  usual  to  put  the 
sheriff's  name  to  returns ;  for,  when  a  writ  was  returned,  it  was 
intended  to  be  by  the  officer  of  the  court,  whose  duty  it  was  to 
make  it ;  and  for  this  reason  it  was  held  that  such  omission  was 
not  erroneous.  Egerton  v.  Morgan,  1  Bui.  73  ;  Scroggs  v.  Spencer, 
Cro.  Eliz.  704.  But  by  the  statute  of  12  Edw.  LL,  c.  5,  it  was 
provided  that  from  thenceforth,  "  sheriffs  and  other  bailiffs  that 
receive  the  king's  writs,  returnable  in  his  court,  shall  put  their 
names  with  the  returns,  so  that  the  court  may  know  of  whom  they 
took  such  returns,  if  need  be ;  and  if  any  sheriff  or  other  bailiff 
leave  out  his  name  in  his  return,  he  shall  be  grievously  amerced 
to  the  king's  use."  It  is  not  very  clear  what  was  the  specific  evil 
of  which  complaint  was  made  in  parliament,  which  produced  the 
statute  of  Edward,  but  the  probability  is  that  it  arose  from  the  fact 
that  in  some  counties  there  were  two  or  more  sheriffs,  appointed  in 
different  modes,  and  of  whose  appointments  no  certain  record  was 
made  ;  for  it  must  be  remarked  lhat  the  statute  does  not  extend  to 
coroners,  who  are  elected,  and  about  whose  appointments  no  uncer- 
tainty exists.  It  appears  by  the  report  of  the  judges  that  that  part 
of  the  statute  of  Edward  is  in  force  in  this  state,  which  obliges  the 
sheriff  and  other  officers  to  sign  their  names  to  the  return  of  writs. 
The  first  question  raised  by  the  plaintiff  in  error,  depends  upon 
the  construction  of  this  statute,  and  mainly  rests  on  its  authority. 
It  is  contended  that  the  omission  of  the  sheriff  to  sign  his ^name  t 
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his  return,  renders  the  proceedings  void ;  whilst  on  the  other  hand, 
it  is  insisted  that  it  is  erroneous  merely,  and  amendable,  and  that 
the  sheriff,  in  the  language  of  the  statute,  shall  be  grievously 
amerced.  And  on  this  point,  it  is  very  clear  that  the  distinction 
is  taken  in  all  the  authorities  which  have  been  cited,  between  the 
return  of  the  writ  album  breve,  which  is  no  return  at  all,  and  an 
insufficient  or  mis-return.  In  the  former  it  is  void ;  but  in  the 
latter  it  is  erroneous,  and  as  such  is  amendable,  either  at  the  com- 
mon law  or  bv  the  statutes  of  amendments.  Stainer  v.  James, 
Cro.  Eliz.  311 ;  Young  v.  Wilson,  Cro.  Eliz.  309.  The  point, 
therefore,  is  whether  this  falls  within  the  former  or  latter  class  of 
cases. 

In  Dalton,  it  is  said  that  where  the  sheriff  or  other  officer  returns 
a  writ,  he  ought  always  to  endorse  his  name  on  the  writ,  otherwise 
*2201  ^  '8  an  incurab'e  error,  and  it  has  been  so  adjudged  ;  *(al- 
'  though  it  has  been  objected,  that  in  case  of  a  distringas  or 
venire,  which  are  judicial  processes,  it  may  be  amended) ;  for  as 
the  court  there  observed,  the  sheriff's  name  not  being  to  it.  it  is 
no  return.  But  in  The  Queen  v.  The  Archbishop  of  Canterbury, 
1  Leonard  139,  the  law  is  ruled  otherwise.  The  case  was  this  : 
The  queen  brought  a  quare  impedit  against  the  Archbishop  of  Can- 
terbury, the  Bishop  of  Chichester,  and  the  incumbent,  and  counted 
that  Ashburton  was  seised  of  the  avowson  ;  and  that  he  was  out- 
lawed in  an  action  personal,  at  the  suit  of  such  a  one,  and  showed 
the  whole  outlawry  certain.  An  exception  was  taken  to  the  count, 
because  in  setting  down  the  outlawry,  the  process  is  alleged  to  be 
returned  by  the  sheriff,  but  the  name  of  the  sheriff  is  not  there 
expressed.  And  as  to  that,  it  was  agreed  by  the  court,  that  the 
truth  is,  that  it  is  provided  by  the  statute  12  Edw.  II,  c.  5,  that  the 
sheriffs  in  their  returns,  put  the  names  to  their  returns ;  but  it  is 
not  required  so  to  plead  it,  for  the  omitting  thereof  doth  not  make 
the  record  void,  but  the  sheriff  shall  be  amerced.  And  in  Dalston 
v.  Thorp,  Cro.  Eliz.  757,  which  was  error  of  a  judgment  in  the 
Court  of  Common  Pleas,  in  debt,  upon  an  escape,  the  error  assigned 
was,  for  that  the  original  writ  had  not  the  sheriff's  name  to  the 
return  thereof,  according  to  the  statute  of  York,  12  Edw.  II. ;  and 
for  this  cause  it  was  moved  that  it  was  error,  and  the  judgment 
reversable.  But  in  regard  the  defendant  had  appeared,  and  the 
plaintiff  had  counted  against  him  upon  the  record  of  the  recovery, 
and  the  defendant  had  pleaded  nul  tiel  record,  it  was  holden  not 
to  be  material,  although  the  writ  had  not  been'  returned ;  for  he 
shall  never  take  advantage  (after  appearance  and  pleading)  of  such 
misprision,  nor  of  the  mis-awarding  of  mesne  process ;  wherefore 
judgment  was  affirmed.  In  the  latter  case,  unlike  the  case  in 
Leonard,  the  point  is  not  directly  decided,  but  the  court  put  the 
omission  on  the  ground  of  a  misprision  which  is  always  amendable. 
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These  decisions  we  consider  to  be  the  better  authority,  because 
they  are  more  in  accordance  with  the  spirit  and  intention  of  the 
act,  than  the  opinion  intimated  in  Dalton.  The  statute  was  in- 
tended that,  as  is  stated  in  the  act  itself,  to  remedy  an  inconve- 
nience which  had  arisen  from  the  omission  on  the  part  of  the 
sheriffs  to  put  their  names  with  their  returns,  so  that,  if  need  be, 
the  court  did  not  know  by  whom  the  returns  were  made ;  for  remedy 
whereof  the  statute  provides,  that  the  sheriff  who  is  in  default  shall 
be  grievously  amerced ;  but  it  is  nowhere  intimated,  nor  did  the 
mischief  which  the  statute  designed  to  remedy  require  it,  that  the 
return  on  account  of  such  omission,  should  be  void.  Such  a  con- 
struction would  sometimes  operate  with  great  severity  on  parties 
and  innocent  purchasers,  who  are  in  no  default,  who  would  be 
bound  to  a  critical  examination  of  sheriffs'  returns ;  a  practice  which 
has  never  been  thought  necessary  in  this  state,  and  on  which  many 
titles  may  depend.  It  was  required  at  common  law,  and  is  equally 
necessary  since  the  statute,  that  a  return  should  be  made  by  the 
sheriff,  or  by  some  person  in  his  name  ;  and  *for  this  reason  r^no-i 
it  has  been  held,  that  returns  album  breve,  that  is  to  say,  I 
where  the  writ  has  never  been  in  the  hands  of  the  sheriff,  or  where 
he  has  refused  or  neglected  to  return  it,  are  void  ;  but  this  is  not 
so,  where  a  return  has  been  actually  made,  either  before  or  since 
the  statute.  The  plaintiff  in  error  has  cited  Rowland's  case,  5  Co. 
41 ;  Stainer  v.  James,  Cro.  Eliz.  311 ;  Young  v.  Wilson,  Cro.  Eliz. 
309  ;  Wears  v.  Woodliff,  Cro.  Eliz.  466,  and  Rogers  v.  Smith,  28 
E.  C.  L.  R.  204 ;  and  in  all  of  them,  as  well  as  in  the  cases 
cited  by  the  defendant  in  error,  a  distinction  is  taken  between 
a  return  of  a  writ  album  breve,  and  an  insufficient  or  mis-return. 
The  court  put  them  on  the  ground,  that  they  are  returns  album 
breve,  and  it  is  conceded  that  if  they  were  insufficient  returns  they 
would  be  erroneous  and  amendable.1 

This  was  a  judgment  by  default,  and  if  there  was  no  return  made 
by  the  sheriff  of  the  writ,  it  would  be  the  duty  of  this  court  to 
reverse  the  proceedings ;  but  if  a  return  was  made,  although  defi- 
cient in  this  requisition  of  the  statute,  no  such  necessity  is  imposed 
upon  us.  Without  insisting  on  the  statute  of  Jeofails,  we  are  of 
the  opinion  that  the  act  of  1806,  is  sufficiently  comprehensive  to 
embrace  this  case.  That  act  is  highly  remedial,  and  has  been 
applied  to  cases,  which  although  not  within  its  letter,  are  within 
its  spirit,  and  has  been  ruled  to  cure  all  matters  of  form,  in  actions 
real,  personal  or  mixed.  Thus  amendments  have  been  made  in 
ejectment,  and  what  perhaps  is  still  more  pertinent,  in  an  assize  of 
nuisance,  which  is  a  real  action.  Barnet  v.  Ihrie,  17  S.  &  R.  174. 
But  did  the  sheriff  make  a  return  of  his  writ  ?  Of  this  we  have  no 
||  l  A  record  may  be  amended  even  after  writ  of  error  :  Holland  ».  Com- 
monwealth, 1  Norris  322. 
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doubt.  The  return  is  usually  made  on  the  back  of  the  writ,  but 
this  is  not  absolutely  necessary.  The  statute  requires  that  the 
name  of  the  sheriff  shall  be  put  with  the  return.  On  the  back  of 
the  writ,  which  is  regularly  filed  in  the  proper  office,  we  have  this 
endorsement  made,  by  legal  intendment,  by  the  sheriff  himself,  or 
by  his  authority,  "  nihil  habety  and  published  as  the  law  directs ;" 
and  in  another  part  of  the  record,  which  we  are  not  at  liberty  to 
disregard,  because  it  is  returned  with  the  record  and  forms  part 
of  it,  we  find  this  entry  :  "  And  now  the  sheriff  of  Philadelphia 
county  makes  return  to  said  writ,  nihil  habet,  and  published  as  the 
law  directs."  Now  although  the  return  is  not  according  to  the 
form  prescribed,  yet  sufficient  appears  to  show,  that,  in  truth,  a 
return  was  made  to  the  court  of  the  service  of  the  writ  by  an  officer, 
having  authority  to  make  the  return.  In  addition  to  this,  this 
return  is  recognised  by  the  sheriff  himself;  for  to  the  writ  de  par- 
titione  facienda,  he  returns  that  he  went,  in  his  proper  person,  to 
the  premises,  and  that  the  parties  to  the  same  were  severally 
warned.  We  cannot,  therefore,  avoid  the  conclusion,  that  a  return 
was  made  of  the  service  of  the  writ ;  and  from  this  it  results  that 
this  was  an  insufficient  or  mis-return,  which  is  amendable. 

It  is  further  contended  that  the  court  erred  in  permitting 
*2921  Andrew  *B-  Spence,  the  plaintiff  in  partition,  to  take  the 
'  property  at  the  valuation.  It  is  said  that  the  court  should 
have  ordered  a  sale.  But  I  cannot  perceive  what  power  the  court 
would  have,  under  the  circumstances  of  this  case,  to  decree  a  sale  ; 
for  this  can  be  done  only  where  none  of  the  parties  agree  to  take 
the  land  at  the  valuation  ;  and  the  order,  by  the  express  directions 
of  the  act,  must  be  at  the  instance  of  the  demandant  himself.  But 
here  one  of  the  parties,  the  demandant  himself,  so  far  from  apply- 
ing for  an  order  of  sale,  prays  the  court  that  he  may  be  permitted 
to  take  the  property  at  its  appraised  value.  If,  then,  the  court  were 
in  error  in  adjudging  the  property  to  him,  it  follows  that  the  pro- 
ceedings in  partition  must  end,  when  one  or  more  of  the  parties 
reside  out  of  the  commonwealth,  upon  the  confirmation  of  the 
return  of  the  inquest ;  which  would  be  in  opposition  to  the  inten- 
tion of  the  acts,  which  were  designed  to  afford  a  speedy  remedy  to 
the  demandant,  in  causing  partition  to  be  made  among  the  owners, 
whether  they  resided  within  the  state  or  in  a  foreign  country.  Nor 
is  it  perceived  that  any  injustice  will  flow  from  this  construction, 
as  the  presumption  is  that  the  property  has  been  appraised  at  its 
full  value  ;  and  the  rights  of  owners  can  be  as  well,  if  not  better, 
secured,  than  they  would  be  when  the  property  was  sold  in  the 
absence  of  the  parties  in  interest,  at  public  auction.  The  publica- 
tion which  is  directed  in  the  supplements  to  the  act  concerning 
writs  of  partition,  is  the  only  notice  which  the  legislature  deemed 
necessary,  where  one  or  more  of  the  owners  resided  out  of  the 
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commonwealth,  and  is  made  as  good  and  effectual  as  a  personal 
service  ;  on  such  service  the  parties  are  in  court,  and  are  deemed 
to  have  notice,  not  only  of  the  writ  of  partition,  but  of  all  ulterior 
proceedings  which  may  be  necessary,  until  the  final  consummation 
of  the  cause.  Whether  the  other  parties  are  willing  to  take  the 
property  at  the  valuation,  or  not,  is  immaterial ;  as  the  courts  are 
expressly  empowered,  in  all  events,  to  determine  to  whom  the  lands 
and  tenements  shall  be  conveyed. 

The  other  errors  depend  on  questions  of  fact,  properly  deter- 
minable  by  the  court  below,  and  are  not  the  subjects  of  error  in 
this  court. 

Judgment  affirmed. 

Cited  by  Counsel,  1  Barr  17  ;  2  Harris  70 ;  7  P.  F.  Smith  391.  II 16  Id.  139  : 
1  Norris  318  ;  s.  c.  3  W.  N.  C.  234 ;  2  W.  N!  C.  374.|| 

Cited  by  the  Court  below,  11  Casey  168. 

Cited  by  the  Court,  12  Casey  125. 

Followed,  2  Ashmead  99. 

||  Under  the  statute  of  Edward  the  return  must  be  in  the  sheriff's  name 
by  whomsoever  served,  Bolard  v.  Mason,  16  Smith  140.  || 
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Croskey  and  Another  against  Coryell  and  Another. 

IN   ERROR. 

An  agreement  under  seal  was  entered  into  by  several  persons,  principally 
mechanics  and  material-men  ;  in  which,  after  reciting  that  they  had  each 
agreed  to  erect  a  brick  house  on  a  certain  lot,  the  houses  to  be  of  uniform 
materials  and  appearance,  they  thereby  agreed  that  each  subscribing  party 
would  furnish  to  the  others,  certain  materials  and  workmanship — specifying 
them — to  be  used  in  the  construction  of  the  said  houses,  &c.;  and  it  was  agreed 
that  no  lien  should  be  filed,  or  claim  made  against  either  of  the  other  parties, 
for  any  labor  or  materials  furnished,  ''  except  against  the  party,  or  for  the 
buildings  which  each  shall  have  agreed  to  erect,  and  for  such  labor  and 
materials  only  as  shall  be  contained  in  such  building  respectively,"  &c.  A., 
one  of  the  parties  to  the  agreement,  filed  a  lien  against  the  house  of  B.,  for 
lumber.  On  the  trial  of  the  scire  facias,  it  appeared  that  certain  items  of  the 
plaintiff's  bill  were  not  specifically  furnished  at  the  date:  Held,  that  it  was 
not  necessary  to  prove  that  the  particular  articles  were  furnished  to  B.'s 
house — that  the  terms  of  the  agreement  were  satisfied,  if  B.  was  not  charged 
with  more  than  his  due  proportion  of  the  materials,  and  therefore  that  it  was 
error  in  the  court  below,  to  charge  the  jury,  that  if  the  particular  articles 
were  not  actually  used  in  the  construction  of  the  building,  the  plaintiff  had 
failed  to  file  his  claim  within  the  six  months,  and  was  not  entitled  to  recover. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  brought 
by  Eliza  Croskey  and  Joseph  A.  Clay,  co-partners,  trading  as 
lumber  merchants,  under  the  firm  of  Ashmead  &  Croskey,  against 
Henry  L.  Coryell  and  Nathaniel  Jackson. 
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The  action  was  a  scire  facias  on  a  mechanics'  lien,  filed  on  the 
30th  of  July  1833,  against  a  certaint  dwelling-house  and  store,  or 
other  building,  with  the  lot  thereunto  appertaining,  situate  on  the 
north  side  of  Market  street,  at  the  distance  of  224  feet  east  from 
the  east  side  of  Schuylkill  Sixth  street,  containing  in  front  20  feet, 
and  running  thence  northward  170  feet ;  Henry  L.  Coryell  being 
the  alleged  debtor,  for  work  done  and  materials  found,  and  Nathan- 
iel Jackson  the  alleged  owner  of  the  building. 

On  the  trial,  on  the  3d  of  May  1836,  before  Judge  Jones,  the 
plaintiffs  gave  in  evidence  their  book  of  original  entries,  showing 
that  the  materials,  for  the  value  of  which  they  claimed  a  verdict, 
had  been  furnished  by  them  to  the  building. 

They  then  gave  in  evidence  the  record  of  the  lien,  and  rested 
their  case. 

**>94.n       *The  defendants  gave  in  evidence  the  following  agree 
J   ment,  under  which  the  materials  were  furnished  : 

"  We,  the  subscribers  hereto,  viz. :  H.  L.  Coryell,  S.  C.  Spack- 
man,  Black  &  Brown,  D.  T.  Glenn  &  Johnson,  L.  Ellmaker,  E. 
T.  Scott,  A.  Crawford,  Israel  Byrnes,  and  Ashmead  &  Croskey, 
having  each  agreed  to  erect  within  one  year,  on  ground  belong- 
ing to  L.  Ellmaker,  situate  on  the  north  side  of  Market  street, 
between  Schuylkill  Sixth  and  Seventh  streets,  as  appears  by  our 
memorandum  of  agreement  and  signature,  on  a  plot  of  the  ground 
dated  May  10th  1832,  a  substantial  brick  store,  or  a  store  and 
dwelling,  twenty  feet  front,  and  not  less  than  forty- five  feet  deep, 
of  uniform  materials  and  appearance  in  front,  and  of  four  stories 
high  ;  hereby  agree  that  each  subscribing  party  hereto,  will  fur- 
nish to  the  other  subscribing  parties  hereto,  the  following  materials 
and  workmanship  necessary  for  the  construction  of  each  and  all 
the  buildings  above  referred  to,  and  to  be  erected  on  said  lots 
as  per  memorandum  and  plan  thereof,  at  the  regular  times  re- 
quired for  their  application  and  use,  in  the  construction  of  said 
buildings,  within  this  year,  and  at  the  following  prices  for  each 
to  each,  of  the  others  respectively.  Samuel  C.  Spackman  agrees 
that  he  will  furnish,  &c.,  &c.  ****** 

and  that  no  lien  shall  be  fled  against, 

or  claim  made  by  either  party  hereto,  against  either  of  the  other 
parties,  for  any  labor  or  materials  furnished  for  or  to  either  of 
the  above  mentioned  buildings,  except  against  the  party  or  for  the 
building  which  each  shall  have  agreed  to  erect,  and  for  such  labor 
and  materials  only,  as  shall  be  contained  in  such  building  respec- 
tively, $c.,  $c. 

"  In  witness  whereof,  we  have  hereunto  respectively  set  our 
hands  and  seals,  this  sixteenth  day  of  May  1832." 

The  defendants  then  examined  witnesses  to  prove  that  the  two 
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last  items  of  the  plaintiffs'  bill,  the  last  three  oeing  as  follows, 
namely  :  — 

1833.  January  10.  To  lumber,  .  .  .  $1  73 

February  7th.  To  ditto  for  shutters,  11  feet 

panel   boards   3|  —  39,  7i  inch  poplar  do. 

3^-25  .  ...  64 

March  5th,  omitted  February  5th,  for  each  98 

feet  5-4  and  2  inch  panel  plank,  4  —  3.56     .         3  56 

$.r,60  98 
By  bill  for  materials,  &c  .......     250  09 


§310  88 

Were  not  furnished  according  to  the  entries  in  the  plaintiffs'  books. 
*The  consequence  of  the  exclusion  of  these  two  last  items   [-#29  c 
would  be  that  the  plaintiffs'  lien  was  filed  too  late,  and  not   *• 
within  the  six  months  after  furnishing  the  materials. 

The  plaintiffs  then  gave  evidence  in  contradiction  of  the  defend- 
ants' evidence  ;  and  among  other  things,  they  gave  in  evidence  the 
following  promissory  notes,  namely  :  — 

1.  Philadelphia,  10th  July,  1833. 
Dolls.  310.89. 

Ninety  days  after  date,  I  promise  to  pay  Ashmead  &  Croskey, 
or  order,  three  hundred  and  ten  dollars  ninety-eight  cents,  without 
defalcation,  for  value  received. 

Endorsed,  NATHANIEL  JACKSON. 

ASHMEAD  &  CKOSKEY. 

2.  Philadelphia,  October  10th,  1833. 
Dollars  315.91. 

Ninety  days  after  date,  I  promise  to  pay  to  Ashmead  &  Cros- 
key, or  order,  three  hundred  and  fifteen  dollars  ninety-one  cents, 
without  defalcation,  for  value  received. 

Endorsed,  NATHANIEL  JACKSON. 

ASHMEAD  &  CROSKEY. 

3.  Philadelphia,  January  12th,  1834. 
Dollars  321.06. 

Ninety  days  after  date,  I  promise  to  pay  to  Ashmead  &  Cros- 
key, or  order,  three  hundred  and  twenty-one  dollars  and  six  cents, 
without  defalcation,  for  valued  received. 

Endorsed,  NATHANIEL  JACKSON. 

ASHMEAD  &  CROSKEY. 
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4.  Philadelphia,  April  18th,  1834. 

Dollars  323.06. 

Thirty  days  after  date,  I  promise  to  pay  to  the  order  of  Ash- 
mead  &  Croskey,  three  hundred  and  twenty-three  dollars  and  six 
cents,  without  defalcation,  for  value  received. 

Endorsed,  NATHANIEL  JACKSON. 

ASHMEAD  &  CROSKEY. 

And  they  called  Henry  Croskey,  a  clerk  of  the  plaintiffs',  who 
said  "  I  handed  Jackson  a  bill  containing  the  two  items,"  (t.  e.  the 
two  last  items  aforementioned,  which  the  object  of  the  defendants' 
testimony  was  to  strike  out  of  the  bill) ;  "  he  included  their  amount 
in  the  note  he  gave  me,"  (i.  e.  the  note  aforementioned,  for  $310  89, 
dated  in  July  1833, ;  "he  made  a  slight  objection,  saying  he  had 
left  the  notice,"  (i.  e.  a  notice  alleged  by  the  defendants,  to  have 
*99fil  been  left  *fy  Jackson  at  the  plaintiffs'  lumber  yard,  pre- 
'  viously  to  the  date  of  the  two  disputed  items  directing  them 
to  supply  no  more  lumber,  but  which  notice,  the  plaintiffs'  wit- 
nesses declared  was  never  received  by  the  plaintiffs ;  "  Jackson 
renewed  his  no.te  several  times,  always  including  the  two  items." 
"  It"  (i.  e.  the  note),  "  is  now  unpaid."  The  same  witness  for  the 
plaintiffs  also  said,  "  the  lumber  was  charged  in  ninths  to  each 
house,"  (there  were  nine  houses),  "  up  to  the  time  of  enclosing  the 
houses ;  up  to  that  time,  the  houses  were  alike,  so  that  each  took 
the  same  quantity  of  stuff." 

The  plaintiffs  also  gave  in  evidence,  the  following  deeds  of  con- 
veyance of  the  premises,  against  which  the  lien  was  filed,  viz.  : 

Levi  Ellmaker  and  wife,  to  Henry  L.  Coryell,  31st  May  1832. 
Recorded  21st  August  1833. 

Henry  L.  Coryell  and  wife,  to  Nathaniel  Jackson,  8th  Novem- 
ber 1832.  Recorded  21st  August  1833. 

Nathaniel  Jackson  and  wife,  to  Alex.  J.  Reid,  20th  July  1833. 
Recorded  21st  August  1833. 

Alex.  J.  Reid  and  wife,  to  Robert  Fleming,  27tn  July  1833. 
Recorded. 

Robert  Fleming  to  Charles  Stokes,  25th  October  1833.  Re- 
corded 28th  October  1833. 

The  four  last  mentioned  deeds,  containing  clauses  each  of  a 
special  warranty — 

And  a  declaration  of  trust  by  Charles  Stokes,  in  favor  of  Mrs. 
Sophia  B.  Potts,  the  present  owner  of  the  premises,  dated  the  25th 
October  1832. 

The  plaintiffs  contended, 

1.  That  the  two  last  items  of  their  bill  were  lumber  supplied  to 
the  building  and  used  therein. 

2.  That  the  agreement  of  16th  May  1832,  did  not  exclude  the 
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plaintiffs  from  recovering  for  any  materials  not  actually  used  in 
the  building,  or  furnished  for  it.  But  that  the  clause  of 'the  agree- 
ment in  italics,  on  which  the  defendants  relied,  as  showing  such 
to  be  the  case,  was  intended  by  the  parties  to  it  to  guard  against 
the  filing  of  joint  liens,  and  not  to  reduce  a  party  filing  a  lien,  to 
the  necessity  of  proving  that  the  materials  or  labor,  for  which  the 
lien  was  filed,  were  actually  or  literally,  "  contained"  in  the  build- 
ing against  which  it  was  filed.  That  the  agreement  meant  that  no 
building  should  pay  for  more  labor  and  materials  than  it  contained, 
and  not  that  it  should  pay  for  only  the  identical  labor  and  materials 
it  contained.  That  it  was  impossible  to  put  into  practical  opera- 
tion such  a  theory  of  the  contract.  That  it  was  calculated  to  de- 
stroy the  plaintiff's  claim,  not  only  to  the  last  two  items  of  their 
bill,  but  to  all  the  items.  For  they  never  had  pretended  or  at- 
tempted to  *trace  any  of  their  items  of  charge  into  this  par-  r*o-?fT 
ticular  building.  They  had  simply  charged  according  to  l 
the  testimony  of  their  clerk,  one-ninth  of  the  lumber  furnished  by 
them  to  each  of  the  nine  houses.  It  was  not  pretended  that  the 
defendant's  house  was  charged  with  more  lumber  than  it  contained. 
The  houses  were  all  exactly  alike,  according  to  the  evidence,  in  all 
their  parts,  until  they  came  to  be  enclosed,  and  all  the  items  of  the 
bill  were  for  lumber  to  be  used  previous  to  enclosing — which  testi- 
mony was  as  follows  :  "  The  lumber  was  charged  in  ninths  to  each 
house,  up  to  the  time  of  enclosing  the  houses — up  to  that  time  the 
houses  were  alike,  so  that  each  took  the  same  quantity  of  stuff." 

Horatio  G.  Jones,  a  witness  for  the  defendants,  testified  as  fol- 
lows on  the  subject  of  the  lumber  which  composed  one  of  the  last 
two  items.  "  I  made  the  shutters  for  the  second  story  of  all  the 
buildings,  with  the  exception  of  two  pair.  I 'framed  the  shutters 
for  the  whole  of  the  houses  pretty  much  at  one  time ;  but  the  first 
pair  of  shutters  that  I  finished  off  were  for  Mr.  Jackson's  house. 
I  had  an  order  from  Glenn  &  Johnson  for  $15 ;  he  would  not 
accept ;  asked  his  reasons  ;  said  Glenn  was  not  getting  on,  and 
agreed,  that  if  I  would  finish  the  shutters  forthwith,  he  would  let 
me  have  the  order.  •  He  did,  and  I  finished  them  off.  The  shut- 
ters for  Jackson's  house  were  made  out  of  the  first  lot  of  stuff  1  got." 

3.  The  plaintiffs  contended   that  the  notes  given  by  Jackson, 
including  in  their  amount  the  two  items  now  disputed,  at  a  time 
when  the  lien  might  have  been  filed  within  six  months,  counting 
the  six  months  from   the  dates  of  the  undisputed  items,  and  thus 
preventing  all  difficulty  as  to  the  time  of  filing  the  hen,  forbade 
Jackson,  and  all  claiming  under  him,  from  disputing  now  the  cor- 
rectness of  those  two  items,  more  especially  as  the  plamtif 
on  the  admission  implied  by  Jackson's  giving  the  note  in  f< 
ing  to  file  this  lien. 

That  Jackson  cannot,  first  by  giving  the  notes,  including  th 
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items,  get  an  indulgence  of  time  from  the  plaintiffs,  and  prevent 
their  filing  their  lien  immediately  ;  and  then,  having  obtained  that 
end,  turn  round  upon  the  plaintiffs  and  deny  the  validity  of  the 
lien,  upon  the  very  ground  of  the  time  having  been  given. 

The  judge  charged  as  follows  : 

41  The  construction  of  this  agreement  is  matter  of  law.  The 
object  of  it  is  to  make  each  party  and  each  building  responsible 
for  such  materials  only  as  shall  be  contained  in  the  respective 
buildings.  This  is  the  language  of  it,  and  it  is  very  explicit  It 
would  be  doing  violence  to  the  language  to  make  it  mean  anything 
else.  Whatever,  therefore,  may  be  the  effect  of  the  act  of  assem- 
*->i?81  kty»  tne  agreement  *would  control  it.  Parties  may  con- 
J  tract  as  they  please,  and  if  they  do  not  like  the  liability 
which  would  arise  at  law  upon  the  general  contract,  they  may 
vary  it  by  a  special  agreement.  If  you  believe,  therefore,  the 
testimony  of  Horatio  G.  Jones,  this  item  of  64  cents  is  out  of 
the  question.  Now  as  to  the  matter  of  the  sash,  the  question 
is,  whether  the  stuff  for  the  sash  in  this  building,  or  any  of  it, 
was  procured  on  the  5th  of  February.  [The  judge  then  adverted 
to  the  testimony  on  the  point.]  The  note  given  by  Jackson  to 
the  plaintiffs,  is  said  by  their  counsel  to  conclude  the  defendant 
from  objecting  to  the  last  two  items  of  the  bill.  But  it  has  not 
that  effect.  Jackson  at  first  objected  to  the  including  of  these 
items  in  the  note,  but  finally  assented  to  it.  The  including  of 
these  items  in  the  note,  is  not  conclusive  evidence  against  the 
defendant,  that  the  lumber  was  used  in  the  building.  You  will 
inquire  into  the  truth  of  the  matter.  But  it  is  a  circumstance 
for  your  consideration,  and  you  will  give  such  weight  to  it, 
in  connection  with  the  evidence  in  the  cause,  as  you  think  it 
deserves." 

The  plaintiff's  counsel  excepted  to  this  charge,  and  the  jury 
having  found  a  verdict  for  the  defendants,  removed  the  record, 
and  assigned  the  following  errors : 

1.  That  the  judge  erred  in  charging  the  jury,  that  the  plaintiffs 
below  must  show  that  the  very  materials  charged  to  the  defendants, 
were  contained  in  Jackson's  building. 

2.  That  the  judge  erred  in  charging  the  jury  that  the  notes 
given  by  Jackson  did  not  conclude  him  and  those  who  took  defence 
and  claimed  under  him,  from  denying  the  items  of  the  plaintiff's 
bill,  as  included  in  and  acknowledged  by  the  notes. 

3.  That  the  judge  erred  in  charging  that  the  only  question  for 
the  jury  was,  whether  the  last  two  items  of  the  bill  of  lumber  were 
contained  in  the  building,  and  that  the  admission  implied  by  the 
notes  was  nothing  more  than  a  circumstance  to  be  considered  in  the 
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question,  whether  the  lumber  of  the  last  two  items  of  the  bill,  waa 
or  was  not  contained  in  the  building. 

Mr.  0.  Ingersoll,  for  the  plaintiff  in  error. 

The  defence  in  the  court  below  was  urged  chiefly  on  the  ground 
of  the  agreement  between  the  mechanics,  &c.,  by  which  in  effect 
nothing  more  is  provided  than  that  each  building  should  be  charged 
for  its  own  labor  and  materials,  which  is  no  more  than  the  act  of 
1831  provides  for.  I  contend  that  the  limitation  in  the  agreement 
refers  to  quantity  and  not  to  specific  articles.  Platt  on  Covenants 
137-38. 

2.  The  agreement  between  the  plaintiffs  and  Jackson,  at  that 
time  the  owner  of  the  building,  by  which  the  bill  was  admitted, 
concludes  *all  claiming  under  him.  Knox  v.  Whalley,  1  r*nc)<\ 
Esp.  Co.  159  ;  Schwartz  v.  Moore,  5  S.  &  R.  265-6. 

Mr.  Dallas,  contra. 

Under  the  agreement  it  must  be  shown  that  each  article  went 
into  the  building.  The  agreement  did  not  require  similarity  in 
the  plan  of  the  building,  except  as  to  the  fronts ;  and  hence  it 
cannot  be  contended  that  they  were  to  be  charged  by  equal  parts 
for  the  lumber  furnished,  The  court  below  left  the  question  of 
the  notes  to  the  jury  as  evidence,  though  not  conclusive,  that  the 
last  items  in  the  account  were  used  in  the  building. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — All  the  errors  assigned  here  seem  to  grow  out 
of  the  construction  put  by  the  judge  of  the  District  Court  upon 
the  agreement  of  the  16th  of  May  1832,  which  was  given  in 
evidence  on  the  trial  of  the  cause.  If  the  agreement  were  sus- 
ceptible of  no  other  construction  than  that  given  by  the  judge 
in  his  charge  to  the  jury,  we  are  not  prepared  to  say  that  his 
instruction  on  the  other  matters  excepted  to  could  have  been  con- 
sidered erroneous.  We  however  think  that  his  honor  erred  in 
directing  the  jury,  that  if  they  should  be  of  opinion  from  the 
evidence,  that  the  two  last  items,  consisting  of  panel  boards  or 
plank,  charged  by  the  plaintiffs  in  their  books  on  the  5th  and  7th 
of  February  1833,  and  furnished  by  them  for  window-shutters 
to  the  house  in  question,  were  not  actually  used  for  that  or  any 
other  purpose  in  the  construction  thereof,  the  plaintiffs  had  failed 
to  file  their  claim  within  the  times  prescribed  by  law,  for  the 
materials  furnished  by  them  and  actually  used  in  building  of  the 
house  ;  and  having  thus  lost  their  lien,  the  jury  ought  to  find 
for  the  defendants.  That  materials  of  the  like  kind  with  those 
charged  in  the  two  last  items,  were  furnished  by  the  plaintiffs 
and  used  in  the  construction  of  the  house  of  the  defendant  is  not 
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denied.  But  then  it  is  contended  that  the  house  is  not  charge- 
able with  the  materials  mentioned  in  these  two  items ;  because 
according  to  the  terms  of  the  agreement,  unless  they  be  the  iden- 
tical materials  that  were  actually  used  in  the  construction  of  the 
house,  they  were  not  to  become  a  lien  thereon.  And  this,  it 
seems,  was  the  opinion  entertained  by  the  judge  of  the  District 
Court,  and  by  him  delivered  in  his  charge  to  the  jury.  Now 
although  that  part  of  the  agreement  which  declares  "  that  no  lien 
shall  be  filed  against,  or  claims  made  by  either  party  thereto 
against  either  of  the  other  parties  for  any  labor  or  materials 
furnished  for  or  to  either  of  the  above-mentioned  buildings,  except 
against  the  party  or  for  the  building,  which  each  shall  have  agreed 
to  erect,  and  for  such  labor  and  materials  only  as  shall  be  contained 
in  such  building  respectively,"  might  very  will  admit  of  this  con- 
struction ;  yet  when  the  subject-matter  of  the  agreement,  and 
*°301  *^e  vari°us  occupations  and  employments  of  the  several 

parties  thereto,  together  with  the  other  provisions  con- 
tained therein,  are  all  taken  into  view,  we  are  inclined  to  think 
that  this  could  not  have  been  intended  by  the  parties ;  and  if  it 
were  not,  it  certainly  ought  not  to  prevail.  By  the  agreement, 
it  appears  that  the  parties,  who  were  nine  in  number,  and  of 
the  varions  occupations  usually  employed  in  the  building  of 
houses,  such  as  material-men  and  mechanics,  had  agreed  to  erect 
within  the  course  of  a  year  thereafter,  nine  buildings,  that  is, 
a  house  for  each  one  of  the  parties  severally,  adjoining  to  each 
other  on  the  north  side  of  Market  street  in  this  city,  between 
Schuylkill  6th  and  7th  streets,  each  .building  to  be  "  a  substantial 
brick  store,  or  a  store  and  dwelling,  twenty  feet  front,  and  not 
less  than  forty-five  feet  deep,  of  uniform  materials  and  appear- 
ance in  front,  and  of  four  stories  high"  Some  of  the  parties  to 
the  agreement  being  mechanics,  whose  labor  was  requisite  in  the 
construction  of  the  buildings,  each  was  to  do  all  that  kind  of 
work  necessary  to  be  done  in  his  particular  art ;  and  others  being 
material-men  and  lumber-men,  whose  business  it  was  to  furnish 
the  lumber  and  materials  necessary  for  the  erection  and  comple- 
tion of  the  buildings,  each  of  them  was  to  provide  and  furnish  in 
his  particular  line  of  business,  the  lumber  and  materials  wanting ; 
and  accordingly  it  was  agreed,  among  other  things,  "  that  each 
subscribing  party  thereto  should  furnish  to  the  other  subscribing 
parties  thereto,  the  following  materials  and  workmanship  neces- 
sary for  the  construction  of  each  and  all  the  buildings,  &c.,  at 
the  regular  times  required  for  their  application  and  use  in  the  con- 
struction of  said  buildings,  within  the  year,  and  at  the  following 
prices  for  each  to  each  of  the  others  respectively."  &c.  And  then 
follows  the  prices  at  which  each  one  in  his  particular  line  of  busi- 
ness was  to  do  his  work,  or  to  provide  and  furnish  the  requisite 

230 


1Q°'0-]  OF  PENNSYLVANIA.  230 

[Croskey  e.  Coryell.] 

lumber  and  materials.  Now  it  is  evident  from  the  whole  tenor 
of  the  agreement,  that  it  was  the  intent  of  the  parties,  that  the 
nine  buildings  should  all  be  carried  up  and  built  at  the  same  time. 
And  one  of  the  parties,  being  a  brickmaker,  was  to  provide  and 
furnish  brick  in  the  progress  of  the  building  thereof,  as  thev 
should  be  wanted ;  and  another  of  the  parties,  being  a  brick- 
layer, was  to  lay  all  the  brick,  and  to  be  employed  in  carrvin-* 
up  the  front  walls  of  the  nine  buildings  together,  and  at  the  same 
time ;  and  a  third  of  the  parties,  being  a  lime  merchant  or  burner, 
was  to  furnish  the  lime  as  it  should  be  wanted  for  the  purpose  of 
making  mortar  to  lay  the  bricks  with.  It  was  not  expected,  nor 
could  it  well  be,  that  the  same  cart-load  of  brick  or  lime  would 
be  put  into  the  same  building,  nor  in  any  given  number  of  them. 
The  brick  thus  brought,  from  the  nature  of  the  work,  the  time 
and  manner  of  doing  it,  and  the  same  person  having  to  lay  all 
the  brick,  would  be  almost  of  necessity  distributed  and  used  in 
the  building  of  two,  three,  or  more,  of  the  contiguous  build- 
ings, if  not  occasionally  among  the  whole.  The  bricklayer,  who 
*has  his  hands  employed  under  him  and  at  work  in  laying  r*.™-! 
brick  at  the  same  time  throughout  the  whole  line  of  the  *- 
front  of  the  nine  houses,  says  to  the  party  who  is  the  brick- 
maker,  you  must  furnish  me  with  so  many  thousand  bricks  every 
day  for  the  front  of  the  nine  buildings,  until  it  is  finished ;  the 
brickmaker  of  course  is  bound  to  do  so,  and  accordingly  does  it ; 
but  having  done  it,  it  is  obvious  that  it  will  not  be  very  practicable 
for  him,  under  such  an  arrangement,  to  know  or  to  prove  in  what 
particular  building  or  number  of  the  nine,  any  one  thousand  of  the 
brick  so  furnished  on  the  same  day,  were  used ;  and  much  less 
would  it  be  practicable  to  show  the  particular  number  and  propor- 
tion of  the  thousand  brick  used  in  each  house.  But  as  the  same 
quantity  and  quality  of  brick  were  to  be  used  in  the  front  of  each 
building,  it  would  be  sufficient,  in  order  that  each  house  might  not 
be  charged  with  more  than  the  actual  quantity  used  in  it,  which  was 
the  only  object  that  the  parties  could  have  had  in  view  in  intro- 
ducing into  the  agreement  the  clause  in  question,  to  charge  each 
building  with  one-ninth  of  the  brick  so  furnished  from  time  to  time 
as  they  were  delivered.  And  this,  according  to  the  evidence, 
seems  to  have  been  the  rule  that  was  adopted  by  the  plaintiffs ; 
whose  business  it  was  under  the  agreement,  to  provide  and  fur- 
nish the  lumber  and  materials  necessary  for  the  carpenter  work 
of  the  buildings.  And  certainly  there  does  not  appear  to  be  any 
good  reason  why  it  would  not  be  quite  as  impracticable  for  them 
to  ascertain  in  what  particular  house,  or  number  of  the  nine 
houses,  any  part  of  the  lumber  furnished  by  them  was  actually 
used,  as  it  would  be  for  the  brickmaker  to  establish  in  which  of 
the  buildings,  whether  in  one  or  all  of  them,  the  brick  furnished 
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by  him  on  any  one  day,  had  been  actually  used.  Suppose  the 
party  who  is  the  carpenter,  and  bound  by  the  agreement  to  do  the 
carpenter  work  of  the  nine  buildings,  call  upon  the  plaintiffs  and 
say  to  them  :  I  want  lumber  or  materials  of  a  particular  descrip- 
tion for  making  the  window-sash  or  the  window-shutters  that  are  to 
be  used  in  the  front  of  the  nine  buildings,  where  the  work  and 
materials  were  to  be  precisely  the  same  in  each,  so  that  the  whole, 
when  finished,  might  exhibit  in  front  on  Market  street,  a  perfect 
uniformity  of  appearance.  It  becomes  the  duty  of  the  plaintiff, 
upon  such  request,  to  furnish  the  materials  for  this  purpose  ;  and 
if  a  part  of  the  requisite  quantity  only  can  be  supplied  on  the 
same  day,  but  still  as  much  as  is  wanted  for  the  time  being,  and  to 
keep  the  hands  of  the  carpenter  continuously  employed,  it  is  not 
likely  that  even  the  carpenter  himself  would  be  able  to  tell,  after 
the  whole  work  was  finished,  in  which  of  the  buildings,  or  whether 
in  all  or  only  in  a  part,  the  materials  so  furnished  on  that  day  had 
been  used  ;  and  certainly  much  less  able  would  the  plaintiffs  be  to 
do  so.  Charging,  therefore,  each  building  with  its  due  proportion 
of  the  lumber  and  materials  so  furnished,  and  with  no  more  in 
amount  than  has  been  actually  used  in  the  construction  of  it,  seems 
#909-1  to  be  not  only  *just  and  equitable,  according  to  the  tenor  of 
-"  the  agreement,  but  the  only  practicable  rule  that  can  be 
adopted  and  applied  to  the  case. 

It  cannot  be  pretended  that  it  was  not  the  intent  of  the  parties 
that  each  one  should  have  a  lien  against  each  building  separately, 
excepting  his  own,  for  the  price  of  the  work  and  labor  performed 
by  him  in  the  construction  of  it,  or  for  the  lumber  and  materials 
actually  used  in  the  execution  thereof ;  and  hence  as  long  as  the 
rule  adopted  and  applied  does  no  more  than  charge  this  amount,  it 
is  clear  that  no  injustice  is  produced  by  it.  Nothing  more  seems 
to  be  done  by  the  application  of  the  rule  here ;  but  what  seems  to 
make  it  the  rule  which  the  parties  by  their  agreement  must  have 
intended,  is  that  it  is  almost  the  only  practicable  one  which  the 
plaintiffs  had  it  in  their  power  to  resort  to,  and  apply  to  their  case. 
The  subject-matter  of  the  contract,  the  manner  in  which  the  parties 
by  their  agreement  contemplated  it  should  be  executed,  and  their 
various  occupations  all  tend  to  show  that  the  clause  in  the  agree- 
ment, which  declares  "  that  no  lien  shall  be  filed,  and  claim  made 
by  either  party  thereto  against  either  of  the  other  parties,  &c., 
except  for  such  labor  and  materials  only  as  shall  be  contained  in 
such  buildings,"  was  intended  merely  to  protect  each  one  of  the 
parties  and  his  buildings  from  being  charged  with  more  labor  and 
materials  than  should  be  actually  performed  and  used  in  the  con- 
struction of  it.  Besides,  it  is  by  no  means  clear  that  this  construc- 
tion is  not  in  conformity  with  the  literal  meaning  of  the  words 
employed  therein,  for  it  is  only  by  giving  to  the  word  "  such" 
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immediately  preceding  the  words  "  labor  and  materials,"  the 
meaning  of  the  word  "same"  that  it  can  be  said  that  this  con- 
struction of  the  clause  is  not  strictly  a  literal  one.  But  the  word 
"  such,"  although  used  sometimes  to  identify  or  denote  the  same 
thing  previously  mentioned,  yet  it  is  frequently  used  and  intended 
to  denote  things  of  the  like  kind  ;  and  taking  it  in  this  sense  here, 
it  renders  our  construction  of  the  clause  not  only  literal,  but  makes 
it  comport  with  what  seems  to  have  been  the  chief  design  of  the 
parties.  But  if  a  doubt  existed  in  this  respect,  the  settlement 
made  between  the  plaintiffs  and  N.  Jackson,  one  of  the  defendants 
to  this  suit,  being  then  the  owner  of  the  building  in  question,  on 
the  10th  of  January  1833,  ought  to  remove  it ;  for,  though  he 
(Jackson)  made  some  objection  at  first,  yet  he  agreed  that  the  two 
last  items  should  be  charged  ;  and  he  accordingly  gave  his  note  for 
the  amount  of  the  plaintiffs'  claim,  including  them.  But  accord- 
ing to  the  express  terms  of  the  agreement,  neither  he  nor  the  build- 
ing was  to  be  charged  therewith,  unless  such  materials  as  are 
mentioned  in  these  items  were  contained  in  the  building.  If  he 
was  properly  chargeable  with  them,  then  the  building  was  equally 
so.  In  closing  the  account,  and  by  giving  his  note  to  the  plaintiffs 
for  an  amount  including  these  items,  without  even  an  allegation 
now  that  it  was  done  through  either  fraud  or  mistake,  he  has  shown 
that  according  to  their  understanding  of  the  agreement  these  items 
were  properly  chargeable  against  himself  *as  the  owner  pogo 
then  of  the  building,  and  of  course  against  the  building 
itself.  For  we  have  seen  that  the  words  of  the  agreement  in 
regard  to  this  are  "  that  no  lien  shall  be  filed  or  claim  made  by 
either  party  thereto  against  either  of  the  other  parties,  $c,,  except 
for  such  labor  and  materials  only  as  shall  be  contained  in  such 
buildings." 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 

See  1  Harris  169. 
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Reeside  against  Knox  and  Another. 


An  order  drawn  by  a  contractor  on  the  Post  Master  General,  in  the  fol- 
lowing words : 

"  Sir, — On  the  first  day  of  January  1836,  pay  to  my  order  $5000,  for 
value  received,  and  charge  the  same  to  my  account,  for  transporting  the  U. 
S.  Mail,  and  oblige 

Your  friend,  J.  R." 

Was  held  not  to  be  a  negotiable  bill  of  exchange,  so  aa  to  entitle  the 
holder  to  sue  in  his  own  name. 

IN  the  District  Court  for  the  City  and  County  of  Philadelphia, 
John  Knox  and  James  Boggs,  trading  together  under  the  firm  of 
Knox  &  Boggs,  brought  an  action  on  the  case,  to  March  term  1836, 
against  James  Reeside.  The  writ  was  returnable  on  the  first 
Monday  in  May. 

On  the  9th  of  May  1836,  the  plaintiffs  filed  a  copy  of  the  instru- 
ment of  writing  on  which  the  suit  was  brought,  in  the  words  and 
figures  following,  viz.  : — 

Copy  of  the  instrument  of  writing  whereon  the  above  action  is 
founded,  viz.  : — 

Dollars  5000.  Washington,  18th  April,  1835. 

Sir, 

On  the  1st  day  of  January  1836,  pay  to  my  order  five  thou- 
*2341     8an^  *d°Nars>  f°r  value  received,  and  charge  the  same  to 
*    my  account  for  transporting  the  U.  S.  Mail,  and  oblige 
Your  friend,  JAMES  REESIDE. 

To  Hon.  Wm.  T.  Barry, 

Post  Master  General. 

Accepted,  provided  the  drawer  shall  perform  his  contract. 

R.  C.  MASON,  Treasurer. 
Endorsed, 

JAS.  REESIDE, 

ABRAM.  HORBACK, 

D.  B.  McNAiB. 

Protested  January  4,  1836.    See  copy  1  Pay  George  Thomas,  Esq. 
of  protest  annexed,  marked  A.        J         Cashier,  or  order. 

On  the  llth  of  May,  an  affidavit  of  defence  was  filed  as  fol- 
lows : — 

"  James  Reeside,  the  defendant  in  this  case,  on  oath  declares, 
that  he  has  a  just  defence  against  the  whole  of  the  said  plaintiffs' 
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demand,  which  is  founded,  as  appears  by  the  copy  of  the  instru- 
ment filed  by  the  plaintiff,  on  this  deponent's  draft  on  the  Post 
Master  General  of  the  United  States,  chargeable,  as  the  said  draft 
declares,  to  the  drawer's  account  for  transporting  the  United  States 
mail.  Deponent  was  a  contractor  with  the  Post  Master  General 
for  transporting  the  mail ;  and,  as  he  believed,  justly  entitled  to 
draw  the  said  draft  against  the  amount  due  to  him  on  the  said 
account,  as  was  then  usual  under  such  contracts.  The  draft  was 
accordingly  drawn  the  18th  day  of  April  1835,  payable  the  first 
day  of  January  1836,  and  accepted  by  a  written  acceptance  on  the 
face  thereof,  by  the  Treasurer  of  the  General  Post  Office  Depart- 
ment, provided  that  the  drawer  shall  perform  his  contract ;  which 
proviso  or  condition  was  part  of  the  acceptance.  Thus  accepted, 
it  was  endorsed  by  this  deponent  to  Abram  Horbach,  who  was 
concerned  with  deponent  in  transporting  the  mail,  and  who  had 
full  knowledge  of  all  the  circumstances  connected  with  the  con- 
tract, the  drawing  of  the  said  draft,  and  with  the  conditional  accept- 
ance thereof  on  the  face  as  aforesaid.  Before  the  said  draft  fell 
due,  another  Post  Master  General  suspended  payments  to  this 
deponent,  on  the  plea,  as  he  understands,  of  his  non-compliance 
with  his  contract ;  so  that  not  only  has  payment  of  the  said  draft 
been  refused  according  to  the  acceptance,  but  no  money,  credit  or 
allowance  whatever  has  been  paid,  made  or  credited  to  this  depon- 
ent by  the  Post  Master  General ;  and  moreover,  this  deponent's 
instances  for  settlement  of  his  accounts  with  the  said  Post  Master 
General  have  been  refused  ;  and  a  large  sum  due  to  deponent  for 
transporting  the  mail,  is  withheld  from  him  by  the  Post  Master 
General,  far  beyond  *the  amount  of  the  draft  in  question.  r*og5 
Of  said  refusal  to  pay  the  draft,  deponent  apprised  Abram  l 
Horbach  long  before  it  was  due  ;  and  he  also  gave  general  notice 
of  these  circumstances  to  the  Western  Bank  of  Philadelphia,  at 
•which  bank  the  said  draft  was  deposited  for  collection.  Whether  it 
was  transferred  to  the  plaintiffs  for  a  valuable  consideration,  this 
deponent  is  not  informed  ;  but  he  has  reason  to  believe  that  they 
hold  it  as  agents  for  either  Abram  Horbach  or  his  immediate 
endorser.  Deponent  is  moreover  advised  that,  besides  the  defence, 
the  nature  and  character  of  which  are  before  stated,  he  has  other 

f  round  of  legal  exoneration  arising  out  of  the  incapacity  of  the 
V;st  Master  General  to  give  such  acceptances  ;  and  the  instrument 
in  question  not  being  negotiable  or  a  bill  of  exchange. 

JAMES  REESIDE. 

Sworn  and  subscribed  before  me, 
This  llth  day  of  May. 

WILLIAM  MILNOR, 

Alderman." 
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On  the  21st  of  May,  the  court  granted  a  rule  on  the  defendant 
to  show  cause  why  judgment  should  not  be  entered  for  want  of  a 
sufficient  affidavit  of  defence ;  which  rule  after  argument  was  made 
absolute  on  the  2d  of  July.1  On  the  6th  of  July,  the  damages 
wore  assessed  by  the  prothonotary  at  $5411.79. 

The  defendant  then  took  a  writ  of  error ;  and  on  the  return  of 
the  record,  assigned  the  following  errors : — 

1.  The  judgment  deprived  the  plaintiff  of  trial  by  jury. 

2.  It  adjudged  the  writing  in  question  to  be  a  bill  of  excnange. 

3.  It  adjudged  a  chose  in  action  to  be  suable  contrary  to  law. 

4.  It  adjudged  it  to  be  unconditional. 

Mr.  (7.  J.  Ingersoll,  for  the  plaintiff  in  error. 

1.  The  act  of  the  28th  of  March  1835,  authorizing  judgment  to 
be  given  by  the  District  Court  for  want  of  an  affidavit  of  defence, 
is  one  of  the  most  important  laws  which  have  been  passed  for  many 
years.     It  was  intended  to  be  a  legislative  amendment  of  an  old 
rule  of  court.     I  do  not  dispute  the  constitutionality  of  the  act : 
properly  construed  and  administered,  it  will  be  found  a  wise  and 
judicious  alteration.     The   old  rule   was   alway-s   considered   the 
ultima  ratio  of  judicial  legislation.     Vanatta  v.  Anderson,  3  Binn. 
417.     In  Snyder  v.  Bachman,  8   S.  &  R.  336,  the  power  of  the 
court  to  make  rules  for  the  regulation  of  its  practice  was  admitted  ; 
*9W\  kut  there  *is  a  proviso  that  the  trial  by  jury  be  not  inter- 

J  fered  with.  Barry  v.  Randall,  3  Binn.  277  ;  Reist  v. 
Heilbrenner,  11  S.  &  R.  131.  What  the  legislature  intended  was, 
that  upon  a  positive  affidavit  setting  forth  the  nature  and  character 
of  his  defence,  there  should  be  an  end  to  the  power  of  the  court  to 
decide  upon  it.  The  power  is  by  a  supplementary  act,  lodged  in 
the  hands  of  a  single  judge,  and  should  be  exercised  very  abstemi- 
ously. It  never  was  meant  that  he  was  to  try  the  cause  without  a 
jury.  But  if  such  were  the  intention  of  the  legislature,  this  court 
would  not  enforce  it,  because  it  would  be  in  violation  of  the  consti- 
tution ;  which  declares  that  the  right  of  trial  by  jury  shall  remain 
as  heretofore.  In  twenty-three  out  of  the  twenty-four  constitu- 
tions governing  the  several  states  of  the  Union,  this  provision  is  to 
be  found  in  almost  the  same  words.  The  only  exception  is  Louisi- 
ana. The  case  of  Emerick  v.  Harris,  1  Binn.  416,  settles  the 
question  as  to  the  constitutionality  of  an  act  of  assembly  interfer- 
ing with  the  trial  by  jury.  3  Blackst.  Comm.  349,  379,  386  ; 
Debates  of  the  Pennsylvania  Convention,  27,  56,  61,  86,  108,  159, 
162;  Rose  v.  King,  5  S.  &  R.  241. 

2.  This  is  not  a  bill  of  exchange,  properly  speaking ;  or,  at  all 
events,  not  such  as  to  authorize  the  holders  \o  sue  in  their  own 

1  For  the  argument  in  the  District  Court,  and  the  opinion  of  that  court  on 
the  above  rule,  see  Knox  v.  Keeside,  1  Miles  294. 
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names.  Chitty  on  Bills  ;  2  Blackst.  466  ;  3  Kent's  Com.  73-4  ; 
Pardessus  on  Bills  ;  Corser  v.  Craig,  1  Wash.  C.  C.  R.  424  ; 
Richards  v.  Richards,  2  B.  &  A.  477  ;  s.  c.  22  E.  C.  L.  R.  119. 
This  instrument  was  drawn  at  Washington  ;  and  the  law  of  that 
place  is  to  govern  the  construction,  though  the  law  of  Pennsyl- 
vania is  to  control  in  respect  to  the  remedy.  This  is  not  a  foreign 
bill,  having  been  drawn  at  Washington,  and  accepted  and  payable 
there.  The  affidavit  states  a  case  in  which,  according  to  the 
authorities,  there  was  a  plain  defence.  Chitty  on  Bills  220,  558  ; 
U.  States  v.  Robinson,  9  Peters  319  ;  Jackson  v.  Tilghman,  1 
Miles  35  ;  Lawrence  v.  Dougherty,  5  Yerger  435 ;  Cook  v.  Irwin, 
5  S.  &  R.  492  ;  2  Starkie  330.  It  is  settled  that  if  drawn  upon 
a  contingency,  it  is  not  good  as  a  bill.  Chitty  152  ;  McCormick 
v.  Trotter,  10  S.  &  R.  94  ;  Cook  v.  Satterlee,  6  Cowen  108  ; 
Alvez  v.  Hodgdon,  7  Term  Rep.  242 ;  Palmer  v.  Pratt,  2  Bing. 
185 ;  s.  c.  9  E.  C.  L.  R.  373 ;  Jocelyn  v.  Lassere,  Fortescue  281 ; 
s.  c.  10  Mod.  294,  316 ;  Haddan  v.  Lynch,  2  Ld.  Raym.  1563  ; 
2  Blackst.  782  ;  Carlos  v.  Fancourt,  5  Term  Rep.  482  ;  Jenny  v. 
Kurd,  2  Ld.  Raym.  1361 ;  s.  c.  8  Mod.  265 ;  1  Str.  591  ;  Ban- 
bury  v.  Lassalle,  2  Str.  1211 ;  Williamson  v.  Bennet,  2  Camp. 
418.  Granting,  however,  that  this  was  a  bill  of  exchange  and  a 
negotiable  instrument,  it  was  drawn  and  accepted  under  special 
circumstances,  and  the  conditional  acceptance  determines  the  whole 
character  of  the  bill. 

Mr.  Meredith,  for  the  defendant  in  error. 

1.  The  sufficiency  of  the  affidavit  must  necessarily  be  considered 
*and  determined  by  the  court.     There  is  nothing  here  to   r*oQ7 
raise  the  constitutional  question.     There  is  not  a  disputed   ^ 
fact  on  the  record.      If  there  be  any  constitutional   difficulty,  it 
must  be  in  the  way  of  the  act  itself.     The  decisions  under  the 
arbitration  law,  and  upon  the  jurisdiction  of  justices  of  the  peace, 
settle    that   question.       Thompson    v.   White,  4    S.   &   R.    13 ; 
McDowell  v.  Schell,  6  Id.  240.     The  defence  set  up  in  the  affidavit 
is  obviously  insufficient ;  and  unless  the  court  has  authority  to  decide 
on  the  sufficiency  of  an  allegation  of  law  in  an  affidavit  of  defence, 
the  provision  in   the  act  is  worthless.    Here  the  affidavit  admits 
that  the  money  was  due.     The  opinion  of  the  court  upon  the  affi- 
davit, is  to  be  considered  in  the  same  light  as  a  charge  to  the  jury 
upon  the  law. 

2.  Was  this  "an  instrument  of   writing   for  the   payment  of 
money,"  which  authorized  a  suit  in  the  names  of  Knox  &  Boggs  ? 
It  is  said  that  a  bill  of  exchange  must  have  three  requisites  :  1st. 
Certainty  of  time.     2d.  That  it  be  for  payment  of  money.     3d. 
That  it  be  addressed  to  a  certain   person.     Here  the  time  was 
fixed  and  certain.     The  objection  is,  that  the  drawee  is  directed 
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to  charge  it  to  a  particular  account.  It  is  to  be  remarked  that 
it  is  not  payable  out  of  a  particular  fund.  The  question  whether 
a  paper  is  a  bill  of  exchange  or  not,  is  to  be  decided  from  what 
appears  on  the  face  of  it,  not  from  extraneous  circumstances. 
Leeds  v.  Lancashire,  2  Campb.  203 ;  Haussolier  v.  Hartsinck,  7 
Term  Rep.  729 ;  Bell  v.  Davidson,  3  Wash.  C.  C.  R.  329 ;  Laing 
v.  Barclay,  1  B.  &  C.  398 ;  s.  c.  2  Dow.  &  Ryl.  530 ;  8  E.  C. 
L.  R.  108  ;  Gray  v.  Donahue,  4  Watts  400.  In  4th  Petersdorffs 
Abr.  tit.  Bills  and  Notes,  all  the  cases  are  collected,  and  establish 
the  above  position.  The  case  of  the  U.  States  v.  Robirison,  9  Peters 
319,  is  totally  different  from  this.  That  was  the  case  of  an  assign- 
ment of  a  claim  on  government,  not  of  a  bill  of  exchange.  Ban- 
bury  v.  Lasalle,  2  Strange  1211,  seems  to  have  been  misunderstood. 
The  jury  found  on  the  ground  that  the  bill  was  not  for  value 
received.  The  other  point  was  not  decided.  Here  the  acceptance 
only  creates  the  contingency.  If  the  drawee  of  a  bill  be  an  infant 
or  feme  covert,  it  is  not  the  less  a  bill  of  exchange.  The  govern- 
ment makes  contracts  daily,  and  why  should  it  not  be  a  party  to  a 
bill  ?  There  is  nothing  in  the  law  which  forbids  a  conditional 
acceptance.  The  drawer  is  responsible  on  his  original  contract,  if 
the  acceptance  should  not  be  satisfactory.  Molloy  v.  Delves,  7 
Bing.  428 ;  S.  c.  20  E.  C.  L.  R.  190 ;  Smyth  v.  Hawthorn,  3 
Rawle  355 ;  Jones  v.  Ryde,  5  Taunt.  488 ;  s.  c.  E.  C.  L.  R.  166 ; 
Milne  v.  Prest,  1  Holt  181  ;  s.  c.  3  E.  C.  L.  R.  67 ;  Swan  v.  Cox, 

1  Marshall  176  ;  s.  c.  4  E.  C.  L.  R.  333 ;  Stephens  v.  Wilkinson, 

2  B.  &  Ad.  320 ;  s.  c.  22  E.  C.  L.  R.  86 ;  Highmore  v.  Primrose, 
*OQ«T  5  Maule  &  Selw.  65 ;  Dodd  v.  Edwards,  2  *Carr.  &  Payne, 

J  602 ;  s.  c.  12  E.  C.  L.  R.  283 ;  U.  States  v.  Barker,  4 
Wash.  C.  C.  464. 

Mr.  Ingersoll,  in  reply. 

It  is  said  on  the  other  side,  that  it  appears  by  the  affidavit,  that 
the  money  was  due  to  the  drawer  of  the  bill.  It  is  well  known 
that  Mr.  Reeside  was  an  extensive  contractor.  His  accounts  with 
the  department  were  unsettled.  Money  may  have  been  due  to  him, 
though  not  payable  in  the  course  of  business.  Paper  drawn  by  a 
public  agent  is  not  considered  as  commercial  paper  in  the  books; 
upon  its  face  it  is  not  suable.  The  philosophy  of  bills  excludes  all 
uncertainty.  The  act  does  not  put  the  case  of  affidavits  of  defence 
upon  the  same  footing  as  a  charge  to  a  jury.  The  power  of  the 
court  is  limited.  Where  it  is  apparent  on  the  face  that  the  defence 
is  fraudulent  or  impossible,  it  is  the  same  as  if  there  was  no  affida- 
vit; but  if  there  is  an  honest  and  apparently  fair  affidavit,  the 
court  ought  to  send  the  case  to  a  jury. 

The  opinion  of  the  court  was  delivered  by 
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GIBSON,  C.  J. — The  first  and  more  important  point  is  disposed 
of  in  the  opinion  of  the  court  in  West  v.  Simmons,  post  261,  and 
I  shall  confine  myself  to  the  question,  whether  the  affidavit  disclosed 
an  effective  defence,  or,  to  express  it  differently,  whether  the  instru- 
ment filed  as  the  cause  of  action,  is  a  valid  bill  of  exchange.  If 
it  be  not,  the  defendant  below  is  not  liable. 

It  is  certainly  not  an  insuperable  objection  to  a  bill,  in  every 
case,  that  the  government  is  a  party  to  it.  In  Dugan  v.  The  United 
States,  3  Wheat.  172,  it  was  held  that  the  government  might 
recover  as  the  holder ;  and  the  principle  seems  to  have  been 
conceded  in  The  United  States  v.  Barker's  Administratix,  4  Wash. 
0.  C.  Rep.  468.  Neither  would  an  objection  lie  to  the  form  of 
the  bill  in  the  present  instance,  were  the  drawee  an  individual ; 
for  the  direction  to  charge  the  drawer's  account,  is  only  an  indi- 
cation of  the  means  of  reimbursement.  I  lay  that  circumstance, 
and  the  conditional  acceptance  of  the  treasurer,  out  of  the  ques- 
tion, and  consider  the  bill  as  if  it  were  drawn  and  accepted  abso- 
lutely. Now  an  indispensable  element  in  the  constitution  of  these 
instruments,  is  an  absolute  and  entire  freedom  from  contingency 
of  payment  depending  on  the  happening  of  an  event,  or  the 
solvency  of  a  fund.  But  in  contemplation  of  law,  is  not  every 
bill  on  government  drawn  on  a  fund,  whether  it  be  so  expressed 
or  not?  It  is  a  matter  of  public  notoriety,  that  government 
accepts  for  no  more,  and  is  bound  for  no  more,  whatever  be  the 
form  of  acceptance,  than  it  has  in  its  hands  ;  and  that  it  treats  a 
bill  drawn  on  it  as  no  more  than  an  assignment  or  order  of  trans- 
fer. In  the  present  instance,  the  condition  *expressed  in  r*oqq 
the  treasurer's  acceptance,  indicated  no  more  than  the  law  ' 
would  have  implied  without  it.  The  officer,  being  a  public  agent, 
would  not  have  been  liable  on  an  absolute  acceptance ;  and  the 
government  itself  would  not  have  been  liable,  for  it  gave  him  no 
authority  to  bind  it.  The  public  officers  may,  doubtless,  draw  or 
receive  bills  to  facilitate  the  business  of  their  departments  ;  but 
they  would  transcend  their  power,  did  they  attempt  to  pledge  the 
responsibility  of  the  government  as  a  merchant  or  banker  in  the 
money  market.  Though  it  may  doubtless  draw  bills  for  its  conve- 
nience, it  is  not  a  dealer  in  exchange ;  nor  does  it  incur  collateral 
responsibilities  for  its  creditors.  Its  acceptance  is  no  more  than 
a  recognition  of  the  instrument  as  a  transfer  of  credit,  or  an  assign- 
ment of  the  funds  in  its  hands ;  and  it  mingles  in  the  transactions 
of  its  creditors  no  further.  But  the  payee  in  a  valid  bill  of  ex- 
change has  no  concern  with  the  question  of  funds.  He  takes  an 
absolute  ordfcr  for  payment ;  and  if  he  sees  proper  to  take  a  condi- 
tional acceptance  of  it,  that  is  a  subsequent  matter  of  his  own 
arrangement.  An  ordinary  drawee  accepts  sometimes  without 
funds,  but  the  government  never.  Now  in  the  composition  of  a 
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bill  of  exchange,  there  must  be  a  drawer,  a  drawee  and  a  payee, 
capable,  on  the  face  of  the  bill,  of  contracting  personally  ;  for  these 
instruments  are  based  on  personal  credit,  and  not  on  the  credit 
of  a  fund.  But  either  of  these  may  be  actually  disabled  by  infancy 
or  coverture,  without  impairing  the  existence  of  the  bill  as  an 
instrument,  or  affecting  the  mutual  recourse  of  the  other  parties  ; 
and  the  reason  is,  that  it  would  injure  the  circulation  of  negotiable 
paper,  were  an  inquiry  into  such  facts  necessary  to  be  made  by  one 
who  takes  it  in  the  course  of  his  business  for  what  it  purports  to 
be.  But  in  the  case  of  the  government,  which  never  enters  into 
transactions  as  an  individual,  the  payee  is  bound  to  take  notice  of 
its  course.  The  event  on  which  payment  is  to  depend,  is  one 
of  public  notoriety,  which  has  frequently  been  held  an  extrinsic 
cause  of  certainty,  sufficient  to  remove  an  intrinsic  uncertainty  from 
the  face  of  the  bill,  and  which  must  be  equally  operative  to  intro- 
duce one.  Had  the  order  been  payable,  in  terms,  at  the  drawer's 
fulfilment  of  his  contract,  no  one  would  have  asserted  it  to  be  a 
valid  bill  of  exchange ;  and  yet  no  one  would  have  been  misled,  in 
respect  to  its  legal  effect,  by  the  want  of  such  terms.  He  who 
takes  a  bill  on  a  public  department,  expects  it  to  be  paid  no  other- 
wise than  out  of  the  funds  of  the  drawer.  The  public  agent  is 
never  liable  on  his  acceptance ;  and  the  government  itself  enters 
into  no  contract  of  suretyship.  It  is  impossible,  then,  to  say  that 
the  legal  effect  of  a  bill,  without  these  terms,  but  coupled  with 
the  notoriety  of  the  course  of  public  transactions,  is  different  from 
the  legal  effect  of  a  bill  which  contains  them.  Though  I  have 
found  no  case  like  the  present,  it  seems  entirely  clear  that  the 
order  was  not  negotiable  :  and  it  might  admit  of  a  doubt,  whether 
*^40T  l^e  defendant  could  be  called  on  before  the  *plaintiff  had 
•"  filed  a  cause  of  action.1  But  an  affidavit  was  actually 
made,  and  the  judgment  was  certainly  irregular. 

Judgment  reversed. 

Cited  bv  Counsel,  4  W.  A  S.  347  ;  6  Id.  231  ;  1  Jones  148  ;  2  Miles  188. 
||  32  Smith  309;  s.  c.  2  W.  N.  C.  471. || 

Cited  by  the  Court,  5  Whart  131 ;  6  Id.  51  ;  5  Norris  462;  s.  c.  5  W.  N. 
C.  442. 

1  See  6  W.  4  S.  182;  10  Barr  14  ;  4  Wright  302;  3  P.  F.  Smith  191. 
||  Commonwealth ».  Hoffman,  24  Smith  110,  lll.|| 
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Englebert  against  Blanjot. 

IN    ERROR. 

1.  The  5th  section  of  the  act  of  the  24th  of  March    1818,  requiring  volun- 
tary assignments  for  the  benefit  of  creditors,  to  be  recorded   within   thirty 
days,  was  not  confined  to  the  case  of  an  assignment  for  the  benefit  of  all  the 
creditors  of  the  assignor. 

2.  An  assignment  made   in   1833,  of  property  to  a  particular  creditor  in 
trust,  to  sell  the  same  5  and  after  paying  himself,  and  three  other  creditors  of 
the  assignor,  to  return  the  surplus  to  the  assignor,  which  was  not  recorded 
within  the  time  required  by  the  act  of  1818,  was  held  to  be  void,  as  against 
the  creditors  of  the  assignor. 

3.  The  trustees  of  an  insolvent  debtor  possess  all  the  right  of  his  creditors, 
to  set  aside  a  fraudulent  or  irregular  assignment ;  and  may  therefore  recover 
property  which  is  the  subject  of  a  voluntary  assignment  previously   made, 
but  not  recorded  according  to  law. 

4.  The  case  of  Thompson  v.  Dougherty,  12  S.  &  R.  448,  overruled. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of  reple- 
vin, brought  in  that  court  by  Leonard  Englebert  against  Louis 
Francois  Blanjot,  for  certain  articles  of  marble  work,  &c. 

The  facts  of  the  case  as  they  appeared  in  evidence  on  trial  in  the 
court  below,  were  substantially  as  follows  : 

On  the  13th  day  of  March  1833,  Cyprian  Ponllalier,  of  the  city 
of  Philadelphia,  marble  mason,  executed  to  the  defendant  the  fol- 
lowing assignment: 

"  Know  all  men  by  these  presents,  that  I,  Cyprian  Poullalier, 
of  the  city  of  Philadelphia,  marble  mason,  for  and  in  considera- 
tion of  the  money  due  by  me  to  Louis  F.  Blanjot,  also  of  the 
said  city,  marble  mason,  to  wit :  the  sum  of  $220  lent  by  him  to 
me,  on  the  loth  *of  August  1832,  arid  the  sum  of  $630  1-^241 
due  him  for  his  salary  as  my  foreman,  and  of  one  dollar  *- 
to  me  in  hand  paid  by  said  Louis  F.  Blanjot,  have  assigned, 
transferred,  sold  and  set  over  unto  the  said  Louis  F.  Blanjot, 
his  executors,  and  administrators,  and  assigns,  all  the  marble 
sawed  and  unsawed,  marble  mantel  pieces,  slabs,  steps,  tomb- 
stones, columns  and  entablatures,  soap  stone,  soap  stone  grates, 
grate  pans,  grate  blowers,  fire  bricks,  soap  stone  slabs  or  tops 
and  brackets,  saws  for  marble,  iron  and  wooden  saws,  soap  stone 
sawing  machine,  work  benches,  tools,  fixtures  and  personal  pro- 
perty, whatsoever,  which  was  in  the  shop  and  yard  occupied  by 
me  in  the  buildings,  lots  and  tenements,  near  Pine  street  in  South 
Seventh  street,  in  the  said  city;  upon  this  trust  and  special  confi- 
dence, however,  that  he,  the  said  Louis  F.  Blanjot,  shall  with  all 
convenient  speed,  sell  the  said  property  so  as  aforesaid  assigned, 
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transferred,  sold  and  set  over  to  him,  and  with  the  proceeds  of  any 
sale  or  sales  thereof,  pay  and  satisfy  himself,  the  amounts  on  the 
other  side  specified,  due  to  him  this  day  by  me ;  and  after  so  pay- 
ing himself,  to  pay  Pierre  Boneuil,  of  the  said  city,  the  sum  of 
$200,  lent  to  me  by  him ;  and  to  pay  Anthony  G.  Querville,  the 
sum  of  $50  lent  to  me  ;  and  lastly,  to  Alphonse  Lejarabre,  the  sum 
of  $62,  due  to  him  by  me,  for  merchandise ;  and  after  so  paying 
the  aforesaid  sums,  to  return  the  surplus  arising  from  any  of  the 
said  sale  or  sales,  to  me,  my  executors,  administrators  and  assigns. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  13th 
day  of  March  1833." 

This  assignment  was  never  recorded. 

On  the  14th  of  March  1833,  Poullalier  applied  to  the  Court  of 
Common  Pleas,  for  the  benefit  of  the  insolvent  laws  ;  setting  forth 
in  his  petition,  that  he  had  no  property,  having  by  the  assignment 
above  mentioned,  conveyed  all  his  estate,  &c.,  for  the  benefit  of 
creditors — and  annexed  a  schedule  of  the  articles  conve}red ;  and  a 
list  of  his  creditors ;  a  small  proportion  of  whom  only  were  pro- 
vided for  in  the  assignment.  On  the  3d  of  April  following,  he 
executed  to  Louis  F.  Blanjot  and  J.  W.  Goodridge,  the  assign- 
ment required  by  law,  of  all  his  estate  and  effects ;  and  was  duly 
discharged. 

Blanjot  and  Goodridge  declined  acting  as  trustees  ;  and  on  the 
20th  of  April  1833.  on  the  petition  of  Leonard  Englebert,  the 
court  dismissed  them  from  the  trust,  and  appointed  Englebert 
trustee  in  their  place,  who  gave  bond  according  to  law. 

This  action  was  instituted  by  Englebert,  to  recover  the  goods 
mentioned  in  the  assignment,  and  which  were  in  the  possession  of 
the  defendant. 

The  defendant  pleaded  property  in  the  goods ;  and  upon  this 

issue,   the  cause  came  on  for  trial,   before  Jones,  J.,  on  the  5th 

*949i   °f  February  *1846,  when  upon  the  facts  above  stated,  the 

•I   learned  judge  directed  a  verdict  for  the  defendant,  reserving 

for  the  consideration  of  the  court  the  following  questions  : 

1.  Whether  the  voluntary  assignment  by  Poullalier  to  the  defend- 
ant, was  void  by  reason  of  its  not  having  been  recorded. 

2.  Whether  the  assignment  made  by  Poullalier  to  the  plaintiff, 
under  the  insolvent    laws,   was  effectual  to  pass  the  property  in 
the  goods  mentioned  in  the  assignments  to  the  defendant,  if  the 
latter  were  void  in  consequence  of  not  having  been  recorded. 

After  arguments  upon  the  points  reserved,  the  District  Court 
gave  judgment  for  the  defendant;1  whereupon  the  plaintiff  removed 
the  cause  to  this  court,  and  assigned  the  following  errors : 

1.  The  charge  of  the  judge  to  the  jury  that  the  plaintiff  could 
not  recover. 

1  See  Englebert  v.  Blanjot,  1  Milea  224. 
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2.  The  judgment  rendered  for  the  defendant,  by  the  court  in 
bane,   although   the   voluntary  assignment  of  Poullalier  was  void, 
and  although  the  assignment  of  said  Poullalier  in  the  Court  of 
Common  Pleas,  and  the  appointment  of  the  plaintiff  as  trustee  for 
the  creditors,  were  effectual  to  pass  the  goods  and  effects  mentioned 
in  the  writ,  to  the  plaintiff. 

3.  The  charge  of  the  judge,  that  the  plaintiff  could  not  recover 
if  the  voluntary  assignment  of  Poullalier  were  void,  and  that  the 
assignment  of  Poullalier  in  the  Court  of  Common  Pleas,  and  the 
appointment    of    the  plaintiff  trustee  for  the  creditors,   were   not 
effectual  to  pass  to  the  plaintiff  the  goods  and  effects  mentioned  in 
the  writ. 

Mr.  C.  Grilpin,  for  the  plaintiff  in  error,  argued : 

1.  That  the  5th  section  of  the  act  of  24th  March  1818,  which 
declares  that    "  all    assignments  so   as  aforesaid  to  be  made  and 
executed,  which  shall    not  be  recorded,  &c.,  within    thirty    days 
after  the  execution  thereof,  shall  be  considered  null  and  void  as 
against  any  of  the  creditors  of  the  assignor,"  is  applicable  to  the 
case  of  an  assignment  for  the  benefit  of  particular  creditors ;  and 
therefore  that  this  assignment  was  void.     The  words,  "  as  afore- 
said," in  the  5th  section  refer  to  the  first  section,  where  the  legis- 
lature provide  for  the  settlement  of  the  accounts  of  the  assignees ; 
and  in  the  succeeding  sections,  it  is  plain  that  their  intention  was 
to  make  the  benefit  and  responsibilities  general.     The  words,  "  any 
of  the  creditors,"in  the  5th  section  mean  those  without  as  well  as 
those  within  the  assignment.     The  acts  of  the  29th  of  March  1823 
and  the  14th  of  April  1828,  support  this  view  of  the  act  of  1818. 
Upon    the    construction  of  acts  generally,  he    cited    Dwarris   on 
Statutes  46,  59  ;   People  v.  *Utica  Ins.  Co.,  15  Johns.  358  ;   r*.?43 
Whitney  v.  Whitney,  14  Mass.  92  ;  Seidenbender  v.  Charles,   ^ 

4  S.  &  R.  166 ;  6  Bac.  Abr.  384,  &c. ;  Plowden  205,  465 ;  11 
Mod.  161 ;  1  Shower  491.  According  to  the  argument  on  the 
other  side,  the  omission  of  a  single  creditor,  if  wilful  on  the  part 
of  the  assignor,  would  nullify  all  the  provisions  of  the  act. 

2.  That  the  trustee,  under  the  insolvent  laws,  represents  cred- 
itors ;  and  therefore  has  a  right  to  treat  the  assignment  as  void  by 
reason  of  the  failure  to  record  it.    If  the  assignment  is  void  against 
one,  it  is  against  all ;  and  it  is  of  no  importance  whether  the  cred- 
itors  proceed    by  execution    against   the   goods,  or    through    the 
machinery   of   the  insolvent  laws.     The  court  would    prefer   the 
latter,  however,  since  it  is  for  the   benefit  of  all.      The  case  of 
Thompson  v.  Dougherty,  12  S.  &  R.  448,  was  relied  upon  in  the 
courts  below.     This  was  the  case  of  a  voluntary  assignment;  which 
is  distinguishabe  from  one  made  under  the  insolvent  laws ;  but  it  is 
very  questionable  whether  the  decision  of  the  judge  in  that  case, 
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which  was  at  nisi  prius,  would  now  be  sustained.  McAllister  v. 
Marshal,  6  Binn.  346 ;  Johnson  v.  Harvey,  2  P.  &  W.  93;  McClurg 
v.  Lecky,  3  Id.  94;  Stockton  v.  Wilson,  Id.  132;  McKve  v. 
Gilchrist,  3  Watts  282;  Power  v.  Hollman,  2  Id.  220;  Smith 
v.  Richwine,  1  P.  &  W.  375;  Passraore  v.  Eldridge,  12  S.  &  R. 
198  ;  Bradway's  Estate,  1  Ash.  212,  shows  that  an  executor  or 
administrator  may  set  aside  a  fraudulent  assignment;  which  is 
stronger  than  this.  [ROGERS,  J. — We  have  said,  that  to  authorize 
an  administrator  to  interfere  in  such  case,  the  estate  must  be 
insolvent.] 

Mr.  Troubat  and  Mr.  F.  W.  ffubbell,  contra. 

1.  The  construction   of  the  act  of  1818  always  has  been,  that 
it  applied   to   those  assignments  only,  which  were  for  the  benefit 
of  all  the  creditors  of  the  assignors ;    and  so  the  District  Court 
has  decided  in  more  than  one  case  previous  to  this  without  appeal. 
The  mischief  would  be  very  great  if  special  assignments  were  now 
held  to  be  within  the  act.     The  3d  section  seems  to  make  a  dis- 
tinction between  creditors  entitled  to  claim  under  the  assignment, 
and  those  who  are  not. 

2.  The  assignment   is  not  declared  to  be  absolutely  void,  but 
suh   modo.      It  is  good  against   the   assignor.     A    trustee   under 
the    insolvent   law  is    not    necessarily  a    creditor.     He    acts    for 
benefit  of  all  the  creditors,  as  well  those  who  were  such  at  the 
time  of  the  voluntary  assignment  as  those  who  become  such  after- 
wards. 

How  can  he  then  be  considered  as  coming  within  the  scope  of  the 
act  of  1818?  There  is  a  broad  distinction  between  fraudulent 
conveyances  and  such  as  may  be  avoided  for  non-compliance  with 
certain  injunctions  of  the  law.  Johnson  v.  Harvey,  2  P.  &  W. 
*9 4J.T  *82 ;  Krause  v.  Beitel,  3  Rawle  203 ;  Ankrim  v.  Wood- 
J  ward,  4  Id.  353 ;  Thompson  v.  Dougherty,  12  S.  &  R.  458. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  act  of  1818  is  not  only  remedial  but 
greatly  beneficial ;  and  it  is  consequently  to  be  liberally  con- 
strued in  suppression  of  the  mischief.  It  has  lessened,  if  it  has 
not  eradicated,  abuses  by  which  creditors  were  baffled,  and  some- 
times eluded.  The  debtor  not  only  makes  his  own  bankrupt  law, 
but  appoints  his  own  assignees ;  the  consequence  of  which  was  a 
defect  of  accountability,  and  sometimes  an  ineffectual  pursuit  of 
the  fund  by  actions  at  law  against  successive  trustees,  who  had  it 
in  turn,  till  pursuit  were  abandoned.  The  provision  for  regis- 
tration extends  to  all  the  cases  that  are  subject  to  the  chancery 
powers  of  settlement  of  accounts  and  removal ;  and  if  an  assign- 
ment for  the  benefit  of  particular  creditors,  be  not  within  the 
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one,  it  is  not  within  the  others.  In  the  interpretation  of  such  a 
law.  the  spirit  of  the  enactment  is  to  be  extended  to  cases  within 
the  mischief,  though  not  within  the  letter.  But  what  is  the 
letter  ?  Not  express,  that  the.  trust  must  be  for  all  the  creditors, 
but,  speaking  in  reference  to  the  debtor,  that  it  be  "for  the  use 
of  his  creditors,"  or  "for  the  use  of  such  person  to  whom  such 
assignment  is  made,  and  the  other  creditors."  Strike  out  the 
words  "his"  in  the  first  clause,  and  the  remaining  words,  "for 
the  use  of  creditors,"  are  literally  satisfied  by  a  trust  for  less 
than  the  whole.  The  assignment  here  is  certainly  for  the  use  of 
creditors.  But  granting  that  the  words,  "  his  creditors,"  and  "  the 
other  creditors,"  comprise  the  whole  number,  yet  the  reprobated 
construction  put  upon  one  of  the  best  remedial  statutes  that  ever 
was  enacted,  which  was  frustrated  by  the  introduction  into  con- 
veyances of  a  few  insignificant  words,  should  warn  us  of  the  danger 
of  expounding  remedial  laws  too  narrowly.  What  was  effected  by 
those  words  in  respect  to  the  statute  of  uses,  might,  under  the  inter- 
pretation of  the  court  below,  be  effected  with  equal  facility  in  respect 
to  the  statute  before  us,  which  might  be  eluded  by  the  simple  device 
of  leaving  a  single  creditor  out  of  the  trust.  Subject  to  be  thus 
parried,  the  provisions  of  the  law  would  be  of  little  worth.  It  is 
known  that  this  interpretation  produced  the  specific  provision  for 
cases  like  the  present,  which  is  found  in  the  act  of  1836 ;  and 
which  had  been  indispensable,  were  it  not  entirely  clear  that  a  trust 
for  particular  creditors,  is  within  the  purview  of  the  original  act. 

Taking  the  assignment,  then,  to  be  void,  how  far  was  the  pro- 
perty vested  in  the  plaintiff  by  the  proceedings  on  the  petition  of 
the  assignor  as  an  insolvent  debtor  ?  The  avoidance  of  the  assign- 
ment for  defect  of  registry,  as  to  creditors,  had  relation  to  its  date  ; 
yet  being  good  between  the  parties,  the  trustee  acquired  the  pro- 
perty of  the  debtor  as  it  stood  at  the  time  of  his  appointment.  But 
he  acquired  *it  as  it  stood,  obnoxious  to  payment  of  the  r*o45 
debts.  What  then  is  the  interest  of  a  debtor  in  property 
fraudulently  conveyed  by  him  ?  As  regards  benefit  to  himself, 
absolutely  nothing  ;  but  as  regards  benefit  to  those  attempted  to  be 
defrauded,  something  tangible  and  substantial.  For  the  benefit  of 
these,  the  ownership  remains  in  him  as  a  trustee  ex  maleficio.  On 
no  other  principle  could  the  legal  title  be  sold  even  on  a  judicial 
process  against  him ;  yet  it  is  constantly  seized  in  execution  as 
his,  and  sold  as  his.  The  title  remains  in  him,  so  far  as  is  neces- 
sary to  protect  the  interest  of  his  creditors.  A  subsequent  assignee 
for  his  own  benefit,  would  take  nothing  in  prejudice  of  his  prede- 
cessor ;  but  an  assignee  by  process  of  law,  or  perhaps  even  by 
voluntary  assignment,  adding  the  character  of  a  creditor  to  the 
operative  words  of  the  conveyance,  stands  on  more  advantageous 
ground.  It  is  conceded  that*  a  purchaser  at  sheriff's  sale  takes 
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paramount  to  the  preceding  assignment ;  yet  he  purchases  no  more 
than  what  was  the  debtor's  property,  which,  however,  includes  all 
that  was  potentially  his  property  for  payment  of  his  debts.  If  a 
fraudulent  conveyance  be  no  conveyance  to  as  creditors,  it  follows 
that  the  title  remains  in  the  debtor  as  to  his  creditors ;  and  why 
may  he  not  convey  it  for  their  benefit  ?  It  would  be  a  shallow- 
rule  that  would  disable  him  from  yielding  to  them  voluntarily  what 
they  might  wring  from  him  by  process.  To  allow  the  trustee  to 
distribute  it,  would  more  conduce  to  that  sort  of  equity  which  con- 
sists in  equality  of  participation,  than  to  make  it  the  subject  of  a 
judicial  scramble  in  the  hands  of  the  fraudulent  assignee.  The 
difficulty  is  to  understand  how  the  trustee,  succeeding  as  he  does  to 
the  property  of  the  debtor,  who  may  not  dispute  the  legality  of  the 
conveyance,  can  claim  what  the  debtor  had  not.  But  if  the  fraud- 
ulent conveyance  be,  as  has  been  pronounced,  a  nullity  as  to  'the 
interests  attempted  to  be  defrauded,  the  debtor  actually  has  the 
estate  for  purposes  of  satisfaction  ;  and  there  is  no  great  difficulty 
in  conceiving  that  he  may  transmit  it  to  the  representative  of  his 
creditors,  even  by  a  voluntary  conveyance.  But  the  cessio  bonorum 
to  a  trustee  who  comes  to  the  title  not  under,  but  paramount  to,  the 
debtor,  so  far  from  being  voluntary,  is  extorted  as  the  price  of  the 
debtor's  liberty.  It  is  the  fruit  of  mesne  or  final  process,  and  not 
the  less  compulsory  for  having  been  embraced  as  an  alternative. 
Even  where  compulsion  is  out  of  the  question,  if  the  representative 
of  the  debtor  be  also  the  representative  of  unsatisfied  creditors, 
though  deriving  his  title  immediately  from  the  debtor,  the  effect  is 
the  same  ;  as  was  held  in  Buehler  v.  Gloninger,  2  Watts  226,  where 
the  administrator  of  an  insolvent  estate  was  allowed  to  show  that  a 
bill  of  sale  executed  by  the  intestate,  was  fraudulent ;  whence  an 
irresistible  inference  that  a  fraudulent  assignor  may  transmit  more 
to  the  representative  of  his  creditors  than  he  could  insist  upon  for 
himself.  Nothing  is  to  be  found  in  Ankrim  v.  Woodward,  4  Rawle 
*s?4ri  ^^'  which  conflicts  with  this.  There  no  *more  was  ruled 
•"  than  that  trustees  in  a  domestic  attachment  are  not  exempt 
from  defalcations,  from  which  the  absconding  debtor  would  not 
have  been  exempt ;  for  the  only  principle  that  could  touch  the 
point  in  question  was  disposed  of  by  the  attachment  law  of  1807  ; 
which,  by  investing  the  trustees  with  property  fraudulently  con- 
veyed by  him,  is  only  declaratory  of  the  common  law.  In  like 
manner,  Krouse  v.  Beitel,  3  Rawle  199,  barely  determines  that  the 
interest  of  a  trustee  in  debts  due  to  an  insolvent  debtor,  is  no 
greater  than  the  interest  of  the  insolvent  himself  at  the  time  of  the 
cession — a  very  different  thing  from  his  fiduciary  interest  in  pro- 
perty fraudulently  conveyed  by  him.  In  Thompson  v.  Dougherty, 
12  S.  &  R.  448,  it  was  held,  however,  that  a  trustee  by  deed  for 
the  benefit  of  creditors,  may  not  avoid  a  previous  fraudulent  assign- 
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merit.  That  case  might,  if  necessary,  be  distinguished  from  the 
present,  where  the  transfer  is  by  process  of  law ;  but  in  order  to 
avoid  misconception  in  respect  to  the  foundation  of  the  principle 
to  be  established,  it  is  better  to  say  at  once  that  we  consider  that 
case  as  a  Nisi  Prius  decision  of  a  single  judge,  and  unsustainable 
by  principle  or  authority.  No  other  decision  can  be  thought  to 
bear  on  the  point ;  and  it  would  therefore  seem  the  plaintiff  had 
made  out  a  case  to  recover. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  5  W.  &  S.  101  ;  8  Id.  431,  457;  4  Barr440,  479 ;  7  Id. 
518  ;  9  Id.  357  ;  2  Jones  166  ;  3  Harris  401  ;  2  Casey  109  ;  8  Id.  463  ;  12  Id. 
261  ;  2  Wright  383,  452  ;  4  Id.  274;  7  P.  F.  Smith  227  ;  2  Miles  243.  !|10 
Smith  194 ;  11  Id.  67  ;  15  Id.  495  ;  30  Id.  153 ;  6  Norris  265  ;  1  W.  N.  C.  148  || 

Cited  by  the  Court  below,  4  W.  &  S.  390 ;  7  P.  F.  Smith  197. 

Cited  by  the  Court.  2  Harris  442  ;  3  Id.  391  ;  12  Id.  433  ;  6  Wright  444  ; 
9  P.  F.  Smith  286  ;  2  Miles  154. 

Commented  upon  by  Gibson,  C.  J.,  3  Whart.  353. 

Followed,  5  Whart.  286. 

Explained,  4  Barr  281. 

||  Cited  by  the  Court  as  to  the  potential  interest  of  a  debtor  in  property 
fraudulently  conveyed  by  him,  Heath  v.  Page,  13  Smith  122. 

For  a  review  of  cases  held  to  be  assignments  within  the  statutes  requiring 
a  recording  thereof,  and  sales,  &c.,  not  within  the  same,  see  Wallace  r. 
Wainwright,  6  Norris  263  ;  Lockhart  v.  Stevenson,  11  Smith  64. || 

The  assignee  for  the  benefit  of  creditors  by  the  voluntary  act  of  the  debtor 
is  merely  his  hand:  Morris'  Appeal,  7  Norris  368.  As  to  the  powers  of  trus- 
tees in  insolvency  to  recover  property  fraudulently  conveyed  by  the  debtor, 
see  act  16  June  1836,  \  34-37,  Purd.  Dig.  (Ed.  1873)  782  and  notes.)) 


PHILADELPHIA,   FEB.  11,  1837. 

Walters' s  Estate. 


1.  A  declaration  made  by  a  married  woman  in  the  Orphans'  Court,  under 
the48thl  section  of  the  act  of  the  29th  of  March  1832.  that  she  is  willingthat 
her  share  of  the  proceeds  of  real  estate,  sold  under  proceedings  in  partition, 
shall  be  paid  to  her  husband  without  security,  &c.,  is  not  binding  on   her, 
if  made  before  the  amount  of  such  share  has  been  duly  ascertained  and  fixed. 

2.  If  such  declaration  be  duly  made  after  the  sum  has  been  so  ascertained, 
it  seems  that  it  cannot  be  retracted. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  for  the 
*County  of  Philadelphia,  made  in  the  matter  of  the  estate 
of  George  A.  Walters,  deceased,  under  the  following  cir- 
cumstances : — 

George  A.  Walters  died  intestate,  on  or  about  the  9th  day  of 

I)  l Quaere,  is  this  section  abrogated  by  the  Married  Woman's  Act:  Kann's 
Estate.  19  Smith  219.|| 
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August  1809,  leaving  issue  four  children,  to  wit:  George  A.,  Han- 
nah (intermarried  with  Amos  Truman),  Mary  (who  intermarried 
with  Charles  Wood),  deceased,  and  Elizabeth  (who  intermarried 
with  Shean.  and  who  is  deceased),  leaving  two  children,  to 

wit,  John  and  Elizabeth  Shean.  On  the  18th  day  of  April  1885, 
application  was  made  to  the  Orphans'  Court  for  the  appointment 
of  seven  men  to  make  partition  of  the  real  estate  of  the  intestate, 
which  was  accordingly  done. 

On  the  loth  of  May  1835,  the  inquest  returned  that  they  had 
made  partition  of  part  of  the  real  estate  of  the  said  George  A. 
Walters,  to  and  among  his  heirs  and  legal  representatives,  and  that 
partition  could  not  be  made  of  another  part  of  the  same,  which  they 
appraised  at  the  sum  of  $900  ;  which  proceedings  were  confirmed 
by  the  court  ;  and,  on  the  same  day,  the  heirs  and  legal  represent- 
atives of  the  intestate  came  into  court,  and  by  their  attorney,  in 
fact,  refused  to  take  the  part  of  the  estate  appraised  by  the  inquest 
at  the  valuation  thereof,  and  desired  the  court  to  decree  a  sale  of 
the  same,  which  was  accordingly  done. 

On  the  17th  of  July  1835,  Mary  Wood,  administratrix  of  the 
said  George  A.  Walters,  made  report  to  the  court  that  she  had, 
pursuant  to  the  said  order,  sold  the  premises  to  Thomas  Taylor. 
for  the  sum  of  six  hundred  and  fifty  dollars,  which  sale,  so  made 
as  aforesaid,  she  prayed  the  court  to  confirm  ;  and  the  court 
accordingly  confirmed  said  sale,  and  approved  of  Samuel  Bayne 
and  William  Wood,  as  the  sureties  of  the  administratrix. 

On  the  25th  of  July  1835,  Hannah  Truman  (one  of  the  children 
of  the  intestate)  and  Amos  Truman,  her  husband,  drew  a  written 
order  on  the  administratrix,  for  the  payment  of  her  distributive 
share  to  W.  B.  Geyer,  which  order  was  as  follows  :  — 

"  We  do  hereby  authorize  and  request  Mrs.  Mary  Wood,  admin- 
istratrix of  George  A.  Walters,  deceased,  to  pay  to  Mr.  William 
B.  Geyer  the  amount  to  which  we,  or  either  of  us,  may  be  entitled, 
of  the  purchase-money  arising  from  the  sale  of  the  house  No.  246 
South  Front  street,  belonging  to  the  estate  of  the  said  George  A. 
Walters. 

(Signed)  AMOS  TRUMAN. 

HANNAH  TRUMAN. 
Dated  Philadelphia,  July  25th  1835." 


*2481  1835,  the  said  Hannah  Tru- 

J  man  came  into  the  Orphans'  Court,  and  there  filed  her 
declaration,  stating  that  "  whereas  she  was  entitled  to  two  hundred 
and  dollars,  proceeding  from  the  partition  and  sale  of  the 

real  estate  of  the  said  George  A.  Walters,  deceased,  she  did  certify 
and  declare  that  she  did  consent  and  agree  that  the  same  be  paid 
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to  her  husband,  "without  any  condition  or  security  whatever,"  which 
declaration  was  acknowledged  before  Jonathan  Knight,  one  of  the 
then  associate  judges  of  said  court. 

On  the  18th  of  August  1835,  a  fi.  fa.  at  the  suit  of  William  B. 
Geyer  against  Amos  Truman  (on  a  judgment  for  $271.43,  entered 
by  confession  in  the  District  Court  for  the  City  and  County  of 
Philadelphia,  of  December  Term  1834),  was  put  into  the  hands  of 
the  sheriff,  the  distributive  share  referred  to  being  still  in  the 
hands  of  the  administratrix. 

On  the  12th  of  September  1835,  Mary  Wood,  the  administra- 
trix, presented  a  petition  to  the  Orphans'  Court,  praying  to  be 
allowed  to  pay  into  court  for  distribution,  the  share  to  which  said 
Hannah  Truman,  wife  of  said  Amos,  should  be  entitled,  which, 
after  deducting  expenses,  she  set  forth  would  amount  to  about  $125. 
Whereupon  the  court  ordered  the  said  sum  to  be  paid  into  the 
Moyamensing  Bank,  to  the  credit  of  the  Orphans'  Court,  not  to  be 
withdrawn  without  the  order  of  the  court. 

On  the  same  day  Hannah  A.  Truman  presented  her  petition  to 
the  Orphans'  Court,  setting  forth  that  she  had  made  the  declara- 
tion and  acknowledgment  under  the  act  of  the  29th  of  March  1832, 
in  which  she  desired  that  her  share  of  the  estate  of  George  A. 
Walters,  deceased,  sold  by  order  of  the  court,  should  be  paid  over 
to  her  husband,  Amos  Truman,  without  the  necessary  security 
required  by  the  said  act :  That  since  making  the  said  declaration 
and  acknowledgment  the  money  arising  from  the  said  sale  had  been 
paid  to  the  administratrix  who  was  about  to  pay  it  into  the  court : 
That  her  husband  was  greatly  involved,  and  had  given  an  order, 
which  he  induced  the  petitioner  to  sign,  to  pay  the  said  money  to 
William  B.  Geyer  in  satisfaction  of  an  old  judgment.  If  the  said 
money  were  so  paid,  she  would  be  wholly  unprovided  for,  and 
prayed  the  court  to  appoint  some  suitable  person  as  her  trustee,  to 
whom  her  share  of  the  estate  might  be  paid  for  her  sole  and  sepa- 
rate use  ;  and  to  order  that  said  money  be  paid  over  for  that  pur- 
pose, to  such  as  the  court  might  appoint  as  trustee  as  aforesaid. 
Appended  to  which  petition  there  was  a  written  declaration 
signed  by  Amos  Truman,  the  husband  of  the  said  Hannah  Ann, 
desiring  the  money  might  be  so  settled  for  her  sole  and  separate 
use. 

Whereupon  the  court  ordered  the  said  petition  to  be  filed, 
and  appointed  Ezekiel  J.  Young,  trustee  of  said  Hannah  Ann, 
and  granted  *a  rule  on  William  B.  Geyer,  to  show  cause  r*.9.ig 
why  the  share  of  Hannah  A.  Truman  should  not  be  paid  ' 
over  to  the  said  trustee,  returnable  on  the  third  Friday  in  Septem- 
ber 1835. 

On  the  18th  of  December  1835,  the  accounts  of  Mary  Wood, 
administratrix  of  said  George  A.  Walters,  deceased,  were  filed, 
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exhibiting  a  balance  in  the  hands  of  the  administratrix  for  distri- 
bution, arising  from  the  proceeds  or  sale  of  said  real  estate,  after 
deducting  expenses,  of  $529.814,. 

On  the  llth  of  June  1836,  the  court  made  a  decree,  by  which 
they  dismissed  the  petition  of  the  said  Hannah  Ann  Truman, 
requesting  her  share  of  the  estate  to  be  paid  to  her  trustee,  for  her 
Bole  and  separate  use. 

From  this  decree  the  petitioner  appealed  to  this  court. 

Mr.  Oakford,  for  the  appellant,  contended,  that  according  to 
the  rule  in  chancery,  which  was  now  adopted  in  reference  to  the 
property  of  married  women,  in  the  Orphans'  Court,  the  amount  of 
the  share  of  the  wife  ought  to  be  precisely  ascertained  before  she 
can  be  called  upon  to  give  her  consent  that  it  shall  be  paid  to  her 
husband ;  and  that  she  has  a  right  to  revoke  that  consent  at  any 
time  before  actual  payment  to  her.  He  cited  3  Bro.  Ch.  Cas.  195; 
Anstruther  93 ;  1  Newland's  Practice  383 ;  12  Ves.  174;  Report 
of  the  Commissioners  appointed  to  revise  the  Code. 

Mr.  R.  K.  Scott,  and  Mr.  Hood,  contra,  argued  that  the  amount 
in  this  case  was  sufficiently  ascertained ;  that  there  was  nothing 
unfair  in  the  proceeding ;  and  that  there  was  no  authority  for  the 
position  that  she  could  retract  an  agreement,  entered  into  in  the 
manner  required  by  the  act  of  1832.  They  cited  17  Johns.  548 ; 
1  Roper  on  Husband  and  Wife  269 ;  Clancey  on  Married  Women 
314,  331,  349. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — In  Yohe  v.  Barnitz,  1  Binn.  365,  it  was  for  the 
first  time  decided,  that  the  share  of  a  wife,  which  is  directed  to 
be  paid  in  money,  after  partition  of  the  real  estate  of  her  intes- 
tate parent,  does  not  remain  in  the  nature  of  real  estate,  but  is 
converted  into  personal  estate,  and  is  altogether  in  the  power 
of  the  husband,  who  may  dispose  of  it  in  any  way  he  may  think 
proper.  Chief  Justice  Tilghrnan  regrets  that  the  courts  of  this 
state  are  not  vested  with  the  power  exercised  by  the  Court  of 
Chancery  in  England,  of  insisting  on  some  provision  for  the  wife, 
when  the  husband  applies  to  them  for  the  purpose  of  getting  pos- 
session of  her  personal  property.  And  Justice  Duncan,  in  Stool- 
*25fl-i  foos  v.  Jenkins,  8  S.  &  R.  172,  *and  the  present  Chief 
•1  Justice,  in  Ferree  v.  The  Commonwealth,  8  Id.  342,  express 
the  same  opinion,  in  even  more  decided  terms,  of  the  unjust  opera- 
tion of  the  law  on  the  rights  of  married  women.  For  remedy  of 
the  injustice  which  resulted  from  the  want  of  the  specific  powers  of 
the  Court  of  Chancery,  to  prevent  this  change  of  the  real  estate 
of  married  women  into  personalty,  so  far  as  respects  the  real  pro- 
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perry  of  the  wife,  converted  into  money  by  a  sale  or  appraisement, 
under  an  order  of  the  Orphans'  Court,  it  is  now  provided  that  the 
money  so  raised  shall  not  be  paid  over  to  the  husband,  until  he  gives 
security  in  the  manner  and  for  the  intent,  in  the  act  prescribed ; 
with  this  proviso,  that  if  the  wife,  being  of  full  age,  on  a  separate 
examination,  the  husband  not  being  present,  shall  declare  before 
one  of  the  judges  of  the  same  court,  £c..  that  she  does  not  require 
such  moneys  to  be  secured,  and  that  she  makes  the  declaration 
freely  and  voluntarily,  without  any  threats  or  compulsion  on  the 
part  of  her  husband,  the  full  contents  and  legal  effects  of  such 
declaration  being  first  made  known  to  her  by  the  judge,  and  the 
said  declaration  or  acknowledgment  be  certified  by  the  same  judge, 
and  filed  of  record  in  the  said  Orphans'  Court,  then,  and  in  such 
case,  the  husband  shall  not  be  required  to  secure  the  said  moneys, 
in  the  manner  directed  in  the  preceding  part  of  the  section.  The 
same  section  prescribes  the  form  of  the  declaration  of  the  wife 
and  the  certificate  of  the  judge;  and  in  both,  the  sum  to  which 
the  wife  is  entitled,  as  her  portion,  must  be  inserted.  In  this 
case,  the  wife  made  the  declaration  and  the  judge  gave  the  cer- 
tificate, in  the  manner  and  form  directed  in  the  act,  which  was 
duly  filed  in  the  Orphans'  Court.  But  it  is  now  alleged,  on  the 
part  of  the  wife,  that  at  the  time  the  declaration  was  made  by 
her,  the  sum,  a  portion  of  which  she  was  entitled  to,  was  not 
ascertained ;  or  if  ascertained,  she  was  not  correctly  informed  of 
the  amount ;  and  for  this  reason,  she  objects  to  the  payment  of 
the  money  to  the  husband,  without  the  security  required  by  the 
act ;  and  prays  the  court,  that  on  failure  to  comply  with  the  terms 
of  the  act,  the  same  may  be  invested  in  trustees  for  her  use.  And 
as  to  the  fact,  we  have  no  doubt.  On  the  face  of  the  declaration 
itself,  the  amount  appears  to  be  uncertain ;  and  the  sum  inserted 
seems  to  have  been  intended  to  cover  any  less  sum,  to  which,  by 
abatement,  it  might  be  reduced,  or  which  might  afterwards  be 
ascertained  to  be  due,  as  her  portion  or  share  of  the  estate.  And 
this  further  appears  from  the  subsequent  settlement  of  the  account 
by  the  administratrix,  by  whioin  it  is  found,  that  instead  of  $200, 
the  sum  mentioned  in  the  certificate,  she  was  entitled,  after  pay- 
ment of  the  debts  of  the  estate,  to  but  $125,  as  her  portion.  The 
question,  therefore,  fairly  arises,  whether  a  declaration  made  by  a 
wife,  before  her  portion  is  fixed  and  ascertained,  is  binding  upon 
the  wife. 

This  provision  is  intended  for  the  protection  of  the  wife,  by  pre- 
venting the  payment  of  the  fund  to  the  husband,  against  the  wishes 
*of  the  wife,  to  the  prejudice,  and  sometimes  ruin,  of  the  r*n--i 
wife  and  children,  and  of  the  true  interests  of  the  husband  "• 
himself.  The  act  should  therefore  receive  such  a  construction,  as 
will  best  protect  the  interest  of  the  wife  and  children,  which  is  the 
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main  object  of  this  section.  The  legislature  doubtless  intended, 
that  before  she  should  be  divested  of  her  portion,  even  by  her  own 
consent,  she  should  have  precise  information  of  the  quantum  of  the 
estate  to  which  she  was  entitled  ;  and  for  this  purpose,  the  judge 
who  takes  her  acknowledgment,  is  directed  to  make  known  to  her, 
the/M//  contents,  and  legal  effects  of  the  declaration;  which  can- 
not be  done  to  any  good  and  beneficial  purpose,  unless  the  amount 
of  her  share  of  the  estate,  which  she  is  about  to  relinquish,  for  the 
benefit  of  her  husband,  is  previously  settled.  It  is  essential,  that 
she  should  be  correctly  informed  on  this  point ;  as  it  may,  and 
doubtless  in  many  cases  would  have  a  material  influence  on  her 
determination,  to  allow  the  money  to  be  paid  over  to  the  husband ; 
and  a  concealment  in  this  particular,  would  render  her  liable  to 
imposition,  and  undue  practices  by  those  whose  interests  it  might 
be  to  procure  from  her  a  relinquishment  of  her  rights.  And  this 
is  further  shown  to  have  been  the  intention  of  the  legislature,  from 
the  form  of  the  declaration  and  certificate,  in  which  the  sum  must 
be  inserted ;  which  presupposes,  that  it  had  been  before  ascertained 
and  fixed.  And  this  construction  derives  additional  force  from 
analogy  to  the  decisions  in  chancery,  from  which  this  section  is 
taken  ;  for  in  that  court,  when  a  married  woman  will  consent  to 
have  part  of  her  portion  paid  to  the  husband,  tht  court  cannot  re- 
fuse it.  Thus  in  Dimmock  v.  Atkinson,  3  Bro.  C.  11.  195,  although 
it  was  strongly  opposed  by  the  trustees  in  a  marriage  settlement, 
yet  the  wife  persisting,  after  a  long  examination,  in  her  consent, 
the  Lord  Chancellor,  after  taking  till  next  morning  to  consider  of 
it,  made  the  order  on  the  petition  of  the  husband,  to  have  part  of  his 
wife's  portion  (which  was  in  court)  paid  to  him.  But  although  the 
court  feel  themselves  bound,  however  reluctant  they  may  be  to 
make  the  order,  when  she  consents,  yet  they  never  take  her  con- 
sent, until  the  amount  of  her  portion  is  ascertained.  Sperling  p. 
Rookfort,  8  Ves.  164;  Woollands  v.  Crowther,  12  Id.  178.  And  in 
Edmonds  v.  Townsends,  1  Anstr.  R.  93,  it  was  held  that  the  court 
cannot  take  the  consent  of  the  wife  to  the  disposal  of  her  fortune, 
unless  the  amount  is  ascertained.  In  this  cause,  a  feme  covert 
attended  to  give  her  consent  to  the  portion  of  the  residuum  of  an 
intestate's  estate  being  paid  into  the  hands  of  her  husband ;  but  as 
there  were  some  outstanding  debts  (although  almost  desperate), 
and  the  exact  sum  which  would  come  to  her,  not  being  in  other 
respects  ascertained  by  the  master's  report,  on  account  of  some 
demands  on  the  estate,  which  if  allowed,  would  in  some  respects 
diminish  her  share,  the  court  said  they  could  not  take  her  consent 
till  the  question  was  fixed.  It  was  then  proposed,  that  her  consent 
#0-9-1  might  be  taken  for  *the  whole,  which  her  share  would  amount 
'  to,  without  any  deductions;  and  it  was  argued,  that  such 
consent  would  cover  any  less  sura,  to  which  by  abatement,  it  might 
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be  reduced.  But  by  the  court,  "  That  would  be  in  effect,  taking 
her  consent  now,  to  a  sum  to  be  ascertained  at  a  future  time;  and 
thereby  deprive  her  of  the  power  of  changing  her  mind  in  the 
interim,  which  we  ought  not  to  do."  It  is  therefore  not  enough 
that  the  sum  mentioned  in  the  declaration  is  greater  than  her 
share  ;  for  still  the  objection  remains,  that  the  amount  is  not  yet 
fixed,  but  remains  to  be  ascertained  in  future.  This  construction 
not  only  gives  the  wife  all  the  information  as  to  the  amount  of  the 
fund,  but  it  has  the  further  advantage,  that  it  avoids  precipitation 
and  haste,  in  the  disposition  of  it,  as  she  cannot  part  with  her 
inheritance,  until  the  estate  is  settled.  Hence  the  judge,  who  took 
the  place  of  a  chancellor,  took  the  acknowledgment  of  the  wife, 
but  it  was  on  the  misapprehension  of  the  facts  ;  for  if  he  had  known 
that  the  estate  remained  unsettled,  it  would  have  been  his  duty,  to 
refuse  to  take  her  acknowledgment.  The  money  is  still  under  the 
control  of  the  court,  and  remains  in  the  same  situation,  as  if  no 
declaration  of  consent  had  been  made.  The  husband  is  unwilling 
to  comply  with  the  terms  of  the  act;  and  it  only  remains  for  the 
court  to  appoint  a  trustee,  to  secure  the  money  for  the  separate  use 
of  the  wife. 

It  must  be  remarked  further,  that  when  a  wife  has  given  her 
consent,  in  the  manner  pointed  out  by  the  act,  she  cannot  after- 
wards retract ;  but  until  her  consent  is  obtained  in  the  manner 
directed,  the  court  cannot  order  the  money  to  the  husband,  until 
the  requisitions  of  the  act  are  fully  complied  with. 

The  order  of  the  court  dismissing  the  petition  of  Hannah  Ann 
Truman  is  reversed ;  and  the  court  direct  that  the  money  be  paid 
to  a  trustee,  for  the  separate  use  of  the  said  Hannah  Ann  Truman. 

Judgment  reversed. 

<  ited  by  Counsel,  4  Whart.  449  ;  5  W.  &  S.  505  ;  9  Barr  15  ;  4  Harris  355. 
y  '  >  Smith  221.  || 
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Okie  against  Spencer. 

IN  ERROR. 

1.  Where  the  holder  of  a  promissory  note  on  the  day  that  it  became  due, 
iccepted  from  the  maker  a  check  drawn  upon  a  bank,  by  a  firm  consisting 
of  the  maker  and  a  third  person,  dated  six  days  afterwards,  which  check  was 
to  be  in  full  satisfaction  of  the  note,  in  case  it  was  paid  at  maturity,  it  was 
held  that  this  amounted  to  a   suspension  of  the  remedy  against  the  maker, 
and  discharged  the  endorser. 

2.  A  special  plea  which  sets  forth  the  facts  of  an  agreement,  may  be  good 
on  demurrer ;  although  the  legal  effect  or  result  thereof  is  not  averred. 
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3.  Thus  in  assumpsit  on  a  promissory  note  against  the  endorser,  the  de* 
fendant  pleaded  specially,  that  the  plaintiff  on  the  day  the  note  became  liner 
agreed  to  accept  from  the  maker,  a  check  upon  a  hank  drawn  hy  a  firm,  con- 
sisting of  the  maker  and  a  third  person,  dated  six  days  afterwards,  which 
check  was  to  be  in  full  satisfaction  of  the  note,  if  paid  at  maturity,  and  that 
the  check  was  accordingly  accepted,  Ac. ;  it  was  held  that  the  plea  was  good, 
although  it  did  not  aver  that  it  was  an  agreement  to  give  time  to  the  maker, 
Ac. 

Ox  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
of  Philadelphia,  it  appeared  that  Abraham  Okie  brought  an  action 
on  the  case  in  that  court  against  Asa  Spencer,  and  declared  in 
assumpsit  on  a  promissory  note,  drawn  by  Oliver  Spencer  in  favor 
of  Asa  Spencer,  and  by  him  endorsed. 

The  note  came  into  the  hands  of  one  D.  Williamson,  and  was  in 
his  hands  on  the  day  it  fell  due.  It  was  afterwards  endorsed  by 
him  and  came  to  the  hands  of  the  plaintiff. 

The  defendant  filed  three  special  pleas,  the  third  of  which  was  as 
follows  : 

"And  for  a  further  plea,  &c. ;  because  he  says  that  the  said 
promissory  note  was  endorsed  for  the  accommodation  of  the  said 
Oliver  Spencer,  the  drawer  thereof,  and  that  the  said  Asa  never 
received  any  consideration  whatever  for  the  said  note,  nor  for 
endorsing  the  same  as  before  mentioned.  And  the  said  Asa 
further  says,  that  at  the  maturity  of  the  said  promissory  note, 
&c.,  viz.,  on  the  3d  of  May  1833,  viz..  at,  &c.,  the  said  Oliver 
Spencer,  the  maker,  &c.,  and  one  D.  Williamson,  who  was  then 
and  there  the  holder.  &c.,  agreed  that  the  said  Oliver  Spencer 
should  give,  and  the  said  D.  Williamson  would  accept  the  draft, 
commonly  called  the  check,  of  the  firm  of  Spencer  &  Marshall, 
which  said  firm  was  composed  of  the  said  Oliver  Spencer  and  one 
*2541  J°sePh  H-  Marshall,  upon  the  Farmers'  and  *Mechanics' 
-"  Bank,  for  the  full  amount  of  the  said  promissory  note  in 
the  said  declaration  mentioned,  and  payable  six  days  from  the 
maturity  of  the  said  promissory  note,  viz.,  from  the  3d  of  May 
1833,  which  said  term  or  latitude  of  payment  was  to  be  effected 
by  the  device  or  contrivance  of  post-dating  said  check  to  the 
sixth  day  thereafter,  viz.,  the  9th  day  of  May  1833,  and  the 
said  check  was  to  be  a  full  satisfaction  of  the  said  promissory 
note,  in  case  the  said  check  was  duly  honored  at.  its  maturity; 
and  the  said  Asa  doth  further  aver  that  said  check  was  then  and 
there  given  by  the  said  Oliver  Spencer,  and  accepted  by  the  said 
D.  Williamson,  in  pursuance  of  the  agreement  aforesaid ;  and  the 
said  Asa  doth  further  aver,  that  the  said  agreement  and  the  said 
giving  and  accepting  of  such  check  were  without  the  privity, 
knowledge  svnd  consent  of  him  the  said  Asa ;  and  the  said  Asa  doth 
further  aver,  that  afterwards,  to  wit,  at  the  September  Term,  in 
the  year  1833,  of  the  District  Court,  &c.,  the  said  Abraham  Okie 
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obtained  judgment  on  the  the  said  check,  against  the  said  Oliver 
Spencer  and  Joseph  H.  Marshall,  for  the  full  amount  thereof,  &c. ; 
and  this,  &c." 

To  this  plea  the  plaintiff  demurred  generally;  and  the  defend- 
ant joined  therein. 

On  the  2d  of  July  1836,  the  District  Court,  after  argument, 
gave  judgment  on  the  demurrer  in  favor  of  the  defendant.1 

The  plaintiff  then  took  a  writ  of  error ;  and  on  the  return  of  the 
record,  assigned  the  following  errors  : 

1.  The  court  below  erred  in   deciding  that  if  the  holder  of  a 
promissory  note  accepts  from  the  maker  a  check  of  a  third  person 
for  the  amount  on  a  bank,  payable  in  six  days,  in   satisfaction   for 
the  note,  in  case  the  check  is  duly  honored  at  maturity,  this  amounts 
to  a  suspension  of  the  remedy  of  the  holder  against  the  maker  of 
the  note,  and  consequently  discharges  the  endorser,  although  the 
note  has  been  regularly  protested,  and  notice  thereof  given   to  the 
endorser. 

2.  The   court  erred  in  deciding  that  on  a  general   demurrer  to 
a  special  plea  which   sets  forth  a  certain   state  of  facts,  but  does 
not  allege  a   contract  in  terms  for  a  particular  object — as  where 
the  plea  sets  forth  the  facts  referred  to  in  the  first  error  assigned, 
but  does    not    allege  in  terms  that  they  constitute  a  contract  to 
give  time  to  the  makers  for  the  payment — the  plea  is  not  defective. 

3.  The  court  erred  in  deciding  that  in  a  special  plea  it  is  allow- 
able to  allege  the  facts  as  they  really  are,  without  alleging  their 
legal  construction  or  effect. 

4.  The  court  erred  in  deciding  that  the  third  plea  pleaded  in 
the  above  case  in  the  court  below,  was  valid  notwithstanding  the 
demurrer. 

*5.  The  court  erred  in  deciding  that  the  facts  set  forth 
in  the  pleadings  amounted  to  a  giving  of  time  and  a  suspen- 
sion  of  the  plaintiff's  right  to  sue  the  maker,  whereas  such  giving 
of  time  was  not  averred  in  the  plea,  and  was  beyond  the  limit  of 
judicial  construction — and  which  the  defendant  was  bound  to  aver 
in  his  plea. 

6.  The  court  erred  in  deciding  that  the  check  in  question  was 
virtually  a  substitute  or  exchange  for  the  note ;  whereas  it  was  a 
mere  security  collateral  and  accessorial  to  the  note. 

7.  The  court  erred  in  assuming  the  right  to  decide  upon  the 
question  whether  time  was  given  or  not — whereas  that  was  a  ques- 
tion to  be  decided  by  the  jury  upon  the  evidence. 

8.  Because  the  court  determined  that  time  was  given,  which  was 
a  matter  not  averred  in  the  defendant's  plea,  and  which  was  in 
direct  opposition  to  the  fact  that  the  original  note  as  well  as  the 

1  Okie  v.  Spencer,  1  Miles  299. 
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check  were  retained  by  the  plaintiff,  and  no  stipulation  for  sur- 
render of  either  was  made. 

Mr.  Brashears  for  the  plaintiff  in  error. 

1.  The  acceptance  of  the  check  of  a  third  person,  under  the  cir- 
cumstances of  this  case,  did  not  discharge  the  defendant.     Unless 
the  remedy  against  the  drawer  was  suspended  during  the  time,  the 
endorser  could  not  complain.     Sterling   v.  Marietta  Co.,  11  S.  & 
R.  179  ;  Pring  v.  Clark,  2  Dowl.  &  Ryl.  28  ;  s.  c.  8  E.  C.  L.  R. 
10.     There   was  no  agreement   here  to  stay   proceedings.     The 
check  taken  was  that  of  a  third  person ;  mere  collateral  security. 
Davis  v.  Gyde,  2  Ad.  &  Ellis  623  ;  s.  c.  29  E.  C.  L.  R.  166  ; 
Chitty  on   Bills  440  ;    Hurd  v.  Little,   12  Mass.  502  ;  Gould  v. 
Robson,  8  East  576. 

2.  The  plea  did  not  aver  that  there  was  an  agreement  to  stay 
proceedings  against  the  drawer,  which  is  necessary  according  to  the 
books. 

3.  Whether  time  was  given  or  not,  was  a  question  for  the  jury, 
which  the  court  ought  not  to  have  decided.     It  does  not  follow,  of 
course,  that  a  creditor  who  takes  collateral  security,  thereby  binds 
himself  not  to  sue.     It  is  a  question  of  evidence.     Theobald  on 
Principal  and  Surety  130. 

Mr.  Law  (with  whom  was  Mr.  F.  W.  Hubbell). 

This  was  a  case  of  a  note,  endorsed  for  the  accommodation  of 
the  maker.  There  is  but  one  question,  viz.,  whether  the  facts  set 
forth  in  the  plea,  and  admitted  by  the  demurrer,  are  sufficient  to 
discharge  the  defendant.  In  Chitty  on  Bills  291  (8th  edit.),  the 
rule  is  laid  down  with  precision,  and  with  the  proper  exceptions. 
So  by  Chitty,  Jr.,  page  100,  and  Theobald,  in  his  Treatise  on 
Principal  and  Surety,  the  effect  of  a  transaction  with  the  drawer, 
*9~fiT  kj  which  *the  holder  places  himself  in  such  a  situation  as 
'  not  to  be  able  to  sue  the  former,  is  laid  down,  and  the  rule 
is  recognised  in  like  manner  by  this  court  in  Clippinger  v .  Creps, 
2  Watts  45.  In  fact,  there  is  no  difficulty  about  the  rule  ;  the 
only  question  is,  what  amounts  to  giving  time.  In  Ilewet  v. 
Goodrick,  2  C.  &  P.  458 ;  s.  c.  12  E.  C.  L.  R.  219,  C.  J.  Abbott 
says,  '*  giving  time  is  where  the  party  disables  himself  from  suing 
on  the  bill,"  &c.  Then  could  the  plaintiff  have  sued  on  this  note 
during  the  six  days  ?  Clearly  not.  There  was  no  motive  or  con- 
sideration for  the  check,  unless  time  was  to  be  given.  Cruger  v. 
Armstrong,  3  Johns.  Cas.  5.  There  is  a  class  of  cases  which 
decide  that  a  bill  or  note  is  a  satisfaction  of  a  debt.  Tobey  t>.  Bar- 
ber, 5  Johns.  R.  68  ;  Putnam  v.  Lewis,  8  Id.  389  ;  Chitty,  Jr.,  on 
Bills  100,  note;  Mildert  v.  Masterman,  2  Camp.  179;  Rees  v. 
Berrington,  2  Ves.,  Jr.  539 ;  Bayley  on  Bills  339  ;  Scarborough 
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v.  Norris,  1  Bay  177  ;  Booth  v.  Ross,  8  East  576;  Craig  v.  Shal- 
cross,  10  S.  &  R.  377 ;  13  Wend.  134,  509 ;  1  Esp.  N.  P.  Hep. 
5.  The  case  of  Pring  v.  Clarkson,  cited  on  the  other  side,  and 
which  is  reported  also  in  1  Barnewell  &  Cresswell  14,  is  distin- 
guishable from  this  in  several  respects ;  but  it  is  doubted  by 
several  writers.  Chitty  on  Bills ;  Chitty,  Jr.,  on  Bills,  112  (note) ; 
Bayley  on  Bills,  5th  edition,  345  (note) ;  Hill  v.  Reed,  1  Dowl.  & 
Ryl.  26 ;  s.  c.  16  E.  C.  L.  R.  418.  As  to  the  plea;  the  plaintiff 
having  demurred,  has  admitted  all  the  facts  and  conclusions  to  be 
drawn  from  them. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  defendant  here  having  endorsed  the  note  in 
question,  for  the  accommodation  of  the  drawer,  and  therefore  being 
regarded  as  a  surety  merely,  it  is  admitted  that  if  further  time 
was  given  when  it  fell  due,  by  the  holder  to  the  drawer  for  the  pay- 
ment thereof,  the  defendant  is  thereby  discharged.  And  the  only 
question  to  be  decided  is,  whether  from  the  facts  set  forth  by  the 
defendant  in  his  special  plea,  to  which  the  plaintiff  has  demurred, 
the  law  will  imply  an  agreement  made  on  the  third  of  May,  the 
day  the  note  became  payable,  by  the  holder  of  it,  to  give  further 
time  until  the  sixth  of  the  same  month,  to  the  drawer  for  the  pay- 
ment thereof. 

Had  the  defendant  pleaded  the  general  issue  only,  and  under  it, 
as  he  certainly  might,  given  evidence  of  the  facts  set  forth  in  his 
special  plea,  and  the  truth  of  them  had  been  clearly  established  by 
tb>e  evidence  or  the  admission  of  the  plaintiff,  without  more  having 
been  shown  to  the  jury,  it  would  undoubtedly  have  been  the  duty 
of  the  court  to  have  instructed  the  jury  that  the  facts  thus  estab- 
lished implied  an  agreement  on  the  part  of  the  holder  of  the  note, 
for  an  adequate  consideration  received  by  him,  to  give  time  to 
*the  drawer  for  the  payment  of  it,  without  having  the  con-  r*or-T 
sent  of  the  defendant ;  and  that  the  latter  was  thereby  dis-  ' 
charged  from  his  liability  as  endorser.  In  the  absence  of  all 
proof  to  the  contrary,  it  cannot  be  supposed  here  that  the  drawer, 
when  the  note  had  become  payable,  could  have  had  any  other 
motive  for  giving  the  check  of  himself  and  his  partner,  securing 
the  payment  of  it  at  the  expiration  of  six  days,  than  that  of  pro- 
curing indulgence  for  that  space  of  time  upon  his  note  from  the 
holder  of  it.  That  such,  too,  must  have  been  the  understanding  of 
them  both  at  the  time,  seems  to  be  the  necessary  inference  from 
the  facts  stated,  if  our  judgments  are  to  be  guided  in  this  respect 
by  what  we  know  to  be  the  common  and  ordinary  motives  which 
generally  influence  and  produce  such  arrangements.  Marshall,  the 
partner  of  the  drawer  of  the  note,  does  not  appear  to  have  been 
bound  for  the  payment  of  it  in  any  way  before  it  fell  due,  which 
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tends  generally  to  strengthen,  and  in  truth  to  make  the  inference 
that  the  check  was  given  to  procure  further  time  for  the  pavment 
of  the  note  irresistible.  And  although  the  check  cannot  be  con- 
sidered as  having  been  taken  in  satisfaction  of  the  note  ;  nor  us 
having  extinguished  it ;  yet  the  right  of  the  holder  to  proceed 
against  the  drawer  to  enforce  the  payment  of  it,  by  suit,  was 
thereby  suspended  until  after  the  expiration  of  the  six  days.  It 
was  in  effect  changing,  without  the  consent  of  the  defendant,  the 
terms  upon  which  he  had  agreed  as  endorser  to  become  liable  for 
the  payment  of  the  note,  and  depriving  him  of  the  right  to  pay  the 
note  at  maturity,  if  the  drawer  failed  to  do  so,  and  then  to  sue  him 
immediately  for  it,  and  therefore  amounted  to  a  release  of  him  from 
his  liability.  He  had  guaranteed  by  his  endorsement,  the  pay- 
ment of  the  note  on  the  3d  of  May  1833  ;  and  it  was  not  com- 
petent for  the  holder  and  the  drawer  without  his  concurrence,  to 
extend  his  guaranty  to  the  9th  of  that  month,  which  would  clearly 
have  been  the  effect  of  their  agreement  and  the  giving  of  the  check, 
if  the  defendant  were  still  to  be  held  liable  for  the  payment  of  the 
note.  That  the  holder,  by  accepting  the  check,  put  it  out  of  his 
power  to  proceed  on  the  note,  by  suit  against  the  drawer,  until 
after  the  six  days,  cannot,  as  it  appears  to  me,  be  controverted 
upon  any  ground  that  would  seem  to  be  consistent  with  the  nature 
of  the  transaction,  and  what  must  have  been  the  intent  of  the 
parties.  Had  the  drawer  given  his  own  check  merely,  for  the  pay- 
ment of  the  note  at  the  expiration  of  the  six  days,  there  might 
have  been  some  color  for  saying  that  he  had  not  thereby  precluded 
himself  from  bringing  suit  on  it  during  that  period ;  because  it 
might  then  have  been  argued  with  great  plausibility,  if  not  correctly, 
that  he  had  obtained  by  it  no  additional  security,  and  consequently 
no  adequate  consideration  to  make  a  promise  of  indulgence  bind- 
ing :  that  by  the  check  he  acquired  nothing  except  the  personal 
responsibility  of  the  drawer,  which  he  had  before  by  virtue  of  the 
note  ;  and  therefore  had  he  even  made  an  express  promise  of  indul- 
*9co-i  gence  for  the  six  days,  it  might  have  been  alleged  that  *he 
J  would  not  have  been  bound  by  it  for  want  of  a  sufficient 
consideration;  but  as  the  case  is  presented  by  the  special  plea  and 
demurrer,  no  such  argument  can  be  advanced  or  pretended  :  for 
by  the  check,  the  holder  of  the  note  received  the  additional  respon- 
sibility of  Marshall,  as  a  security  for  the  payment  of  it :  and  it 
would  therefore  seem  almost  impossible  to  imagine  any  other  reason 
for  giving  such  additional  security  than  that  of  procuring  an  exten- 
sion of  payment  for  the  six  days.  It  is  true  that  it  may  seem  to 
have  been  but  a  short  indulgence ;  but  being  a  suspension  of  the 
right  of  the  holder  of  the  note,  to  sue  the  drawer  upon  it  during 
that  period,  it  operated  as  effectually  to  discharge  the  defendant 
from  his  liability,  as  if  it  had  been  six  years  ;  for,  in  either  case, 
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to  hold  the  defendant  to  be  still  bound  by  his  endorsement,  would 
be  making  him  liable  upon  terms,  and  in  short,  for  the  fulfilment 
of  a  contract,  different  from  what  he  had  agreed  to.  The  time  of 
payment  mentioned  in  a  note,  is  always  a  very  material  part  of 
it ;  and  if  it  may  be  enlarged  without  the  consent  of  the  endorser, 
and  he,  notwithstanding,  be  held  liable  upon  his  endorsement, 
there  is  no  reason  why  the  amount  may  not  also  be  enlarged ;  but 
it  is  obvious  that  nothing  of  the  kind  can  be  done,  without  operat- 
ing great  injustice  towards  him ;  and  therefore  it  is,  if  it  be  done, 
it  shall  release  him  from  his  liability.  Every  man,  as  long  as  he 
is  a  free  agent,  must  be  permitted  to  declare  the  terms  upon  which 
he  is  willing  to  incur  an  obligation  ;  and  having  done  so,  it  can- 
not be  altered  in  any  material  point  whatever,  without  his  con- 
sent ;  nor  yet  any  thing  be  done  which  may  affect  his  rights  in 
relation  thereto.1 

The  counsel  for  the  plaintiff  has  cited  in  opposition  to  this, 
the  case  of  Pring  v.  Clarkson,  1  Barn.  &  Ores.  14  ;  s.  c.  8  E. 
C.  L.  R.  10,  where  a  bill  of  exchange  having  been  dishonored, 
the  acceptor  transmitted  a  new  bill  for  a  larger  amount  to  the 
payee,  without  having  had  any  communication  with  him  respect- 
ing the  first :  the  payee  discounted  the  second  bill  with  the 
holder  of  the  first,  which  he  received  back  as  part  of  the  amount, 
and  afterwards,  for  a  valuable  consideration,  endorsed  it  to  the 
plaintiff.  It  was  held  that  the  second  bill  was  merely  a  collateral 
security,  and  that  the  receipt  of  it  by  the  payee,  did  not  amount 
to  giving  time  to  the  acceptor  of  the  first  bill,  so  as  to  exonerate 
the  drawer.  Mr.  Chief  Justice  Abbott,  in  pronouncing  the  opinion 
of  the  court,  says,  "  in  no  case  has  it  been  said,  that  taking  a 
collateral  security  from  the  acceptor,  shall  have  that  effect ;" 
that  is,  of  discharging  the  other  parties  to  the  bill :  and  concludes 
by  saying,  "  here  the  second  bill  was  nothing  more  than  a  col- 
lateral security,"  Now  it  is  not  easy  to  perceive  why  a  collateral 
security  should  not  have  such  an  effect ;  for  surely  there  is  nothing 
in  the  nature  of  it,  which  renders  the  giving  or  the  taking  of  it 
inconsistent  with  the  holder's  agreeing  to  give  time  to  the  acceptor 
of  a  bill,  or  the  drawer  of  a  note.  On  the  contrary,  such  indul- 
gence may  be,  and  doubtless  is  in  most  cases,  the  very  considera- 
tion *upon  which  the  collateral  security  is  given  and  obtained :  r+ofrQ 
and  as  I  have  endeavored  to  show,  makes  the  case,  in  the  *• 
absence  of  proof  of  an  express  agreement  to  give  time,  still 
stronger  in  favor  of  an  implied  agreement  to  that  effect,  that  where 
there  is  nothing  more  given  than  a  bare  renewal  of  the  promise  by 
the  acceptor  of  the  original  bill,  or  the  drawer  of  the  former  note, 

1  4  Watts  447  ;  9  Id.  280  ;  10  Id.  150;  3  W  &  S.  101  ;  7  Id.  340;  1  Barr 
440  ;  2  Id.  288;  4  Id.  350  ;  2  Casey  140;  11  Id.  495  ;  12  Id.  451 ;  4  Wright 
149  :  6  Id.  322. 
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to  pay  the  amount  at  a  future  date.  But  Chief  Justice  Abbott  was 
mistaken,  when  he  said,  "  in  no  case  had  it  been  said,  that  taking 
a  collateral  security  from  the  acceptor  shall  have  that  effect;"  for  in 
Gould  v.  Robson,  8  East  576,  decided  some  fifteen  years  before,  it 
was  not  only  said,  but  the  case  itself  turned  upon  the  very  point. 
There  the  holder  of  the  bill  of  exchange,  who  when  it  fell  due, 
after  taking  part  payment  of  the  acceptor,  agreed  to  take  a  new 
acceptance  from  him  for  the  remainder,  payable  at  a  future  day, 
but  in  the  meantime,  the  holder  to  keep  the  original  bill  in  his 
hands  as  security  ;  and  it  was  held  that  it  amounted  to  a  giving 
of  time,  and  a  new  credit  to  the  acceptor,  and  therefore  dis- 
charged the  endorser.  Besides,  the  authority  of  Pring  and  Clark- 
son  has  been  doubted  by  the  profession.  Mr.  Chitty  in  his  treatise 
on  Bills  442  (8th  Eng.  ed.),  after  repeating  the  principle  laid  down 
in  it,  adds,  "  but  it  is  submitted  that  the  mere  receiving  further 
security,  payable  at  a  future  day,  would  in  general  imply  an 
engagement  to  wait  till  it  becomes  due."  See  also  Bay  ley  on  Bills 
(5th  ed.)  345,  note  31 ;  and  Chitty,  Jr.  on  Bills  (ed.  of  1834) 
100  w.  a.,  note  1 ;  and  in  Kendrick  v.  Lomax,  2  C.  &  J.  405, 
it  would  seem  to  be  overruled ;  for  it  was  decided  there,  that  the 
holder,  by  taking  a  renewed  bill,  irnpliedly  agrees  to  give  time  until 
it  becomes  due,  and  cannot  sue  in  the  interim,  on  the  original  bill. 
But  it  has  been  further  objected  by  the  plaintiff's  counsel,  sup- 
posing it  to  be  held  that  an  agreement  by  the  holder  to  give  time 
to  the  drawer  of  the  note,  may  be  fairly  implied  from  the  facts 
set  forth  in  the  special  plea,  that  still  the  court  cannot  make  the 
implication,  because  this  is  making  the  facts  therein  stated,  but 
evidence  of  such  agreement,  and  therefore  they  ought  either  to 
have  been  referred  to  the  jury  under  the  general  issue;  or  other- 
wise, the  defendant,  instead  of  setting  out  the  facts  merely  in 
his  plea,  which,  at  most,  are  only  evidence  of  the  agreement  to 
give  time,  ought  to  have  set  out  the  agreement  itself,  quasi  an 
agreement,  which  is  the  gist  of  the  defence.  This  objection,  per- 
haps, would  not  be  without  weight,  if  the  rules  of  special  plead- 
ing were  to  be  strictly  regarded  here ;  and  might  possibly  be 
sustained  by  the  force  of  authority.  And  as  we  are  not  much  in 
the  habit  of  special  pleading,  it  would  certainly,  therefore,  be 
well  to  avoid  attempting  to  plead  such  matters  specially,  whenever, 
according  to  our  practice,  it  may  be  dispensed  with ;  but  more 
especially  in  such  an  action  as  the  present,  wherein  it  is  rarely,  if 
ever  done,  in  England;  not  even  when  special  pleading  was 
required,  generally,  in  all  cases,  and  attended  to  with  the 
*2P01  *u*most  strictness.  To  sustain  this  objection,  it  has  been 
••  argued  that  the  rule,  which  requires  things  to  be  pleaded 
according  to  their  legal  effect,  applies  here  ;  and  as  the  defendant 
claims  that  the  facts  set  forth  in  his  plea,  amount  to  an  agreement 
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in  law  to  give  further  time  for  payment,  he  ought,  therefore,  to 
have  stated  the  agreement  simply ;  because  this  is  the  aspect  in 
which  he  wishes  the  matter  to  be  considered  by  the  court,  and, 
therefore,  he  ought  to  have  so  presented  it,  and  not  in  the  indi- 
rect and  circuitous  mode  of  allegation  which  he  has  adopted. 
Under  this  view  of  the  rule,  it  was  laid  down  in  Stroud  v.  Lady 
Gerrard,  1  Salk.  8,  which  was  debt  on  a  bail-bond,  that  if  the 
defendant  has  put  in  special  bail,  he  cannot  plead  in  terms,  that 
he  has  put  in  such  bail,  but  must  plead  comperuit  ad  diem ; 
because,  as  is  there  said,  he  must  plead  according  to  the  operation 
things  have  in  law.  This  rule,  however,  as  I  apprehend,  has  not 
been  regarded  in  this,  and  some  of  the  other  states,  with  the  same 
strictness  as  in  England.  In  Herrick  v.  Bennett,  8  Johns.  374, 
it  was  held,  upon  demurrer  to  the  plaintiff's  declaration  on  a 
promissory  note,  to  be  sufficient  that  it  was  set  out  according  to  its 
terms.  The  note,  as  stated  in  the  declaration,  was  without  any 
time  being  mentioned  therein  for  payment,  and  the  court  say,  "  it 
is  to  be  presumed  that  the  plaintiff  has  stated  the  note  in  his  decla- 
ration, according  to  the  terms  of  it,  and  that  is  sufficient.  The 
conclusion  of  law  is,  that  when  no  time  is  specified  in  a  note,  it  is 
payable  immediately."  It  appeared  the  note  was  not  declared  on 
according  to  its  legal  effect ;  but  the  court  having  the  terms  of  the 
note,  or,  in  other  words,  the  facts  therein  contained,  presented  by 
the  plaintiff's  declaration,  and  admitted  by  the  defendant's  demur- 
rer to  be  true,  conceived  the  only  matter  then  in  issue  between  the 
parties  was  thus  reduced  to  a  mere  question  of  law,  which  they, 
according  to  the  maxim,  ad  questionem  legis  non  respondent 
juratores  sedjudices,  were  bound  to  answer,  and  accordingly  ren- 
dered a  judgment  in  favor  of  the  plaintiff. 

This  decision  of  the  Supreme  Court  of  New  York  was  followed 
by  this  court  in  a  case  decided  by  it  at  Pittsburgh,  some  eight  or 
ten  years  ago,  which  I  believe  has  not  been  reported.  It  was  pre- 
ferred to  the  decision  given  in  the  case  of  Bacon  v.  Page,  1  Conn. 
Rep.  404,  which  was  cited  and  shown  on  the  agreement ;  wherein 
the  same  point  arose,  and  received  a  directly  contrary  decision,  by 
the  Supreme  Court  of  Connecticut.  This  latter  court  say  that  the 
plaintiff  should  declare  on  a  contract,  according  to  its  legal  effect, 
and  not  on  the  evidence  of  the  contract ;  that  it  did  not  appear 
from  the  declaration  that  the  note  had  become  payable  ;  and  accord- 
ingly reversed  the  judgment  which  had  been  rendered  against  the 
defendant  below,  by  the  default. 

In  the  case  before  us,  from  the  facts  set  forth  in  the  special  pica, 
the  conclusion  of  law,  that  the  holder  of  the  note,  when  it  fell  du-\ 
for  an  adequate  consideration,  agreed  to  give  time  to  the  drawer 
*pay  it,  is  quite  as  strong  and  as  certain,  as  that  the  law,    r*ofi-[ 
when  a  note  is  given  for  the  payment  of  money,  without  *- 
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any  time  being  specified  therein  for  that  purpose,  makes  it  payable 
by  implication,  immediately.  The  plaintiff  was  bound  to  know  the 
conclusion  which  the  law  would  draw  from  the  facts  stated  in  the 
plea,  if  true  ;  and  if  not  true,  he  knew  them  not  to  be  so,  and  there- 
fore ought,  and  no  doubt  would,  have  taken  issue  upon  them,  and 
put  the  defendant  on  proving  them  before  a  jury.  Seeing,  how- 
ever, that  he  has  only  denied  their  sufficiency  in  law  to  defeat  his 
claim  against  the  defendant,  we  must  take  it  that  they  are  true,  as 
stated  in  the  plea.  No  question  of  fact,  therefore,  remains  to  re- 
quire the  intervention  of  a  jury ;  the  matter  in  issue  is  reduced  to 
a  mere  question  of  law,  which  the  court  is  bound  to  decide.  Con- 
sidering, then,  the  facts  as  being  sufficient  to  raise,  by  implication 
of  law,  a  binding  promise  on  the  part  of  the  holder  of  the  note,  at 
the  time  it  became  due,  to  give  the  drawer  further  time  for  the 
payment  of  it,  which  discharged  the  defendant  from  his  liability  as 
endorser,  we  affirm  the  judgment. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  448  ;  3  W.  A  S.  100  ;  4  Barr  76,  225,  494 ;  1 
Casey  62  ;  Brightly  58.  ||  15  Smith  467  ;  19  Id.  258.|| 
Cited  by  the  Court,  6  Watts  78  ;  3  Wright  234. 
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West  against  Simmons. 

IN  ERROR. 

1.  Under  the  act  of  the  28th  of  March  1835,  if  an  affidavit  of  defence  be 
filed,  setting  forth  the  nature  and  character  of  the  same,  yet  if  the  facts  set 
forth  in  such  defence  be  insufficient  in  law  to  prevent  the  plaintiff's  recovery, 
the  District  Court  may  give  judgment,  as  for  want  of  an  affidavit. 

2.  Where  an  affidavit  of  defence  was   filed,  and  a  rule  was  obtained  for 
judgment,  notwithstanding  the  affidavit,  and  pending  the  rule  the  defendant 
placed  in  the  prothonotary's  office  a  supplemental  affidavit,  it  was  held  that 
such  affidavit  was  admissible,  and  if  sufficient,  that  judgment  ought  not  to 
be  entered  against  the  defendant. 

WRIT  of  error  to  the  District  Court  for  the  City  and  County  of 
Philadelphia. 

*.>,••>]       *Upon  the  return  of  the  record,  it  appeared  that  Henry 
'    Simmons  brought  an  action  on  the  case  to  December  Term 
1835,  of  that  court,  against  George  G.  West ;  and  within  the  period 
required  by  law  filed  a  copy  of  the  note  upon  which  the  suit  was 
brought,  viz.,  a  note  for  3116.75,  dated  January  20th  1832,  drawn 
by  the  defendant  in  favor  of  William  Fulmer,  and  by  him  endorsed 
to  the  plaintiff.     There  was  no  copy  of  any  protest  filed  with  the 
copy  of  the  note. 
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On  the  19th  day  of  February  1836,  the  defendant  filed  the  fol- 
lowing affidavit  of  defence. 
Henry  Simmons  j 

v.  \     Dis't  Court,  Dec.  '35.     707. 

George  G.  West.  ) 

George  G.  West,  the  above  defendant,  being  duly  affirmed,  saith, 
he  has  a  just  and  full  defence  to  the  above  action,  and  as  defence 
thereto  the  deponent  says,  that  true  it  is  that  he  signed  the  note 
on  which  this  action  is  instituted,  but  that,  on  the  12th  day  of 
Jan.,  preceding  the  date  of  said  note  (1832),  he  had  been  discharged 
under  the  insolvent  laws  of  this  commonwealth,  and  that  at  the 
time  of  said  discharge,  William  Fulmer,  the  payee  of  said  note  was 
a  creditor  of  deponent,  and  that  said  note  was,  with  others,  given 
to  said  William  Fulmer,  previous  to  said  discharge,  as  security  for 
the  payment  to  him  of  the  debt  owing  to  him,  in  consideration  that 
he,  the  said  William  Fulmer,  would  not  oppose  the  discharge  of 
deponent  as  aforesaid  ;  and  therefore  the  deponent  saith,  that  the 
said  note  is  void,  as  he  believes ;  together  with  other  facts  in  the 
possession  of  the  defendant. 

On  the  15th  of  March  1836,  the  plaintiffs  counsel  obtained  a  rule 
on  the  defendant,  to  show  cause  why  judgment  should  not  be  entered 
for  want  of  a  sufficient  affidavit  of  defence. 

On  the  19th  of  March  1836,  during  the  pendency  of  the  rule  to 
enter  judgment,  the  defendant  deposited  in  the  prothonotary's 
office,  in  the  usual  way,  a  further  affidavit  of  defence,  as  follows: 

Simmons  ^1 

v.         V     Dis.  Court,  Dec.  '35.     707. 
West.      J 

George  G.  West,  the  above  defendant,  being  sworn  according  to 
law,  saith,  as  a  further  defence  to  the  above  suit,  that  previously,  as 
he  is  confident,  to  said  note  coming  into  possession  of  above  plain- 
tiff, deponent  informed  said  plaintiff  that  said  note  was  null  and 
void,  the  same  having  been  obtained  from  deponent  by  the  payee, 
fraudulently  ;  and  the  consideration  for  the  said  note  being,  that  the 
payee,  to  whom  deponent  owed  a  debt  at  the  time  the  said  note  was 
given,  would  not  oppose  his  discharge  under  the  insolvent  laws  of 
this  commonwealth ;  *and  that  on  the  payee's  promising  to  r*ogo 
withdraw  his  opposition  as  aforesaid,  the  said  note  was  *• 
given,  and  deponent  was  discharged  ;  and  further  deponent  says,  that 
the  plaintiff  has  not,  as  he  is  confident,  given  any  consideration  for 
said  note,  and  received  it  with  full  notice  of  the  facts  aforesaid. 

The  District  Court  gave  judgment  for  the  plaintiff  after  argu- 
ment ; l  and  the  defendant  took  a  writ  of  error,  and  assigned  the 
following  errors : 

1  Simmons  v.  West,  1  Miles  165. 
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1.  That  the  court  below  erred  in  granting  to  the  defendant  in 
error,   who  was    plaintiff  in  the  suit  below,  a  rule  on  defendant 
below  to  show  cause  why  judgment  for  want  of  a  sufficient  affidavit 
of  defence  should  not  be  entered. 

2.  That  the  affidavit  of  defence  filed  by  the  defendant  below  on 
March  19th  1836,  is  a  sufficient  affidavit  to  prevent  the  entry  of 
judgment  under  the  act  of  assembly  of  March  28th  1835. 

3.  That  the  affidavit  of  defence,  endorsed  as  filed  March  19th 
1836,  was  filed  properly  and  in  due  time,  within  the  meaning  of 
the  act. 

4.  That  the  court  below  erred  in  ordering  that  judgment  should 
be  entered  for  plaintiff  below. 

5.  That  the  entry  of  such  judgment  is  altogether  erroneous  and 
illegal. 

Mr.  Fallon,  for  the  plaintiff  in  error,  cited  Jackson  v.  David- 
son, 4  Barn.  &  Aid.  691 ;  s.  c.  6  E.  C.  L.  R.  567  ;  Heath  v. 
Sansom,  2  Barn.  &  Ad.  291  ;  s.  c.  22  E.  C.  L.  R.  78 ;  Holmes 
v.  Karsper,  5  Binn.  469 ;  Beltzhoover  v.  Blackstock,  3  Watts  20 ; 
2  Starkie's  Evid.  171 ;  Fentum  v.  Pocock,  5  Taunt.  193 ;  4  Peters- 
dorff's  Abr.  320 ;  Riddell  v.  Mandeville,  5  Cranch  322. 

Mr.  Haly,  contra. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  act  of  the  20th  of  March  1835,  re-estab- 
lishes the  District  Court  for  the  City  and  County  of  Philadelphia ; 
and  makes  alteration  in  its  former  practice,  by  providing  for 
monthly  returns  of  process,  repealing  the  compulsory  arbitration 
act  so  far  as  concerns  suits  in  that  court,  and  by  various  other 
enactments,  apparently  intended  to  expedite  the  transaction  of 
its  business.  The  second  section  contains  a  provision  which  has 
been  the  subject  of  argument  in  this  and  several  other  cases  at  the 
present  term.  This  section  enacts,  "  that  in  all  actions  instituted 
in  the  said  court,  on  bills,  notes,  bonds,  or  other  instruments  of 
*9fi41  wr^'ng  f°r  tne  payment  *of  money,  and  for  the  recovery 
-•  of  book  debts — in  all  actions  of  scire  facias  on  judgments, 
and  on  liens  of  mechanics  and  material-men,  under  the  act  of  the 
17th  of  March  1806,  and  its  supplements,  it  shall  be  lawful  for  the 
plaintiffs,  on,  or  at  any  time  after  the  third  Saturday  succeeding  the 
several  return  days  therein  before  designated,  on  motion,  to  enter 
a  judgment  by  default,  notwithstanding  an  appearance  by  attorney, 
unless  the  defendant  shall  previously  have  filed  an  affidavit  of 
defence,  stating  therein  the  nature  and  character  of  the  same : 
Provided,  however,  that  in  such  cases,  no  judgment  shall  be  entered 
by  virtue  of  this  section,  unless  the  said  plaintiff  shall  within  two 
weeks  after  the  return  of  the  original  process,  file  in  the  office  of 
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the  prothonotary  of  the  court,  a  copy  of  the  instrument  of  writing, 
book  entries,  record  or  claims." 

The  general  question  is,  whether  if  the  plaintiff  has  duly  com- 
plied with  the  requisites  of  the  act,  and  the  defendant  files  an 
affidavit  of  defence,  of  the  nature  specified,  which  on  its  face  pre- 
sents an  insufficient  defence,  the  court  are  empowered  to  enter 
judgment  by  default  at  the  instance  of  the  plaintiff.  This  ques- 
tion, from  the  want  of  an  express  provision  on  the  subject,  is  by  no 
means  free  from  difficulty ;  but  upon  the  best  consideration  we  can 
give  to  the  different  constructions  which  suggest  themselves,  we 
concur  in  that  which  has  been  adopted  by  the  District  Court  as  the 
correct  one. 

The  principle  of  requiring  an  affidavit  of  defence  has  long  been 
familiar  to  our  practice.  It  commenced  in  the  year  1795,  by  an 
agreement  among  the  gentlemen  of  the  bar,  and  embraced  all 
actions.  It  was  afterwards  adopted  into  the  rules  of  the  different 
courts,  though  restricted  to  actions  of  debt  or  contract.  In 
1811,  its  constitutionality  was  questioned,  as  well  as  the  authority 
of  the  Court  of  Common  Pleas  to  make  such  a  rule ;  but  it  was 
sanctioned  on  both  grounds  by  the  opinion  of  this  court  in  the 
case  of  Vanatta  v.  Anderson,  3  Binn.  417.  It  is  observable  that 
in  the  act  of  1835,  the  legislature  does  not  content  itself  with 
merely  requiring  an  affidavit  of  defence,  in  the  ancient  mode, 
which  is  all  that  would  be  necessary  to  test  the  conscience  of  the 
defendant :  the  act  goes  further,  and  requires  the  defendant  to  set 
forth  in  his  affidavit  "the  nature  and  character"  of  this  defence. 
Why  is  this  additional  duty  imposed  on  the  defendant  ?  In  order, 
it  would  seem,  that  the  court  should  be  apprised  of  it,  and  have 
an  opportunity  to  ascertain  whether  the  party  has  a  defence  or 
is  merely  swearing  to  one,  which  by  his  own  showing  has  no  exist- 
ence ;  and  that  the  conscience  of  the  court  should  be  satisfied  in 
that  respect,  before  the  plaintiff  should  be  delayed  or  hindered 
in  obtaining  judgment  on  a  money  demand  arising  from  the 
defendant's  own  signature,  or  by  matter  of  record,  or  by  book 
account.  If  this  were  not  the  object,  the  provision  would  seem 
to  be  of  little  use ;  for  the  defendant  need  only  make  an  affidavit 
that  he  has  a  defence,  and  then  state  some  ground  or  other  as 
the  nature  and  character  of  it ;  and  no  matter  how  idle  or  unavail- 
ing *it  might  be,  the  plaintiff  must  be  postponed  from  term  pnogg 
to  term,  and  the  forms  of  pleading  and  trial  gone  through,  ' 
to  no  purpose  but  for  delay.  No  injury  is  done  to  the  defendant 
by  this  construction.  His  own  affidavit,  or  that  of  others  conusant 
of  facts,  disclosing  any  ground  of  defence  in  matter  of  fact,  entitles 
him  to  a  trial  by  jury  in  the  usual  manner.  If  he  presents  a 
defence  in  a  point  of  law,  he  has  the  benefit  of  it  on  a  hearing 
before  the  court,  as  fully  as  he  would  if  the  forms  of  a  demurrer 
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were  strictly  pursued.  Where  on  the  other  hand  the  facts  disclosed 
by  the  defendant  present  no  defence  either  in  matter  of  faot  or 
of  law,  it  is  but  right  that  the  plaintiffs  debt  should  be  secured 
by  a  judgment. 

But  we  are  of  opinion  that  the  defendant's  supplemental  affida- 
vit was  material,  and  ought  to  have  been  received.  In  what 
instances  a  third  person  holding  a  negotiable  note,  which  was 
fraudulent  and  void  between  the  original  parties,  is  obliged  to  show 
that  he  is  a  bona  fide  holder ;  whether  it  is  competent  to  the  maker 
when  sued  by  such  holder,  to  show  the  note  to  have  been  given 
originally  without  consideration,  and  then  to  call  on  the  plaintiff, 
after  notice,  to  prove  the  consideration  he  gave  for  it;  or  whether 
a  defendant  must  go  further  in  the  first  instance,  and  prove  notice 
to  the  plaintiff  of  such  want  of  consideration,  or  gross  laches  in 
receiving  the  note,  are  questions  which  may  be  considered  as 
unsettled  here.  The  more  recent  English  authorities  seem  to  estab- 
lish the  latter  doctrine.1  The  supplemental  affidavit  removed  all 
the  doubts  on  this  head  that  might  have  existed  on  the  original 
affidavit,  and  made  the  case  proper  for  a  trial  by  jury  to  ascertain 
the  truth  of  the  fact  stated.  The  proceeding  to  judgment  under 
this  section  being  more  summary  than  formerly  existed,  great 
injustice  might  be  done  to  defendants,  if  they  were  precluded  from 
filing  supplemental  affidavits,  containing  matters  affecting  the 
merits  of  the  controversy,  omitted  in  the  first  affidavit  from  acci- 
dent or  inadvertence,  or  perhaps  since  ascertained.  In  the  present 
case,  the  defendant,  four  days  after  the  rule  to  show  cause,  and  two 
weeks  before  the  hearing,  made  his  supplemental  affidavit,  and 
placed  it  in  the  office  of  the  prothonotary.  There  was  therefore 
ample  opportunity  to  the  plaintiff  to  be  informed  of  its  contents. 
The  pendency  of  the  motion  and  the  rule  of  court,  did  not,  under 
these  circumstances,  take  away  the  right  of  the  defendant,  con- 
ferred on  him  by  the  act  of  assembly,  to  set  forth  the  nature  and 
character  of  his  defence  by  affidavit,  whether  that  affidavit  was  an 
original  or  a  supplemental  one. 

Judgment  reversed,  and  record  remitted  for  trial. 

Cited  by  Counsel,  4  Whart  149  ;  6  W.  &  S.  231 ;  1  Barr  453  ;  1  Harris 
66  ;  3  Wright  68  ;  1  P.  F.  Smith  188.  ||  31  Id.  181  ;  s.  c.  2  W.  N.  C.  401  ; 
1  Id.  29  || 

Cited  by  the  Court,  5  Whart.  318 ;  6  Id.  473 ;  10  Harris  54 ;  2  Miles  197. 

Followed,  ante  238. 

||  Semite,  a  supplemental  affidavit  may  set  up  a  new  defence:  Callan  r. 
Lukens,  8  Norrisl34.  || 

||  The  Affidavit  of  Defence  Law  is  not  in  conflict  with  the  constitutional 
provision  for  a  trial  by  jury :  Lawrance  r.  Bonn,  5  Norris  225  ;  Randull  e. 
Weld,  Ibid.  357  ;  Lawrance  v.  Smedley,  6  W.  N.  C.  42.  |j 

1  See  3  Whart.  283. 
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The  Commonwealth  against  Kees  and  Others. 

IN  ERROR. 

In  a  scire  facias  on  a  sheriffs  bond,  alleging  that  he  had  not  executed  a 
certain  writ  of  fieri  facias,  the  plaintiff  produced  on  the  trial  the  return  made 
by  the  sheriff  to  a  fieri  facias  previously  placed  in  his  hands  by  A.,  another 
execution  creditor  (to  which  return  he  referred  in  his  return  to  the  plain- 
tiff's writ),  setting  forth  that  he  had  levied  on  certain  goods,  sold  part  of  the 
goods, for  a  certain  sum,  and  that  as  to  the  residue  of  the  goods,  he  had  sold 
them  to  A.  for  a  certain  sum,  but  the  terms  of  sale  were  not  complied  with 
by  her  ;  wherefore  he  had  left  the  goods  in  her  hands  ;  no  other  evidence  was 
offered  of  the  value  of  the  goods :  Held  that  it  was  not  error  to  charge  the 
jury,  that  they  might  consider  the  said  return  to  A.'s  execution  as  some 
evidence  of  the  value  of  the  remainder  of  the  goods  returned  as  not  sold 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

In  the  court  below  a  scire  facias  had  been  issued  in  the  name  of 
the  Commonwealth  to  the  use  of  Richard  F.  Allen  &  Co.,  upon  the 
recognisance  of  George  Rees,  Esq.,  late  sheriff  of  the  City  and 
County  of  Philadelphia. 

The  suit  was  brought  to  recover  damages,  on  the  ground  that 
the  defendant,  Rees,  had  not  executed  a  certain  writ  of  fieri  facias, 
which  had  been  placed  in  his  hands  by  the  said  Richard  F.  Allen. 
On  the  trial  before  Judge  Stroud,  on  the  21st  of  April  1836,  the 
following  evidence  was  gone  into  : 

It  was  admitted  that  George  Rees  was  duly  commissioned  sheriff 
of  the  city  and  county,  at  the  time  the  fieri  facias  of  the  plaintiffs 
was  placed  in  his  hands. 

The  plaintiffs  next  gave  in  evidence  a  certified  copy  of  the  recog- 
nisance, entered  into  by  George  Rees  and  his  sureties  to  the  Com- 
monwealth, when  he  entered  upon  the  duties  of  sheriff  as  aforesaid. 

The  plaintiffs  next  gave  in  evidence  the  appearance  docket  of 
the  District  Court  of  the  term  of  December  1831,  No.  588,  as  fol- 
lows : 

Ann  McClarnon     ^j  District  Court 

v.  Dec'r  1831,  D.  S.  B. 

James  McClarnon  &    [  No.  198. 

Charles  C.  Many,  j 

And  now,  Feb.  15,  1832,  the  defendants,  by  /.  Norris,  Esq., 
their  attorney,  confess  judgment  to  the  plaintiff  for  §6000. 
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*267]  *Ann  McClarnon    )  District  Court, 

v.  V  June  Term.  1832. 

James  McClarnon.    )  No.  755. 

Amicable  action  entered  by  agreement,  filed  19  June  1832,  and 
that  judgment  be  entered  in  favor  of  the  plaintiff  for  $1170.80. 


Hannah  Vickery     *\  District  Court, 

T         \t  m  i,  r  June  1832. 

James  McClarnon  &  XT     „,.,, 

rfii.     i      n  \r  -No.  75b. 

Charles  C.  Many.  J 

Amicable  action  case,  entered  by  agreement,  filed  June  20  1832, 
and  that  judgment  be  entered  for  the  plaintiff  for  $700. 


William  Lehman      "|  District  Court, 

v.  V  June  1832. 

James  McClarnon.    j  No.  577. 

Amicable  action  entered  by  agreement,  filed  20  June  1832,  and 
judgment  in  favor  of  the  plaintiff  for  $400. 


Rachael  Smith     ^ 

v  District  Court, 

James  McClarnon  &  f  June  Term   1832. 

Charles  C.  Many.J  No-  758- 

Amicable  action  case,  entered  by  agreement,  filed  20  June  1832, 
and  that  judgment  be  entered  in  favor  of  the  plaintiff  for  $344.88.. 

Richard  F.  Allen  &  Co.  "I 

v  District  Court, 

James  McClarnon  &     f  DecV.  Term  1831. 

Charles  C.  Many.       J  No' 588' 

Amicable  action  case,  entered  by  agreement,  filed  March  3, 1832, 
and  judgment  to  be  entered  in  favor  of  the  plaintiffs  for  $1139.40. 
payable  by  instalments.  Execution  to  issue  upon  non-payment  of 
any  instalment. 

The  plaintiffs  next  gave  in  evidence  the  execution  docket  of  the 
District  Court,  as  follows,  viz : 

Ann  McClarnon       J  T?-   r         a          T 

(  Fi.  fa.  to  Septr.  Term,  1832. 


James  McClarnon.    \  No'  57' 

Real  debt,  $1170.81 

Interest  from  18  June, 
Costs, 
Return —         Placed  in  the  hands  of  the  sheriff, 

See  "58."     10  minutes  before  12  A  M.  19  June  1832. 
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Same  )      Fi.  Fa.  to  Septr.  Term,  1832. 

v.  V 

Same  &  Chas.  C.  Many.  )  No.  58. 

Real  debt,  $3000 

*Intercst  from  15  February,  r*o«o 

.  Costs, 

Sheriff's  Return : 

June  19  1832,  10  minutes  of  12  A.  M.,  levied  on  stock  of  dry 
goods  of  defendant,  and  sold  part  of  the  same  to  sundry  persons 
for  $106,  which  money  I  have  made,  and  the  residue  of  the  said 
goods  sold  to  Ann  McClarnon,  the  plaintiff,  for  $2961.53,  and  the 
terms  of  the  sale  not  complied  with  by  her,  wherefore  the  same 
remains  unsold,  and  the  same  left  in  the  hands  of  the  plaintiff  at 
her  risk. 

So  answers  George  Rees,  Sheriff. 

Hannah  Vickery     "|      Fi.  Fa.  to  Septr.  Term,  1832. 

McClarnon  &  Many.  /  No.  67. 

Real  debt,  $700 

Interest  from  15  April, 

Costs, 

Placed  in  sheriff's  hands  15  minutes  past  10  A.  M.,  20  June  1832. 
Return— (See  "  No.  58.") 

Lehman  )      Fi.  Fa.  to  Septr.  Term,  1832. 


*| 

y 

.  J 


James  McClarnon.  J  No.  66. 

Real  debt,  $400 

Interest  from  29  April, 

Placed  in  sheriff's  hands  same  time  as  the  foregoing. 
Return— (See  No.  58.") 

Rachel  Smyth         ]      Fi.  Fa.  to  Septr.  Term,  1832. 

v.  V 

McClarnon  &  Many.  )  No.  67. 

Real  debt,  $344.88 

Interest  from  16  May, 
Costs, 

Placed  in  sheriff's  hands  same  time  as  the  foregoing. 
Return— (See  "  No.  58.") 

Allen  &  Co.          )      Fi.  Fa.  to  Septr.  Term,  1832. 

v.  > 

McClarnon  &  Manv.  )  No.  87. 
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Real  debt.  31139.40 

Interest  from  22  February, 
Costs, 
Placed  in  sheriffs  hands  5  minutes  past  5  P.  M.,  23  June  1832. 

Return — 

Levied  on  stock  of  goods — subject  to  prior  levy.     So  answers 
(See  "  No.  58.")  GEORGE  REES,  Sheriff. 

*2691        *The  plaintiff  next  read  in  evidence  the  following  notice: 

Sir :  Philadelphia,  14  July  1832. 

You  will  please  to  take  notice  that  I  shall  apply  to  the  court  for 
a  rule  upon  the  sheriff  to  bring  the  money  made  upon  the  execution 
in  the  above  cases,  into  court 

GEORGE  REES,  Esq.  S.  BRASHEARS, 

Sheriff.  for  Allen  and  others. 

Also  the 

Minute  Book,  D.  C.,  page  392 : 

McClarnon  v.  McClarnon         Fi.  Fa.  Sept.  1832.  No.  57 

Same  v.  Same  58 

Vickery       v.  Same  et  al.  61 

Lehman       v.  McClarnon  66 

Smith          v.  Same  67 

Allen          v.  Same  87 

On  motion  of  S.  Brashears,  the  court  grant  a  rule  upon  George 
Rees,  Esq.,  late  sheriff,  to  bring  the  money  into  court  in  the  above 
cases.  Returnable  27th  October. 

April  27th  1833.  Affidavit  of  S.  Brashears  as  to  service  of 
notice  of  rule  on  the  sheriff  in  the  above  cases  filed,  and  rule 
absolute.  (Minute  Book  1833,  page  18.) 


Also  the 
Minute  Book  1833,  page  18 : 

Allen  et  al.        )  District  Court, 

v.  }  March  1832. 

McClarnon  et.  al.  i  No.  282. 


On  motion  of  S.  Brashears,  the  court  grant  a  rule  upon  George 
Rees,  Esq.,  late  sheriff,  to  show  cause  why  an  attachment  should 
not  be  awarded  against  him  for  the  amount  of  the  debt  and  costs 
in  the  above  cases.  Returnable  4th  May. 

Also  the  following  notice  : 

Sir : — You  will  please  take  notice  that  the  rule  heretofore  served 
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upon  you  in  the  foregoing  cases  to  bring  the  money  into  court,  will 
be  called  up  on  Saturday  next,  16th  March  1833,  at  10  A.  M. 

S.  BRASHERS, 
GEORGE  REES,  Esq.  for  Allen  &  Co. 

Sheriff. 
March  9,  1833. 

Also  the  following  notice  : — 

Allen  v.  McClarnon. 

On  motion  of  S.  Brashears,  the  court  grant  a  rule  upon  George 
Rees,  Esq.,  late  sheriff,  to  show  cause  why  an  attachment  should 
*not  be  awarded  against  him  for  the  amount  of  the  debt, 
interest  and  costs  in  the  above  case.  Returnable  4th  May 
1833,  at  10  A.  M. 

27th  April  1833. 

Also,  the  following : — 

Commonwealth  ^      District  Court, 

v.  \ 

George  Rees.    J  J.  1833. 

The  defendant,  George  Rees,  Esq..  is  desired  to  produce  on  the 
trial  of  the  above  case,  the  book  containing  the  sales  of  the  goods 
levied  upon  in  the  above  cases. 
January  22,  1834. 

The  evidence  being  closed  on  the  part  of  the  plaintiffs,  and  no 
evidence  being  offered  on  the  part  of  the  defendants,  the  learned 
judge  charged  the  jury, — 

"  That  they  might  consider  the  return  of  the  sheriff  to  the  exe- 
cution upon  the  judgment  in  favor  of  Ann  McClarnon  against 
McClarnon  &  Many,  that  Ann  McClarnon  had  purchased  all  the 
goods  levied  upon  (except  the  part  stated  in  the  return  to  have 
been  bought  and  paid  for  by  other  persons),  as  evidence  of  the  value 
of  the  remainder  of  the  goods  returned  as  not  sold  ;  that  this  was 
not  conclusive  evidence,  nor  would  he  instruct  them  to  regard  it 
of  as  high  a  character  as  prima  facie  evidence ;  but  it  was  the 
return  of  a  sworn  officer,  and  they  might  receive  it  for  as  much  as 
they  thought  it  worth  ;  that  in  England  the  sheriff  generally  caused 
the  goods  levied  upon  to  be  appraised,  and  returned  this  appraise- 
ment as  their  value;  that  here  he  had  stated  that  they  had  been 
sold  for  a  certain  sum.  If  they  considered  this  to  be  a  fair  crite- 
rion of  their  value,  then  the  plaintiffs  had  received  no  damage  ;  as 
executions  prior  to  them  were  in  the  sheriffs  hands,  arid  were 
entitled  to  be  paid  in  preference,  and  were  of  an  amount  much 
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larger  than  the  amount  of  the  sale  of  the  goods,  according  to  the 
return." 

The  jury  found  for  the  defendants ;  and  the  plaintiffs  removed 
the  record  to  this  court,  and  assigned  the  following  errors : — 

1.  The  court  erred  in  charging  the  jury  that  they  might  con- 
sider the  return  of  the  sheriff  to  the  execution  upon  the  judgment 
in  favor  of  Ann  McClarnon  against  McClarnon  &  Many,  namely : 
"  That  Ann  McClarnon  had  purchased  all  the  goods  levied  on 
except  the  part  stated  in  the  return  to  have  been  bought  and  paid 
for  by  other  persons,"  as  evidence  of  the  value  of  the  remainder  of 
the  goods  returned  as  not  sold. 

2.  The  court  erred  in  charging  the  jury  that  the  said  return  was 
the  return  of  a  sworn  officer,  and  that  they  might  receive  it  for  as 
*2711     *much  M  they  thought  it  worth;  whereas  in  truth  the 

return  was  not  under  oath  ;  and  if  it  had  been  under  oath, 
it  would  not  have  been  competent  testimony  for  the  sheriff  in  an 
action  against  him. 

3.  Because  the  court  erred  in  charging  the  jury  that  if  they  con- 
sidered the  return  a  fair  criterion  of  the  value  of  the  goods,  then 
the  plaintiffs  had  received  no  damage ;  as  executions  prior  to  theirs 
were  in  the  sheriff's  hands,  and  were  entitled  to  be  paid  in  prefer- 
ence, and  were  of  an  amount  much  larger  than  the  amount  of  the 
sale  of  the  goods,  according   to   the  return  ;    whereas  the  court 
should  have  charged  the  jury  that  the  said  return  of  the  sheriff  was 
either  a  legal  criterion  or  not,  instead  of  leaving  it  to  them  to  form 
indefinite  views  in  respect  to  testimony,  upon  which  the  law  was  to 
determine. 

4.  The  court  erred  in  submitting  documentary  evidence  to  the 
interpretation  or  construction  of  a  jury,  instead  of  giving  to  it  a 
judicial  interpretation  or  construction,  whereby  the  court  materi- 
ally impaired  the  rights  of  the  plaintiffs. 

Mr.  Braahears,  for  the  plaintiffs  in  error,  contended  that  the 
sheriff's  return  was  prima  facie  evidence  of  a  levy  to  the  amount 
of  the  debt,  and  threw  upon  the  defendant  the  burthen  of  proving 
the  actual  value  of  the  goods.  Beale  v.  The  Commonwealth,  11  S. 

6  R.  299  ;  3  Starkie  1350 ;  Watson  on  Sheriffs  52,  &c. 

Mr.  Holcolm  and  Mr.  Randall,  contra,  cited  Heiskell  y.  Given, 

7  S.  &  R.  369  ;  Cornell  v.  Cook,  7  Cowen  313;  Dutton  v.  Tracy, 
4  Conn.  80,  424  ;  2  Starkie  752  ;  Levy  v.  Wallis,  4  Dall.  165  ; 
Bayley  v.  Bates,  8  Johns.  Rep.  186  ;  Potter  v.  Lansing,  1  Id.  215 ; 
Brownfield  v.  The  Commonwealth,  13  S.  &  R.  267  ;  Watson  v. 
Watson,  6  Conn.  334 ;  Perkins  v.  Perkins,  7  Id.  558 ;  Armstrong 
v.  Garrow,  6  Cowen  465  ;  Gifford  v.  Woodgate,  1 1  East  297 ;  The 
Commonwealth  v.  Haas,  16  S.  &  R.  252 ;  Milday  v.  Smith,  3 
Saund.  343-4,  note. 
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The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — This  case  appears  to  be  as  follows:  It  was  a 
scire  facias  on  the  sheriffs  recognisance,  alleging  that  the  sheriff, 
Rees,  had  not  executed  a  fieri  facias,  placed  in  his  hands  by  the 
plaintiff.  In  support  of  his  claim,  the  plaintiff  produced  on  the 
trial  the  return  made  by  the  sheriff  to  a  fieri  facias  previously 
placed  in  his  hands  by  another  judgment-creditor,  to  which  return 
the  sheriff  referred  in  his  return  to  the  plaintiffs  writ.  That 
return  was,  that  he  had  levied  on  a  store  of  dry  goods,  and  sold 
part  of  the  goods  for  $106,  and  had  made  the  money — and  that 
as  to  the  residue  of  the  goods,  he  had  sold  them  to  Ann  McClar- 
non  (who  was  the  plaintiff  in  the  *prior  writ),  for  r*o7O 
$2961.53  ;  but  the  terms  of  sale  were  not  complied  with  I 
by  her,  wherefore  they  remained  unsold ;  and  he  had  left  tb/e 
goods  in  her  hands,  and  at  her  risk.  Of  the  actual  value  of  the 
goods  levied  upon,  no  evidence  was  given  by  the  plaintiff;  and  it 
does  not  appear  that  the  defendants  gave  any  evidence  at  al! 
in  the  cause.  On  this  state  of  things  the  plaintiff  contends 
that  the  sheriff  had  not  executed  his  writ,  and  was  liable  for  the 
value  of  the  goods  seized.  That  it  was  incumbent  on  the  sheriff 
to  show  that  value,  and,  until  he  did  so,  the  jury  ought  to  pre- 
sume it  was  sufficient  to  pay  off,  not  only  the  debts  due  to  the 
plaintiffs  in  the  executions  previously  delivered  to  the  sheriff,  but 
also  the  amount  of  the  plaintiffs  execution,  or  at  "least  a  portion 
of  it.  The  court  charged,  in  substance,  that  the  jury  might 
consider  the  return  of  the  sheriff  of  the  price  bid  by  Ann 
McClarnon,  as  evidence  of  the  value  of  the  residue  of  the  goods ; 
and  in  that  event,  the  plaintiff  had  sustained  no  damage,  because  it 
was  not  sufficient  to  satisfy  executions  previously  placed  in  the 
sheriffs  hands. 

The  question  now  before  us  turns  on  the  correctness  of  the 
charge  of  the  court,  and  not  on  the  nature  or  effect  of  the  sheriffs 
return,  which  I  am  inclined  to  think,  though  not  very  clear  in  its 
terms,  is,  in  substance,  a  return  of  unsold  for  want  of  buyers ; 
and  that  the  plaintiff,  if  he  had  thought  fit,  might  have  compelled 
a  sale  of  the  residue  of  the  goods,  by  a  venditioni  exponas. 
Taking  it  for  granted,  however,  that  the  sheriff  was  liable  lor  not 
executing  the  plaintiffs  writ,  to  the  value  of  the  goods  seized,  I 
do  not  perceive»how  the  court  below  could  have  instructed  the  jury 
tnat  there  was  no  evidence  of  that  value.  The  amount,  at  which 
the  goods  were  struck  off  at  a  public  sale  by  the  sheriff,  to  the 
highest  bidder  (and  such  we  must  take  to  be  the  case,  in  the  absence 
of  any  evidence  to  the  contrary),  is  certainly  some  evidence  of  the 
value  of  the  goods  thus  bid  for.  And  when  it  is  alleged  that  the 
sheriffs  return  is  no  evidence  of  these  facts  in  his  own  favor, 
the  answer  is,  that  the  plaintiff  himself  gave  the  whole  of  his  return 

2  WHARTON— 18  273 


272  SUPREME  COURT  \Vec.  Term, 

[Commonwealth  r.  Rees.] 

in  evidence,  as  well  that  which  operated  against  him,  as  that  which 
was  in  his  favor.  In  such  case,  all  goes  to  the  jury,  though,  to 
be  sure,  with  very  different  weight.  As  against  the  sheriff,  his 
return  is  generally  conclusive ;  but  where  it  is  to  operate  in  his  own 
favor,  it  may  be  contradicted,  though  produced  by  the  other  party. 
And  perhaps  slight  proof,  tending  to  show  the  value  of  the  goods 
to  have  been  greater  than  the  amount  of  the  bid,  or  to  establish 
any  collusion  or  negligence  on  the  part  of  the  sheriff,  would  have 
rebutted  the  contents  of  the  return,  and  thrown  on  him  the  onus 
of  accounting  fully  as  to  the  value  of  the  goods.  But  nothing  of 
tins  kind  was  attempted  by  the  plaintiff.  The  value  was  suffered 
to  rest  on  the  return  alone ;  and  that  return  being  produced  by  the 
plaintiff,  and  containing  some  facts  from  which  the  value  might  be 
collected,  it  was  evidence ;  not  of  the  highest  or  most  satisfactory 
*.?7q-i  kind,  but  it  was  all  that  the  *case  afforded,  and  the  only 
'  guide  for  the  jury  to  follow.  Under  these  circumstances, 
\ve  are  of  opinion  there  was  no  error  in  the  charge  of  the  court. 

Judgment  affirmed. 


[PHILADELPHIA,  FEBRUARY  13,  1837.] 

The  Philadelphia,  Germ  an  town  and  Norristown 
Railroad  Company  against  Smick. 

IN     ERROR. 

Under  the  act  of  17th  February  1831,  incorporating  the  Philadelphia,  Ger- 
raantown  and  Norristown  Railroad  Company,  where  an  appeal  has  been 
entered  by  the  owner  of  land  upon  which  the  road  has  been  constructed, 
from  the  report  of  the  jury  appointed  to  estimate  the  damages,  the  court 
may  order  an  issue  to  be  made  up  between  the  parties,  in  an  action  of  tres- 
pass qucert  clausum  freyit. 

WRIT  of  error  to  the  Court  of  Common  Pleas  for  the  City  and 
County  of  Philadelphia. 

By  an  act  of  the  legislature  of  Pennsylvania,  passed  on  the 
17th  day.  of  February  1831,  a  company  was  incorporated  for  the 
purpose  of  making  a  railroad  from  the  city  of  Philadelphia  to 
the  borough  of  Norristown.  The  15th  section  provided  that 
whenever  it  should  be  necessary  for  the  officers  of  the  company 
to  enter  upon  and  occupy  any  land  for  the  purposes  of  the  road, 
if  the  owner  of  the  land  should  refuse  to  permit  the  entry,  and 
the  parties  should  not  be  able  to  agree  on  the  compensation  to  be 
made,  it  should  be  lawful  for  the  Court  of  Common  Pleas  of  the 
e-Hinty,  to  appoint  six  persons  to  view  and  examine  the  land,  and 
estimate  the  injury  or  damage  sustained;  and  to  make  report 
thereon  to  the  court ;  and  if  the  report  should  be  confirmed  by  the 
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court,  judgment  was  to  be  entered  thereon :  Provided,  that  either 
party  might  appeal  from  such  report  in  the  same  manner  as  appeals 
are  allowed  under  the  arbitration  act  of  1810. 

*In  pursuance  of  the  directions  of  this  act,  the  company  r*iy"i\. 
applied  to  the  Court  of  Common  Pleas  for  the  City  and  '• 
County  of  Philadelphia,  on  the  20th  of  November  1834,  for  the 
appointment  of  a  jury  of  six  men  to  view  the  land  of  George  W. 
Smick,  and  estimate  the  injury  or  damage  sustained  by  him,  in 
consequence  of  the  construction  of  the  road. 

On  the  22d  January  1835.  the  report  of  the  jury  was  filed, 
awarding  that  Smick  had  sustained  "no  damages." 

On  the  3th  of  February  1835,  Smick  appealed. 

On  the  2d  of  May  1835,  the  court  ordered  the  plaintiff  (Smick) 
to  file  a  declaration  in  trespass  vi  et  armis,  and  the  defendants  to 
plead  to  issue. 

On  the  21st  of  September  1836,  a  declaration  in  trespass  vi  et 
armis  quare  clausum  fregit  was  filed,  laying  the  trespass  to  have 
been  committed  "  on  the  first  day  of  January  1830,  and  on  divers 
days  and  times,  between  that  day  and  the  day  of  the  impleading 
in  this  case."  The  defendants  pleaded  non  cul.,  justification,  with 
leave,  &c. ;  and 

On  the  26th  of  October  1836,  a  verdict  was  rendered  for  the 
plaintiff,  for  $500. 

On  the  28th  of  October  1836,  motions  were  made  for  a  new  trial, 
and  in  arrest  of  judgment;  which  motions  were  dismissed  on  the 
8th  of  November  1836  ;  and  on  the  first  of  December  1836,  judg- 
ment was  entered  on  verdict. 

The  defendants  took  a  writ  of  error,  and  filed  the  following  spe- 
cifications : 

1.  The  court  below  erred,  in  making  the  order  of  May  2d  1835, 
that  the  plaintiff  (Smick)  should  declare  in  trespass  vi  et  armis, 
and  the  defendant  (the  company)  plead  to  that  issue :  and  also  in 
giving  said  Smick  the   position  of  plaintiff,  and  the  company  that 
of  defendants. 

2.  The  pleadings  show  a  cause  of  action  inconsistent  with  the 
previous  proceedings  under  the  act  of  17th  February  1831,  the  real 
matter  in  dispute  not  being  an  illegal  entry  on  the  lands  of  the 
defendant  in  error — wherefore  the  court  below  erred  in  entering 
judgment  on  the  verdict. 

3.  The  court  below  erred,  in  entering  judgment  on  the  verdict 
because  the  declaration  alleged  an  entry  and  occupation  of,  and 
trespass  on   the  lands  of  defendant  in  error,  by  the  plaintiffs  in 
error,  as  a  corporation,  previous  to  the  existence  of  the  corpora- 
tion ;  and  because  the   additional  allegation  in  the  declaration  of 
"  divers  days  and  times  between  that  day  and  the  day  of  implead- 
ing in  this  case,"  is  uncertain,  evasive  and  bad. 

275 


275  SUPREME  COURT  \_Dec.  Term, 

[Railroad  Co.  r.  Smick.] 
*Mr.  Mile%,  for  the  plaintiff  in  error,  contended  that  the 


court  below  was  wrong,  in  directing  the  plaintiff  to  file  a 
declaration  in  trespass  vi  et  armis.  He  cited  Wells  v.  Fox,  1  Dall. 
308  ;  Boas  v.  Nagle,  3  S.  &  R.  353. 

Mr.  Jack,  contra,  was  stopped  by  the  court. 

PER  CURIAM.  —  It  was  unnecessary  to  direct  an  issue  at  all  ; 
and  the  order  to  declare  in  trespass  was,  at  the  worst,  no  more  than 
surplusage.  The  jury  might  have  assessed  the  damages  on  the 
foot  of  the  appeal.  But  even  were  an  issue  necessary,  its  form 
would  necessarily  be  a  matter  within  the  discretion  of  the  court 
directing  it  ;  and  it  would  be  hard  to  devise  a  more  convenient  form 
than  the  one  adopted.  The  form,  however,  would  not  be  suffered 
to  stand  in  the  way  of  the  merits.  In  the  actions  brought  against 
the  state,  by  Pennsylvania  claimants,  whose  titles  had  been  divested 
in  favor  of  the  Connecticut  claimants,  compensation  was  usually 
assessed  on  a  declaration  for  money  had  and  received.  We  are  to 
suppose  that  the  damages  here  are  commensurate  with  the  injury  ; 
and  we  will  not  look  narrowly  into  subordinate  matters. 

Judgment  affirmed. 


[PHILADELPHIA,  FEBRUARY  13, 1837.] 

The  Philadelphia,  Germ  an  town  and  Norristown 
Railroad  against  Johnson. 


IN    ERROR. 


Under  the  act  of  the  8th  of  February  1834,  supplementary  to  the  act  to 
incorporate  the  Philadelphia,  Germantown  and  Norristown  Railroad  Com- 
pany, one  who  obtains  an  award  for  damages,  is  not  entitled  to  the  costs  of 
his  witnesses  examined  before  the  jury  appointed  to  assess  the  damages. 

WRIT  of  error  to  the  Court  of  Common  Pleas  for  the  City  and 
County  of  Philadelphia. 

*97fiT  *^  an  act  °^  ^e  ^egl8^ature  °f  Pennsylvania  passed  on 
J  the  8th  day  of  February  1834,  entitled  "  An  act  supple- 
mentary to  an  act  entitled  *  An  act  to  incorporate  the  Philadel- 
phia, Germantown  and  Norristown  Railroad  Company,"  '  the  com- 
pany were  authorized  to  alter,  in  certain  respects,  the  course  of  the 
road  as  directed  by  the  act  of  1831.  The  fourth  section  of  the  sup- 
plementary act  provided,  that  in  cases  where  land  had  been  ceded 
to  the  company  on  the  former  line,  and  the  amount  of  damages 
arising  from  the  diversion  of  the  route  of  the  road,  should  not  be 
settled  by  the  agreement  of  the  parties,  it  should  be  lawful  for  the 
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Court  of  Common  Pleas  of  the  county,  on  the  application  of  the 
person  aggrieved,  to  appoint  five  persons  to  estimate  the  additional 
damages  sustained  thereby ;  and  it  was  further  declared,  that  the 
award  of  the  said  five  men  should  "  be  entered  in  the  prothonotary's 
office  in  the  said  county,  and  have  the  immediate  effect  of  a  judg- 
ment against  the  said  company ;  and  the  cost  and  expenses  of  the 
said  jury  shall  be  paid  by  the  said  company,  and  the  award  of  the 
jury  shall  be  final. 

On  the  10th  of  January  1835,  on  the  application  of  Johnson, 
under  this  act,  the  Court  of  Common  Pleas  for  the  city  and  county 
of  Philadelphia  appointed  five  men  to  estimate  the  damages  sus- 
tained by  him,  &c. 

On  the  llth  of  June  1835,  a  report  was  filed  by  them,  awarding 
to  Johnson  $150. 

On  the  17th  of  September  1836,  the  Court  of  Common  Pleas 
ordered  the  company  to  pay  the  costs  of  the  petitioner's  witnesses 
on  the  hearings  before  the  five  men  ;  and  entered  judgment  accord- 
ing1^ 

A  writ  of  error  was  taken  by  the  company  ;  and  now  Mr.  Miles, 
for  the  plaintiff  in  error,  contended  that  the  order  on  the  17th  of 
September  1836  was  erroneous.  He  argued  that  costs  being 
entirely  of  statutory  origin,  could  not  be  given  by  the  court,  unless 
they  were  so  authorized.  2  Inst.  288  ;  Hullock's  Law  of  Costs. 
Here  it  was  intended  by  the  legislature,  that  the  costs  should  be 
included  in  the  damages.  The  word  cost  in  the  singular,  means 
the  expense  of  the  jurymen.  The  fee-bill  which  gives  a  certain 
compensation  to  witnesses,  is  confined  to  suits  in  court  and  before 
magistrates.  There  is  no  power  given  to  administer  an  oath  to 
witnesses ;  nor  is  any  method  pointed  out  by  the  act  for  collecting 
the  costs  from  the  company. 

Mr.  Jack,  for  the  defendant  in  error. — The  act  says,  that  the 
award  shall  have  the  effect  of  a  judgment ;  and  this  implies  that 
costs  are  to  be  recovered.  Witnesses  are  necessary  to  inform  these 
appraisers  as  well  as  ordinary  juries.  There  are  many  cases  in 
*which  the  costs  of  witnesses  are  allowed,  though  not  pro-  r^^n 
vided  for  by  statutes  or  acts  of  assembly. 

PER  CURIAM. — By  the  terms  of  the  act  of  incorporation  the 
defendant  is  to  pay  the  expense  of  the  jury  without  regard  to  the 
event.  Nothing  is  said  of  the  costs  of  witnesses,  because  it  was  not 
intended  that  there  should  be  witnesses.  The  jury  are  to  judge  for 
themselves  on  view  of  the  premises,  and  not  by  the  opinions  of  wit- 
nesses, who  could  testify  to  no  more  than  is  apparent  to  the  senses 
of  the  viewers.  Beside  it  would  give  an  unreasonable  advantage  to 
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the  petitioner,  were  lie  at  liberty  to  swell  the  costs  at  pleasure  by  a 
cloud  of  immaterial  witnesses,  ami  without  a  corresponding  risk  to 
himself.  The  order  was  therefore  erroneous. 

Judgment  reversed  for  the  costs  of  the  petitioner's 
witnesses,  and  affirmed  for  the  residue. 

Cited  by  the  Court,  6  Whart.  41. 
Followed,  9  Watts  272. 


[PHILADELPHIA,  FEBRUARY  13,  1837.] 

McMullen  against  Gilbert. 


The  book  of  original  entries  of  the  plaintiff  is  admissible  in  a  scire  facias 
on  a  claim  under  the  Mechanics'  Lien  Law,  to  prove  that  the  materials  for 
which  the  suit  was  brought  were  furnished  at  and  for  the  particular  build- 
ing which  is  the  subject  of  the  lien. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  a  scire  facias  upon  a  mechanic's 
claim,  brought  by  William  Gilbert  against  John  T.  McMullen. 

The  claim  was  filed  according  to  the  act  of  assembly,  against 
John  T.  McMullen,  owner,  and  James  Rue,  builder,  for  bricks, 
amounting  to  $134.90,  furnished  to  a  certain  brick  building,  "  sit- 
uate on  the  east  side  of  Delaware  Sixth  street,  in  the  city  of  Phila- 
delphia, at  the  distance  of  feet  northward  from  the  north  side  of 
Race  street." 

*^n   ^e  tr'a*  °^  l^e  cause  Before   Judge   Stroud,   the 
plaintiff  first  offered  his  book  of  original  entries,  after  prov- 
ing the  entries,  which  were  in  these  words,  viz. 

"  (Date.) 
J.  T.  McMullin,  Dr.     House  Sixth  st.  between  Race  and  Vine  st. 

To  2000  brick,  at  $6.50  per  M.  -  $13  00 

(Date.)     J.  T.  McMullin,  Dr. 

To  3000  common  brick,  -  -     19  50." 

All  the  remaining  entries  (making  up  the  amount  of  the  plain- 
tiff's bill),  were  of  the  same  character  as  the  last.  The  entries  were 
of  a  date  between  June  and  December  1830. 

The  defendant's  counsel  objected  to  the  admission  of  the  book, 
but  the  judge  overruled  the  objection  and  admitted  the  entries ; 
upon  which  the  defendant's  counsel  excepted. 

A  witness  was  then  produced,  who  proved   the  delivery  of  the 
bricks  at  the  building,  and  their  usual  price  at  the  time. 
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A  verdict  passed  for  the  plaintiff,  and  the  defendant  took  a  writ 
of  error. 

The  cause  was  submitted  without  argument. 

Mr.  Ingraham,  for  the  plaintiff  in  error. 
Mr.  Miles,  for  the  defendant  in  error. 

PER  CURIAM. — The  original  entries  were  certainly  competent 
evidence  of  sale  and  delivery,  and  what  more  did  they  purport  to 
prove  ?  barely  that  the  materials  were  furnished  on  the  credit  of 
a  particular  house.  But  in  Hills  v.  Elliott,  16  S.  &  R.  56,  it  was 
ruled  that  unless  credit  be  given  to  the  building,  there  can  be  no 
lien  on  it,  though  the  materials  be  used  in  the  construction  of  it. 
What  better  evidence  can  there  be  of  the  subject  of  the  credit, 
than  the  subject  to  which  it  is  charged  ?  It  is  impossible  to  imagine 
an  objection  to  the  evidence. 

Judgment  affirmed. 

Followed,  3  Harris  268. 

See  also  9  Watts  304 ;  1  W.  &  S.  464. 

||  The  book  of  original  entries  need  not  show  a  credit  to  the  building  if 
there  be  other  competent  evidence  thereof :  Wolf  v.  Batchelder,  6  Smith  87  ; 
Singerly  v.  Doerr,  12  Id.  9.  || 
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Stevenson  against  Grant  and  Another. 

CASE  STATED. 

Construction  of  a  codicil  obscurely  expressed. 

AN  action  was  brought  in  this  court,  by  James  Stevenson, 
trustee  of  Wm.  Crooke  Stevenson,  Elizabeth  Stevenson,  Susan 
Stevenson,  and  Anne  Stevenson,  against  Samuel  Grant  and  Henry 
Seaton,  surviving  executors  of  the  last  will  of  William  Stevenson, 
deceased.  An  action  was  brought  by  James  Stevenson,  trustee  of 
Wm.  Crooke  Stevenson,  against  the  same  defendants. 

In  these  actions,  a  case  was  stated  for  the  opinion  of  the  court, 
as  follows : 

"  William  Stevenson,  of  the  city  of  Philadelphia,  died  in  Decem- 
ber 1832,  having  previously  made  his  last  will,  bearing  date 
December  1,  1829,  to  which  are  annexed  sundry  codicils,  bearing 
date  respectively— [1]  1829,  December  1 ;  [2]  1829,  December 
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26;  [3]  1830,  August  28:  [4)  1830,  November  11;  [5]  1832, 
January  25;  [6]  1832,  March  24;  [7]  1832,  August  24;  [8] 
1832.  September  22;  [9]  1832,  October  8;  [10]  1832,  October 
12  :  [11]  1832,  December  3  ;  [12]  1832,  December  5. 

The  said  will  and  codicils  were  duly  proved  December  20,  21, 
and  2G,  1832;  and  on  the  2d  and  3d  of  January  1833,  letters 
testamentary,  issued  from  the  register  of  Philadelphia  county,  to 
Rowland  Stevenson — the  widow  and  executrix — and  to  the  defend- 
ants, the  present  surviving  executors. 

By  the  said  will,  the  testator  bequeaths  as  follows: 

"  Item. — I  give  and  bequeath  unto  the  children  of  my  nephew, 
John  Hunt  Stevenson,  deceased,  a  legacy  or  sum  of  fifteen  thou- 
sand five  hundred  dollars,  to  be  paid  to  their  grandfathers,  John 
Wister  and  James  Stevenson,  in  trust,  to  be  placed  out  and  con- 
tinued at  interest,  for  the  benefit  of  the  said  children;  and,  upon 
their  arrival  at  the  age  of  twenty-one  years,  to  pay  to  them 
respectively,  their  respective  equal  parts  thereof,  and  to  apply 
*2H01  l^e  interest  thereof,  in  *the  mean  time  accruing,  for  the 
J  equal  support,  maintenance  and  education  of  the  children 
of  my  said  deceased  nephew,  John  Hunt  Stevenson ;  and  in  case 
any  or  either  of  the  children  of  my  said  deceased  nephew  shall  die 
in  their  minority,  without  leaving  any  issue,  then  I  give  the  part 
and  share  of  him  or  them,  so  dying,  to  the  survivors  or  survivor  of 
the  said  children." 

"  Item. — I  give  and  bequeath  to  Grace  Osborn  Stevenson,  and 
William  Crooke  Stevenson,  two  of  the  children  of  my  said  nephew, 
John  Hunt  Stevenson,  deceased,  to  each  of  them,  a  legacy  or  sura 
of  eight  hundred  dollars  apiece,  to  be  placed  to  their  grandfathers, 
aforesaid,  in  trust,  to  be  placed  out  and  continued  at  interest  until 
they  respectively  shall  arrive  at  full  age;  and  in  case  both  or  either 
of  them,  the  said  Grace  Osborn  Stevenson  and  William  Crooke 
Stevenson,  shall  die  before  attaining  the  age  of  twenty-one  years, 
without  leaving  any  issue,  then  I  give  and  bequeath  the  said  legacy 
intended  for  such  decedent  or  decedents,  and  all  the  interest  accrued 
thereon,  and  all  accumulation  thereof,  unto  all  the  then  surviving 
children  of  my  said  nephew,  John  Hunt  Stevenson,  deceased,  in 
equal  parts."  *  *  *  * 

"  And  all  the  rest,  residue,  and  remainder  of  all  my  estate, 
both  real,  personal  and  mixed,  whatsoever  and  wheresoever,  in- 
cluding all  such  articles  as  I  have  hereinbefore  given  to  my  said 
wife,  for  life,  I  give,  devise  and  bequeath  in  manner  following — 
that  is  to  say  : 

"  Two  full,  equal  ninth  parts  thereof,  unto  the  children  of  my 
nephew,  John  Hunt  Stevenson,   deceased,   their  heirs,  executors, 
administrators  and  assigns,  forever,  to  be  equally  divided  between 
them,  part  and  share  alike." 
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In  the  third  codicil  to  the  said  will,  dated  August  28th,  1830, 
the  testator  reduces  his  said  bequests,  as  follows : 

"  Whereas,  I  have  in  my  said  will,  given  and  bequeathed  unto 
the  children  of  my  nephew,  John  Hunt  Stevenson,  deceased,  a 
legacy  or  sum  of  fifteen  thousand  five  hundred  dollars,  and  since 
the  date  of  my  will,  two  of  the  said  children  have  died,  I  do  now 
revoke  the  said  legacy  of  fifteen  thousand  five  hundred  dollars, 
arid  hereby  give  and  bequeath  to  the  children  of  my  said  nephew, 
John  Hunt  Stevenson,  deceased,  a  legacy  or  sum  of  ten  thousand 
five  hundred  dollars,  to  be  paid  in  the  manner,  and  subject  to  the 
provision  set  forth  in  my  will,  with  regard  to  the  said  legacy  of 
fifteen  thousand  five  hundred  dollars. 

"I  hereby  revoke  the  legacy  given  in  ray  said  will,  to  Grace 
Osborn  Stevenson,  of  eight  hundred  dollars ;  she,  the  said  Grace 
Osborn  Stevenson,  being  one  of  the  said  children  of  my  nephew, 
John  Hunt  Stevenson,  deceased,  who  have  died  since  the  date  of 
my  said  will." 

*In  the  fifth  codicil,  dated  January  25th,  1832,  to  his  said  r*9o-i 
will,  the  testator  further  reduces  his  former  bequests,  as  *- 
follows : 

"  Item. — I  hereby  revoke  the  legacy  of  ten  thousand  five  hun- 
dred dollars,  given  in  my  above-mentioned  codicil,  to  the  children 
of  my  deceased  nephew,  John  Hunt  Stevenson  ;  and  I  do  hereby 
give  and  bequeath  to  the  children  of  my  said  deceased  nephew, 
a  legacy  or  sum  of  eight  thousand  dollars,  to  be  paid  in  the  manner 
and  subject  to  the  provisions  in  the  said  codicil  referred  to." 

In  the  sixth  codicil  to  the  said  will,  dated  March  24th,  1832,  the 
testator  makes  the  following  further  revocation  : 

"  First. — I  revoke  the  devise  of  two-ninth  parts  of  my  residuary 
estate,  given  and  devised  by  me  to  the  children  of  my  nephew, 
John  H.  Stevenson,  deceased, — and,  in  lieu  thereof,  I  give  and 
bequeath  to  each  of  the  said  children,  a  legacy  or  sum  of  one 
hundred  dollars  apiece,  to  be  paid  to  their  grandfathers,  or  either 
of  them,  for  the  use  and  benefit  of  the  said  children." 

In  the  llth  codicil  to  the  said  will,  dated  December  3d,  1832, 
the  testator  further  revokes,  and  disposes,  as  follows : 

"I  hereby  annul  my  bequest  to  the  children  of  my  nephew,  John 
Hunt  Stevenson,  deceased,  except  that  to  the  son  William  Crooke 
Stevenson  ;  and  should  he  not  live  to  attain  the  age  of  twenty-one 
years,  what  I  have  left  to  him,  I  direct  shall  be  equally  divided 
between  his  sisters,  share  and  share  alike." 

The  children  of  John  Hunt  Stevenson,  the  said  nephew  of  the 
testator,  were  at  the  entry  of  these  actions :  William  Crooke 
Stevenson,  Elizabeth  Stevenson,  Susan  Stevenson,  and  Anne 
Stevenson. 

John  Wister.  one  of  the  grandfathers  of  the  said  children,  and 
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their  co-trustee  with  James  Stevenson,  under  the  will,  renounced 
the  said  trust,  by  deed  of  renunciation,  dated  August  1834, 

and  filed  1834,  in  the  Register's  Office  for 

the  county  of  Philadelphia. 

The  questions  for  the  opinion  of  the  court  are,  to  what  extent, 
and  in  favor  of  which  of  the  legatees,  the  three  bequests  aforesaid, 
of  38000,  3800,  $100,  were  in  force  and  unrevoked  at  the  death  of 
the  testator. 

1.  If  the  court  shall  be  of  opinion  that  neither  of  the  said 
bequests  remained  in  force,  except  as  to  William  Crooke  Stevenson, 
then  judgment  to  be  entered  for  the  plaintiffs  in  the  second  suit, 
for  so  much  as  remained  unrevoked  in  regard  to  him. 

2.  If  the  court  shall  be  of  opinion,  that  any  of  the  said  bequests 
remained  unrevoked,  in  regard  to  all  the  legatees,  then  judgment 
^00.7-1   to  *be  entered  in  the  first  suit  for  the  plaintiffs,  for  so  much 

J  as  remained  unrevoked. 

3.  If  the  court  shall  be  of  opinion,  that  none  of  the  said  bequests 
remained  unrevoked  in  regard  to  all  the  legatees,  then  judgment  to 
be  entered  in  the  first  suit  for  the  defendants. 

The  amount  of  the  judgment  in  each  case,  to  be  settled  by  the 
attorneys  of  the  parties,  upon  the  principles  established  by  the 
court,  in  their  opinion ;  and  in  case  of  disagreement,  by  a  referee, 
to  be  appointed  by  the  court. 

Mr.  H.  Binney,  Jr.,  and  Mr.  Sergeant,  argued  the  case  for  the 
plaintiff. 

Mr.  0.  Ingersoll  (with  whom  was  Mr.  W.  T.  Smith],  for  the 
defendants. 

PER  CURIAM. — It  is  impossible  to  say,  with  confidence,  how 
far  the  testator  meant  to  revoke  the  preceding  bequests ;  and  the 
obscurity  of  his  language  brings  the  clause  almost  to  the  line 
betwixt  what  is  intelligible,  and  what  is  void  for  uncertainty. 
Testamentary  directions,  however,  are  to  be  observed  when  they 
may ;  for  to  declare  them  insensible,  is  always  a  measure  of  the 
last  resort.  But  in  such  a  case  as  this,  they  are  to  have  the  least 
possible  effect  that  is  adequate  to  the  satisfaction  of  them.  Here 
they  seem  to  be  rather  more  applicable  to  the  bequest  of  a  hun- 
dred dollars  to  each  of  the  nephew's  children,  than  to  any  other, 
because  that  was  the  subject  that  had  last  occupied  the  testator's 
mind ;  and  it  was  probably  the  subject  to  which  it  reverted,  shat- 
tered as  it  was,  when  he  resumed  the  arrangement  of  his  affairs, 
for  the  last  time.  The  scope  of  the  will,  is  a  graduated  system 
of  reduction ;  each  successive  codicil  taking  it  up  at  the  point 
where  the  preceding  one  had  left  it.  We  are  aware  of  the  insig- 
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nificance  of  this  reason  ;  but  it  is  to  be  remembered,  that  we  have 
no  choice,  except  to  adopt  the  conclusion  to  which  it  feebly  con- 
duces, or  to  declare  the  clause  of  revocation  entirely  uncertain  and 
void.  Judgment  is  therefore  rendered  for  the  plaintiff  in  the  first 
suit,  for  all  but  a  hundred  dollars  given  as  a  substitute  for  the 
plaintiff's  share  of  two-ninth  parts  of  the  residuary  estate  before 
devised  to  the  children  of  the  testator's  nephew ;  and  in  the  second 
suit,  for  the  two  legacies  of  $800  and  $100  to  W.  C.  Stevenson. 
Interest  to  be  adjusted  between  the  parties. 

Judgment  accordingly. 


^PHILADELPHIA,  FEB.  15,  1837.]  [*283 

Holme  against  Harrison. 

CASE     STATED. 

A  testator  after  directing  the  sale  of  certain  parts  of  his  real  estate,  de- 
clared that  the  remainder  of  his  real  estate  should  be  rented,  until  the  young- 
est child  shall  be  of  age.  "  Then  all  the  estate  to  be  divided  in  the  follow- 
ing manner  :  My  beloved  wife  is  to  have  her  furniture  she  shall  have  selected 
or  chosen,  and  a  house  to  live  in  and  garden,  and  one-third  part  of  all  the 
estate  ;  and  the  remainder  to  be  equally  divided  among  my  surviving  child- 
ren or  their  heirs."  Held,  that  the  wife  took  an  estate  for  life  in  the  house 
and  garden,  and  a  fee  simple  in  one-third  of  the  estate. 

AN  action  was  brought  in  this  court  to  the  present  term,  by 
Holme  against  John  C.  Harrison,  executor  of  the  last 
will  and  testament  of  William  Maghee,  deceased  ;  and  the  following 
case  was  stated  for  the  opinion  of  the  court. 

William  Maghee  was  seised  inter  alia  in  his  lifetime,  as  of  fee, 
of  and  in  the  lots  and  premises  mentioned  in  the  case  entered,  and 
made  his  last  will  and  testament,  dated  the  sixth  day  of  September 
1821,  in  the  words  following : 

u  Be  it  remembered,  That  I,  William  Maghee,  of  Lower  Dublin 
township,  of  the  county  of  Philadelphia,  being  in  sound  health 
both  of  body  and  mind,  but  knowing  the  uncertainty  of  death,  arid 
believing  the  time  of  health  is  the  most  proper  time  for  the  disposal 
of  worldly  concerns,  do  make  and  constitute  this  to  be  my  last  will 
and  testament : 

"  All  my  debts  and  funeral  expenses  to  be  paid — all  my  con- 
tracts to  be  faithfully  executed. 

"  My  beloved  wife  Fanny  is  to  have  any  part  of  the  furniture, 
stock  and  farming  utensils  she  shall  think  proper,  the  remainder  to 
be  sold  ;  likewise  my  saw-mill  with  the  land  thereunto  belonging, 
with  all  the  appurtenances  ;  my  land  that  I  hold  in  partnership  in 
the  western  country,  I  have  ordered  my  agent,  Daniel  Steward,  Esq., 
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of  that  country,  to  sell,  and  likewise  to  collect  my  outstanding  debts 
in  that  country. 

"  I  do  further  direct  to  (if  any  more  money  should  be  required 
to  pay  my  debts),  that  my  half  or  moiety  of  the  Washington  tavern 
and  the  land  thereunto  belonging,  with  one  other  lot  adjoining  the 
same,  be  sold  for  that  purpose ;  my  land  on  Crooked  Creek,  siir- 
*2841  veye(^  **n  tne  name  °f  John  Walker  is  to  be  let  on  an  im- 
J  proving  lease.  But  if  any  of  my  sons  on  their  arriving  at 
the  age  of  twenty-one  years,  shall  make  choice  of  the  said  plantation 
as  his  full  share  or  moiety  of  my  estate,  he  shall  be  at  liberty  to 
take  the  same. 

*»  All  the  remainder  of  my  real  estate  is  to  be  rented  (except  such 
parts  thereof  as  my  beloved  wife  shall  think  proper  at  any  time  to 
occupy)  and  the  income  thereof  to  go  to  the  support  of  my  wife 
and  the  education  and  support  of  my  children,  until  the  youngest 
shall  be  of  sufficient  age  and  education  for  a  trade ;  but  if  it  should 
be  thought  proper  to  give  any  of  the  sons  more  education,  then  the 
expenses  thereof  to  be  taken  from  their  share. 

"  Then  all  the  estate  to  be  divided  in  the  following  manner — my 
beloved  wife  is  to  have  her  furniture  she  shall  have  selected  or 
chosen,  and  a  house  to  live  in  and  garden,  and  one-third  part  of  all 
the  estate,  and  the  remainder  to  be  equally  divided  among  my  sur- 
viving children  or  their  heirs,  deducting  out  of  any  of  their  respec- 
tive shares  the  amount  they  severally  shall  have  received,  as  an 
outset.  And  I  do  hereby  institute  my  beloved  wife  Fanny  to  be 
sole  executrix  to  this  my  last  will  and  testament,  this  6th  day  of 
September  A.  D.  1821."  Which  said  will  after  the  death  of  the  said 
testator,  was  duly  proved. 

At  his  death  the  testator  left  a  widow,  Frances  Maghee,  and 
nine  children,  the  eldest  of  whom  was  twenty-six,  and  the  youngest 
seven  years  old,  six  of  them  being  minors. 

The  first-mentioned  lot,  the  said  Frances  Maghee  chose  and 
took  under  the  said  will ;  the  second  was  allotted  to  her  and  her 
heirs,  by  virtue  of  proceedings  in  a  writ  of  partition  in  this  court, 
to  December  Term  1832,  No.  19,  wherein  William  Maghee  was 
plaintiff,  and  Thomas  F.  Maghee  and  others,  defendants,  as  appears 
by  the  sheriff's  deed,  duly  recorded  in  Sheriff's  Deed  Book  F, 
page  256. 

The  said  Frances  Maghee  died,  having  made  her  last  will  and 
testament,  by  virtue  of  which  John  C.  Harrison,  executor  of  her 
last  will  and  testament,  the  defendant  in  this  cause,  for  the  pur- 
poses mentioned  in  the  said  will,  entered  into  possession  of  the 
estate  in  question,  and  claims  title  to  the  same. 

If  the  court  should  be  of  opinion  that  the  said  Frances  Maghee 
had  an  estate  in  fee  simple  in  the  first-mentioned  premises,  then 
judgment  to  be  entered  for  the  defendant  for  the  same ;  and  if  the 
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court  should  be  of  opinion  that  she  had  an  estate  in  fee  simple  in 
the  second-mentioned  premises,  then  judgment  to  be  entered  for 
the  defendant  for  the  same. 

If  the  court  should  be  of  opinion  that  the  said  Frances  Maghee 
had  a  life-estate  in  the  first-mentioned  premises,  then  judgment  to 
be  entered  for  the  plaintiff  for  one-ninth  part  of  the  same. 

If  the  court  should  be  of  opinion  that  she  had  a  life-estate  in  the 
*second-mentioned  premises,  then  judgment  to  be  entered  r^nor 
for  the  plaintiff  for  one-ninth  part  of  the  same. 

Mr.  Mattery,  for  the  plaintiff,  cited  Morrison  v.  Semple,  6  Binn. 
94 ;  Buzby  v.  Buzby,  1  Dall.  227 ;  Clayton  v.  Clayton,  3  Binn. 
496 ;  French  v.  Mcllhenny,  2  Id.  13 ;  Fassit  v.  Cooke,  8  S.  &  R. 
268 ;  Steele  v.  Thompson,  14  Id.  84 ;  Harper  v.  Blean,  3  Watts 
471;  Neide  v.  Neide,  4  Rawle  75;  Burr  v.  Sim,  1  Whart.  252. 

Mr.  Cohen,  contra. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  devise  to  the  widow  of  "  a  house  to  live 
in,"  is  but  a  life-estate.  The  garden  is  an  incident  to  the  house ; 
and  the  same  interest  passes.  As  to  the  other  property  the  tes- 
tator devises  to  his  wife  "one-third  part  of  all  the  estate."  The 
words  "all  the  estate"  are  now  well  settled  to  be  referable  to  the 
quantity  of  interest,  and  to  pass  the  fee.  They  therefore  give 
her  a  fee  simple  in  all  the  rest  of  the  property  not  previously 
disposed  of.  In  the  first-mentioned  premises,  therefore,  Frances 
Maghee  had  an  estate  for  life.  In  the  rest  of  the  property  referred 
to,  she  had  a  vested  estate  in  fee  simple  in  one-third  part  thereof, 
which  by  the  partition  was  allotted  to  her  and  her  heirs,  in  the 
second-mentioned  premises,  in  the  case  stated  ;  and  therefore,  in 
the  second-mentioned  premises,  she  had  an  estate  in  fee  simple. 
Judgment  must  be  entered  according  to  the  case  stated,  for  the 
plaintiff,  for  one-ninth  of  the  first-mentioned  premises  ;  and  for  the 
defendant  for  the  second-mentioned  premises. 

Judgment  accordingly. 

Cited  by  Counsel,  10  Barr  246. 

285 


»286  SUPREME  COURT  [Dec.  Term, 


*286]  *[PHILADELPHIA,  FEBRUARY  15,  1837.] 

The  Commonwealth  against  The  Commissioners  of 
the  County  of  Philadelphia. 

MANDAMUS. 

1.  A   mandamus  will  not  be  granted  to  county  commissioners  to  draw 
orders  on  the  county  treasurer,  unless  there  is  money  in  the  county  treasury 
specifically  applicable  to  such  orders. 

2.  After  the  expiration  of  a  year  from  the  return  of  the  viewers,  appointed 
to  assess  the  damages  occasioned  by  the  opening  of  a  street  in  the  city  or 
part  of  the  county  of  Philadelphia,  if  such  damage  shall  not  be  paid,  all  the 
proceedings  in  relation  to  such  street   become  void ;  although  the  non-pay- 
ment of  the  damages  arises  from  the  want  of  funds  in  the  county  treasury. 

ON  the  26th  of  January  1837,  a  rule  was  granted  on  the  Com- 
missioners of  the  county  of  Philadelphia,  requiring  them  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  them  to  draw 
warrants  on  the  county  treasurer  for  damages  due  to  Thomas  Hew- 
itt and  Norris  Stanley,  on  the  opening  of  Leonard  street  or 
McGinnis  court,  and  Carbon  street ;  which  rule  was  founded  on  the 
following  affidavits: 

"  Henry  M.  Phillips  being  duly  sworn,  doth  say,  that  on  the 
twentieth  day  of  January  1837,  he  presented  to  the  Commis- 
sioners of  the  county  of  Philadelphia  (all  three  being  present), 
an  order  drawn  by  the  Clerk  of  the  Court  of  Quarter  Sessions 
for  the  county  of  Philadelphia,  and  certified  under  the  seal  of 
said  court ;  whereby  the  said  court  ordered  that  the  treasurer  of 
the  county  of  Philadelphia  pay  to  Thomas  Hewitt  or  to  Henry 
M.  Phillips,  Esq.,  his  attorney,  the  sum  of  five  hundred  dollars, 
(being  the  sum  awarded  for  his  damages  on  the  opening  of  Car- 
bon street  in  the  city  of  Philadelphia),  out  of  the  county  stock, 
and  demanded  from  the  said  commissioners  their  warrant  upon 
the  treasurer  for  the  said  sum,  which  was  refused ;  the  commis- 
sioners asserting,  they  could  not  draw  any  warrant  for  sums  not 
ordered  by  the  county  board  to  be  paid.  This  affiant  further 
saith,  that  he  presented  the  same  order  to  Geo.  W.  South,  Esq., 
County  Treasurer,  and  demanded  from  him  payment.  The  treas- 
urer replied  that  he  could  not  pay  it,  though  there  was  more  than 
that  amount  in  the  treasury  for  county  purposes.  This  affiant 
further  declares,  that  as  he  has  been  informed  and  verily  believes, 
there  was,  at  the  time  he  made  the  above  demands,  and  still  is, 
*9o--i  in  *the  county  treasury,  a  sum  of  money,  not  otherwise 
'  appropriated  by  law,  more  than  sufficient  to  pay  the  amount 
of  the  above-described  order.  And  this  affiant  further  saith,  that 
on  the  7th  of  April  1835,  he  presented  the  same  order  to  the 
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county  commissioners  and  treasurer  for  payment ;  which  was 
refused,  there  being  (as  they  alleged)  no  funds  in  the  treasury  suffi- 
cient for  that  purpose  ;  and  further  this  affirmant  saith  not." 

(Copy  of  the  order  above  described.) 

•'  In  the  Court  of  Quarter  Sessions  for  the  County  of  Philadel- 
phia. 

"  The  viewers  appointed  by  this  court  to  view  and  inquire  what 
damages  the  owners  of  property  will  sustain  by  reason  of  the  open- 
ing of  Carbon  street  from  South  to  Spruce  streets,  made  report  to 
the  said  court  on  the  the  3d  day  of  December  1834,  that  Thomas 
Hewitt  has  sustained  damage  to  the  amount  of  five  hundred  dol- 
lars ;  which  said  report  was  by  the  said  court  on  the  6th  day  of 
April,  A.  D.  1835,  confirmed  absolutely. 

"  And  it  is  ordered  by  the  said  court,  that  the  Treasurer  of  the 
County  of  Philadelphia  pay  to  the  said  Thomas  Hewitt  or  to 
Henry  M.  Phillips,  Esq.,  his  attorney,  the  aforesaid  sum  of  five 
hundred  dollars  out  of  the  county  stock." 

"  On  this  twentieth  day  of  January  in  the  year  one  thousand 
eight  hundred  and  thirty-seven,  before  the  subscriber,  an  alder- 
man in  and  for  said  city,  personally  appeared  Norris  Stanley,  who 
on  his  solemn  oath  did  depose  and  say,  that  on  the  20th  of  January 
1837,  he  presented  to  the  Commissioners  of  the  county  of  Phila- 
delphia an  order  of  the  Court  of  Quarter  Sessions  of  the  said  county, 
signed  by  the  clerk  and  certified  under  the  seal  of  the  said  court, 
directing  the  treasurer  of  the  county  of  Philadelphia  to  pay  to  him, 
the  said  Norris  Stanley,  the  sum  of  eighteen  hundred  dollars,  and 
demanded  payment  thereof;  that  he  received  for  reply  from  one 
of  the  county  commissioners  (on  behalf  of  the  said  board),  that  the 
order  could  not  be  paid,  and  the  commissioners  could  not  draw  any 
warrant  upon  the  county  treasurer,  as  they  had  not  the  legal  right 
to  do  so.  That  this  deponent  then  on  the  same  day  presented  the 
same  order  to  George  W.  South,  Esq.,  County  Treasurer,  and  de- 
manded payment ;  that  the  treasurer  replied,  it  could  not  be  paid, 
although  there  was  plenty  of  money  in  the  treasury.  And  further 
this  deponent  saith  not." 

(Copy  of  the  order  above  referred  to. 

"  In  the  Court  of  Quarter  Sessions  for  the  county  of  Philadel- 
phia. 

"  The  viewers  appointed  by  this  court  to  view  and  inquire  what 
damages  the  owners  of  property  will  sustain  by  reason  of  the  open- 
ing of  McGinnis  court  or  Leonard  street  from  South  to  Shippen 
streets  made  report  to  the  said  court  on  the  30th  day  of  October 
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*2881   *1*^5,  that  Norris  Stanley  has  sustained  damage  to  the 
J   amount  of  eighteen  hundred  dollars;  which  said  report  was 
by  the  said  court  on  the  twelfth  day  of  July  1836,  confirmed  abso- 
lutely. 

"  And  it  is  ordered  by  the  said  court,  that  the  treasurer  of  the 
county  of  Philadelphia  pay  to  the  said  Norris  Stanley  the  aforesaid 
sum  of  eighteen  hundred  dollars  out  of  the  county  stock." 

To  this  rule  the  Commissioners  made  the  following  return : 

"  The  undersigned  Commissioners  of  the  county  of  Philadelphia 
having  been  served  with  rules  in  the  above  cases  to  show  cause  why 
a  mandamus  should  not  issue  to  them,  to  draw  warrants  on  the 
county  treasury  for  the  amount  of  damages  respectively  due  to  the 
relators,  make  the  following  return  to  the  same. 

"  1st.  That  there  is  not  in  the  county  treasury  at  this  time, 
nor  was  there  at  the  time  of  the  application  of  the  relators  to  them, 
any  funds  applicable  to  the  payment  of  such  orders ;  the  whole 
balance  then  in  the  treasury  being  demanded  for  current  expenses, 
and  otherwise  specifically  appropriated.  The  amount  actually  in 
the  treasury  was  $56,032.76  ;  the  amount  due,  but  not  collected 
from  the  tax  fund  of  1836,  was  $29,700.96  ;  in  all  $85,733.72. 
The  arrears  of  taxes  of  1836,  will  not  be  paid  in  all  probability  till 
the  1st  of  April  1837.  The  county  are  now  liable  for  requisitions 
under  various  acts  of  assembly,  exceeding  the  amount  actually  in 
the  treasury,  and  will  before  the  1st  of  April  1837,  be  liable  to 
requisitions,  amounting  in  all  to  $101,963.65,  leaving  a  deficit  of 
$16,229.93.  On  inquiry  of  the  county  treasurer,  they  are  satis- 
fied that  this  statement  is  correct,  and  that  there  can  be  no  change 
till  the  county  board  shall  be  convened,  and  authorize  the  rate  per 
centum  of  county  tax  for  the  current  year.  By  the  act  of  assembly 
constituting  the  county  board,  the  commissioners  are  prohibited 
from  convoking  the  board  during  the  sessions  of  the  legislature, 
and  must  give  ten  days  previous  notice  of  the  time  of  meeting.  It 
may  be  assumed  therefore,  that  no  means  of  relief  can  even  be 
authorized  before  the  10th  or  15th  of  April  1837,  and  that  no  part 
of  the  fund  so  authorized  can  be  realized  and  made  available,  till 
the  1st  of  September  1837.  The  whole  amount  of  requisitions 
above  stated,  $101,963.65,  will  be  called  for  before  the  1st  of  April 
1837.  The  estimated  deficit  on  the  1st  of  September  next,  is 
$41,229.93.  The  Commissioners,  therefore,  have  no  hesitation  in 
making  returns  to  the  rules  of  your  honorable  court,  that  there  is 
no  money  in  the  treasury  applicable  to  the  payment  of  damages  due 
to  the  relators,  nor  will  there  be,  until  the  county  board  shall  take 
such  measures  for  the  relief  of  the  county,  as  to  them  may  seem 
expedient. 

"2d.  The  commissioners  further  return,  that  by  the  act  of  10th 
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of  April  1834,  constituting  the  county  board,  the  power  of  authoriz- 
ing loans  on  the  credit  of  the  county,  is  vested  exclusively  in  that 
body ;  and  by  the  38th  section  of  the  act  of  16th  June  1836,  the 
county  board  is  authorized,  when  they  deem  it  expedient,  in  all 
cases  of  *loans  authorized  by  them,  to  appropriate  the  pro-  r^noq 
ceeds  thereof,  and  certify  the  same ;  and  in  no  case  shall  "- 
any  part  of  the  proceeds  of  said  loans  be  paid  out  of  the  county  trea- 
sury, except  under  such  appropriations.  That  in  pursuance  of  .said 
authority,  the  county  board,  at  a  meeting  held  on  the  15th  of  July 
1836  (the  proceedings  of  which  are  made  part  of  this  return), 
authorized  a  loan  of  $440,250,  and  especially  appropriated  the  pro- 
ceeds thereof.  By  reference  to  these  proceedings,  it  will  be  seen 
that  $409,195  was  to  be  borrowed  forthwith,  to  be  appropriated  in 
the  manner  therein  specified ;  and  holders  of  orders  for  damages  in 
certain  enumerated  cases  (not  however  comprising  those  of  the 
relators),  were  authorized  to  take  certificates  of  said  loan,  bearing 
five  per  cent,  interest,  in  satisfaction  of  said  orders.  That  besides 
this  loan  of  $409,195,  to  be  forthwith  raised,  a  further  loan  of 
$31,055  was  authorized,  conditioned  on  the  state  of  facts  hereafter 
to  be  set  forth.  The  proceeds  of  this  loan  were  also  specifically 
appropriated,  with  power  of  subscription ;  and  among  the  appro- 
priations thus  made  of  the  said  conditional  loan,  was  $6,625,  to 
pay  damages  on  McGinnis  court  on  Lombard  street,  comprising 
the  claim  of  Norris  Stanley,  one  of  the  relators,  and  $4,850  on 
Carbon  st.,  comprising  the  case  of  Hewett,  the  other  relator.  The 
contingency  on  which  this  loan  was  to  be  authorized,  was  the 
following. 

"By  the  acts  of  3d  April  1804,  4  Smith  198,  and  25th  of 
March  1805,  4  Smith  232,  regulating  the  opening  of  streets,  &c., 
in  the  City  and  County  of  Philadelphia,  after  providing  for  the 
assessment  of  damages,  it  is  enacted  that  unless  the  same  shall  be 
paid  within  one  year  next  after  the  return  made  by  the  viewers,  all 
such  proceedings  as  aforesaid  shall  be  void  and  of  no  effect.  More 
than  a  year  having  elapsed  from  the  time  of  the  return  of  the 
viewers  of  damages,  in  the  cases  to  be  settled  by  the  loan  of 
$31,055,  without  the  payment  of  the  damages,  in  consequence  of 
the  want  of  funds  in  the  county  treasury ;  the  County  Board 
deemed  it  expedient  to  make  the  borrowing  of  that  amount  condi- 
tional on  the  decisions  of  your  honorable  court,  either  on  a  case 
stated,  or  application  for  a  mandamus  on  the  question  arising  out 
of  the  provisions  of  the  act  of  assembly  first  referred  to,  in  the  cases 
in  which  rules  have  been  taken  on  your  respondents.  It  appears 
by  the  affidavits  that  in  the  case  of  Carbon  street,  the  report  of  the 
viewers  in  favor  of  Thomas  Hewitt,  was  made  to  the  Court  of 
Quarter  Sessions  on  the  3d  December  1834,  and  the  certificate  of 
the  board  was  issued  on  the  15th  of  July  1836  j  more  than  a  year 
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expiring  after  the  return  of  the  viewers  without  payment  of  the 
damages ;  thus  presenting  the  case  contemplated  by  the  board.  If 
on  the  case  thus  presented,  the  court  should  be  of  opinion  that  the 
lapse  of  one  year  under  these  circumstances  has  not  avoided  the 
proceedings,  the  relators  would  be  compensated  out  of  the  loan 
which  the  commissioners  would  be  authorized  to  raise;  if  it  has, 
the  relator  is  entitled  to  no  damages  from  the  county. 
*oqrn  *"  ^n  *ne  case  °^  Leonard  street,  it  appears  that  owing  to 
J  some  misapprehension  unknown  to  your  respondents,  the 
amount  to  pay  damages  on  Leonard  street,  was  comprised  in  the 
loan  of  $31,055,  although  a  year  had  not  elapsed  after  the  return 
of  the  viewers,  the  return  being  on  the  30th  of  October  1835. 
Still  the  case  being  specifically  provided  for  by  the  certificate,  and 
your  respondents  having  no  authority  to  borrow  money,  or  to 
appropriate  it  when  borrowed,  except  according  to  the  certificate, 
there  is  no  relief  in  their  power. 

"The  commissioners  in  showing  cause  why  the  mandamus  in 
these  cases  should  not  issue,  have  made  this  detailed  return  in 
order  to  show  the  court. 

"  1.  That  there  is  no  money  in  the  treas^y,  which  is  not  wanted 
to  defray  the  current  expenses  of  county,  and  that  there  is  not  suffi- 
cient to  even  defray  them. 

"  2.  That  if  there  were,  the  claims  of  the  relators  are  both  spe- 
cifically provided  for  in  the  certificate  and  schedule  of  the  county 
board,  issued  and  dated  the  15th  of  July,  1836,  and  could  not  be 
paid  out  of  the  ordinary  receipts  of  the  treasury. 

"All  of  which  is  respectfully  submitted. 

J.  ENGELMAN, 
C.  F.  HOECKLEY, 

County  Commissioners." 

The  certificate  of  the  County  Board,  referred  to  in  the  foregoing 
return,  was  as  follows  : 

"  In  pursuance  of  the  authority  conferred  by  law,  the  county 
board  issue  the  following  certificate : 

"  An  additional  funded  debt  of  four  hundred  and  forty  thousand 
two  hundred  and  fifty  dollars  is  hereby  authorized  on  the  credit  of 
the  county,  to  bear  an  interest  of  five  per  cent,  per  annum,  and 
no  more ;  payable  half-yearly ;  the  principal  payable  the  1st  of 
January  1860,  or  sooner,  with  the  consent  of  the  holder. 

'•  The  county  commissioners  are  authorized,  on  the  terms,  and 
under  the  restrictions  hereinafter  provided,  to  issue  proposals  forth- 
with, for  a  loan  of  four  hundred  and  nine  thousand,  one  hundred 
and  ninety-five  dollars,  part  of  said  loan  of  four  hundred  and  forty 
thousand,  two  hundred  and  fifty  dollars. 

"  The  said  amount,  when  realized,  to  be  appropriated  as  follows : 
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"  1st.  To  the  payment  of  outstanding  warrants, 
as  per  schedule,  one  hundred  and  thirteen  thou- 
sand, six  hundred  and  forty-three  dollars  and 
ninety-six  cents,  $113,643  96 

"  *2d.  To  the  payment  of  road-damages,  as  per  r*9Q1 

schedule  B.,  ooe  hundred  and  eighty-nine  thousand 
four  hundred  and  twenty-nine  dollars  and  thirty- 
three  cents,  189,429  33 

"  3d.  To  Eastern  Penitentiary,  four  thousand 
dollars,  4,000  00 

"  4th.  To  Moyamensing  Prison,  thirty  thousand 
dollars,  30,000  00 

"  5th.  To  Vagrant's  Apartment,  thirty  thousand 
dollars,  30,000  00 

"  6th.  To  rebuilding  bridge  near  Bridesburg, 
ten  thousand  and  sixty-six  dollars  and  seventy- one 
cents,  10,066  71 

"  7th.  To  meet  deficiency  in  receipts  for  1836, 
twenty-six  thousand  dollars,  26,000  00 

"8th.  To  Mayor's  Court,  Northern  Liberties, 
five  thousand  dollars,  5,000  00 

"  9th.  To  pay  damages  on  Lybrand  street,  in 
case  the  Supreme  Court  shall  decide  to  grant  a 
mandamus  on  the  county  commissioners  to  draw 
their  warrant  therefor,  or  on  a  case  stated  to  that 
effect  shall  determine  that  the  same  shall  be  paid ; 
more  than  a  year  having  elapsed  after  the  final 
confirmation  of  the  report,  without  the  payment 
of  damages ;  and  in  case  the  Supreme  Court  shall 
decide  that  the  same  shall  not  be  paid,  the  pro- 
ceedings having  become  null  and  void,  then  into 
the  treasury  for  county  purposes,  1,055  00 


"•  The  said  commissioners  are  hereby  further  authorized,  in  case 
only  the  Supreme  Court  shall,  on  said  application  for  a  manda- 
mus on  case  stated,  decide  that  the  above-mentioned  amount  of  one 
thousand  and  fifty-five  dollars  shall  be  paid  as  damages,  to  issue 
proposals  for  an  additional  loan  of  thirty-one  thousand  and  fifty- 
five  dollars,  at  five  per  cent.,  reimbursable  as  aforesaid,  being  the 
balance  of  the  larger  loan  of  four  hundred  and  forty  thousand, 
and  two  hundred  and  fifty  dollars,  to  be  appropriated  to  pay  the 
amount  of  all  awards  of  damages  for  streets  and  roads  named  in 
schedule  C.,  confirmed  prior  to  the  date  of  this  certificate,  and 
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remaining  unpaid.  The  said  sum  of  thirty-one  thousand  and  fifty- 
five  dollars  not  to  be  borrowed,  unless  the  decision  of  the  Supreme 
Court  be  as  aforesaid. 

"The  terms  and  measures  of  advertising  for  and  taking  the 
said  loan  of  four  hundred  and  forty  thousand  two  hundred  and  fifty 
dollars,  or  any  part  thereof,  shall  in  all  respects  be  the  same  as 
*oq;>-|  was  *provided  for  in  the  act  of  the  10th  of  April  1834, 
J  except  that  the  certificates  shall  be  for  the  shares  of 
fifty  dollars ;  and  the  county  commissioners  shall  append  to  their 
advertisement  for  proposals,  a  copy  of  the  40th  section  of  the 
act  of  the  16th  of  June  1836,  entitled  an  act  regulating  election 
districts,  &c. ;  and  that  the  said  proposals  shall  be  opened  in  the 
presence  of  the  county  commissioners,  the  county  treasurer,  and 
at  least  two  of  the  commissioners  of  the  sinking  fund,  a  majority 
of  whom  shall  decide  which  are  the  best  proposals  for  the  said 
loan;  and  further,  that  any  person  interested  in  appropriations 
No.  1  and  No.  2  aforesaid,  may  at  any  time  after  the  25th  of 
July  1836,  and  before  the  negotiation  of  the  said  loan  of  four 
hundred  and  nine  thousand  one  hundred  and  ninety-five  dollars, 
on  presenting  and  delivering  up  his  warrant  on  the  treasurer,  be 
allowed  to  receive  a  certificate  of  county  stock  for  the  amount  of 
his  said  warrant,  with  which  he  shall  credit  the  county  as  cash, 
but  no  certificate  shall  issue  for  a  fraction  of  fifty  dollars.  The 
same  right  to  take  stock  in  the  provisional  loan  of  thirty-one  thou- 
sand and  fifty-five  dollars,  to  be  extended  to  damages  for  streets  and 
roads,  confirmed  prior  to  the  date  of  this  certificate,  when  such 
decision  of  the  Supreme  Court  shall  be  had. 

"  The  two  said  loans  of  four  hundred  and  nine  thousand  and  one 
hundred  and  ninety-five  dollars,  and  thirty-one  thousand  and 
fifty-five  dollars,  making  altogether  four  hundred  and  forty  thou- 
sand, and  two  hundred  and  fifty  dollars,  to  be  considered  as  loans 
authorized  prior  to  the  first  of  August  1836,  and  within  the  scope 
and  effect  of  the  40th  section  of  the  act  of  the  16th  of  June  1836, 
creating  a  county  sinking  fund. 

"  Witness  our  hands  at  Philadelphia,  this  15th  day  of  July,  A.  D. 
1836." 

Second  Report. 

"  In  pursuance  of  authority  conferred  by  law,  the  county  board 
issue  this  supplementary  certificate,  hereby  authorizing  the  com- 
missioners of  the  county  of  Philadelphia,  to  advertise  and  receive 
proposals  for  a  loan,  on  the  credit  of  the  county,  of  two  hundred 
and  five  thousand  dollars,  being  part  of  the  larger  loan  of  four 
hundred  and  nine  thousand  one  hundred  and  ninety-five  dollars, 
authorized  on  the  15th  of  June  last,  and  to  negotiate  the  same 
on  the  most  advantageous  terms  that  can  be  had  therefor.  The 
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notice,  terms  and  conditions  of  said  loan  of  two  hundred  and 
five  thousand  dollars,  except  so  far  as  relates  to  the  rate  at  which 
the  same  may  be  negotiated,  to  be  in  all  respects  the  same  as  in  the 
case  of  the  said  larger  loan  of  four  hundred  and  nine  thousand  one 
hundred  and  ninety-five  dollars.  The  said  loan  of  two  hundred 
and  five  thousand  dollars,  when  negotiated,  to  be  appropriated  for 
the  purposes  specified  in  schedule  E.,  and  for  no  other  purposes 
whatever.  *Provided  that  nothing  in  this  supplemental  r*.;>qq 
certificate  shall  be  taken  to  affect  the  right  of  any  of  the  "- 
creditors  of  the  county,  mentioned  in  the  former  certificate  and 
schedules  thereto  appended,  to  take  certificates  of  said  larger  loan, 
in  liquidation  of  their  respective  claims.  In  witness  whereof  we 
have  hereunto  set  our  hands  and  seals,  this  5th  day  of  October, 
A.  D.  1836." 

Mr.  W.  B.  Reed,  for  the  respondents,  cited  Clyde  v.  Commis- 
sioners, 1  Whart.  1,  and  Commonwealth  v.  Comm.  of  Lancaster,  6 
Binn.  8,  to  show  that  a  mandamus  would  not  be  granted  in  the 
face  of  a  return  by  the  commissioners  that  there  were  not  adequate 
funds  in  the  treasury  ;  and  that  such  a  return  is  conclusive. 

2.  That  the  lapse  of  a  year  from  the  return  of  the  assessment 
of  damages,  avoided  all  anterior  proceedings,  when  the  failure  to 
pay  resulted  from  want  of   funds    in    the   county  treasury.      He 
cited  section  3,  act  of  25th  of  March  1808,  4  Sm.  L.  232  ;  and  act 
of  3d  of  April  1804,  Id.  199,  section  3. 

3.  That  the  commissioners  had  no  authority  to  borrow  money 
to  pay  these  orders,  which  were  specifically  provided  for  in  the 
certificate  of  the  board ;  he  cited  38th  section  of  act  of  16th  of 
June  1835,  Pamphlet  Laws,  1835-6,  p.  712. 

Mr.  H.  M.  Phillips,  contra. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  return  by  the  defendants  on  oath,  that 
there  is  not  at  this  time  in  the  county  treasury,  nor  was  there  at 
the  time  of  the  application  of  these  relators,  any  funds  applicable 
to  such  orders,  the  whole  balance  then  in  the  treasury  being 
demanded  for  current  expenses  and  otherwise  specifically  appro- 
priated, is  a  sufficient  answer  to  the  request  for  a  present  manda- 
mus to  the  defendants  to  pay  the  amount  of  these  claims.  This 
principle  was  decided  very  recently  in  the  case  of  Commonwealth 
ex  rel.  Price  v.  The  County  Commissioners,  1  Whart.  1 ;  and  the 
reasons  of  it  are  obvious.  The  county  commissioners  are  the 
officers  elected  by  the  people,  under  the  laws,  to  superintend 
the  finances  of  the  county.  They  authorize  all  its  expenditures, 
and  are  responsible  for  the  faithful  and  prudent  management  of  the 
concerns  of  the  county  in  that  respect.  If  the  funds  under  their 
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control,  raised  by  directions  of  the  county  board  in  whom  the 
authority  is  vested  by  law,  are  not  sufficient  to  meet  the  claims 
against  the  treasury,  how  are  they  to  pay  them  ?  Or  why  should 
they  draw  orders  for  them?  It  was  decided  long  since  in  Com- 
monwealth ex  rel.  Witmer  v.  The  Commissioners  of  Lancaster 
county,  that  they  ought  not  to  draw  orders  on  an  empty  treasury  ; 
and  where  the  demands  exceed  the  funds,  it  is  an  empty  treasury 
*2941  M  to  80me  °f  them.  Under  these  circumstances  *the 
-1  county  commissioners  must  exercise  a  sound  and  just  dis- 
cretion in  reserving  money  to  defray  the  current  expenses  of  the 
county  ;  because  they  are  of  the  first  importance  to  the  welfare  of 
the  public ;  and  they  are  precluded  by  law  from  expending  moneys 
specifically  appropriated,  otherwise  than  for  their  specified  objects. 
This  court  would  not  interfere  with  the  exercise  of  a  discretion  so 
plainly  proper  and  necessary. 

But  the  main  point  in  the  present  case  arises  under  the  loan 
authorized  by  the  county  board,  of  a  certain  sum,  for  the  purpose 
of  defraying  among  other  claims,  those  occasioned  by  the  damages 
awarded  for  the  opening  of  Carbon  street  and  Leonard  street. 
This  loan  was  to  be  raised  only  in  case  this  court  should  be  of 
opinion,  that  under  the  circumstances,  claims  such  as  those  of  the 
plaintiffs  were  valid.  The  objection  is,  that  the  acts  of  the  3d  of 
April  1804  and  the  25th  of  March  1705,  after  prescribing  pro- 
ceedings to  be  adopted  for  the  laying  out  and  opening  streets  in 
the  city  and  part  of  the  county  of  Philadelphia,  provide  that 
"  unless  the  damages  shall  be  paid  within  one  year  next  after  the 
return  made  by  the  viewers,  all  such  proceedings  shall  be  void  and 
of  no  effect  whatsoever;"  and  that  more  than  a  year  has  elapsed 
from  the  time  of  the  return  of  the  viewers  of  damages,  in  cases  to 
be  settled  by  the  loan  above-mentioned,  without  the  payment  of 
the  damages,  in  consequence  of  the  want  of  funds  in  the  county 
treasury. 

Where  a  year  has  elapsed  from  the  return  of  the  viewers,  with- 
out payment  of  the  damages  by  them  assessed,  it  is  too  clear  to 
admit  of  a  doubt,  that  the  county  commissioners  are  not  bound  to 
pay  the  damages.  These  damages  are  the  consideration  money 
for  the  property  of  an  individual  taken  as  a  street  for  the  public 
use ;  but  if  the  public  cannot  thereby  acquire  a  title  to  the  street* 
the  money  is  not  to  be  paid.  That  they  cannot,  is  evident ;  for 
the  act  declares  that  all  the  proceedings  for  that  purpose  shall  be 
void  and  of  no  effect.  If  so,  they  give  no  right  to  open  or  use  it 
as  a  street ;  but  the  property  remains  vested  in  the  individual  as 
it  was  before,  free  from  all  liability  to  be  opened  as  a  public  highway, 
without  new  proceedings. 

The  public  have  no  other  mode  of  acquiring  the  right  to  the 
land  (without  the  express  ar  implied  consent  of  the  owner),  but  by 
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certain  prescribed  proceedings  ;  and  if  those  proceedings  are  annul- 
led and  declared  to  be  of  no  effect,  the  right  of  the  public  never 
vests.  The  public  would  then  pay  their  money  without  any  equiva- 
lent. If  the  property  is  not  transferred  to  the  public,  but  the  indi- 
vidual retains  it  as  before,  he  cannot  compel  payment  for  it.  The 
owner  is  in  no  wise  injured  by  this  result.  His  property  is  un- 
touched ;  for  unless  the  damages  are  previously  paid,  the  street  cannot 
be  opened.  The  only  consequence  is,  that  things 'remain  exactly  as 
they  were — and  there  is  no  street.  Nor  ought  there  to  be  a  street 
where  the  funds  of  the  public  (whom  the  county  commissioners  in 
this  respect  represent),  are  in  such  a  condition  as  not  to  admit  of 
paying  within  the  *year,  without  greater  public  detriment  r*n<\z 
and  inconvenience  than  dispensing  with  the  street.  Indeed  * 
it  would  seem  at  present  that  some  streets  had  better  be  dispensed 
with  than  that  the  expenditure  of  money  from  the  county  treasury 
should  be  continued  on  a  scale,  which  has  within  a  very  few  years,  in- 
volved the  county  in  debts  and  responsibilities  to  near  a  million  of 
dollars,  and  which  appear  by  the  return  in  these  cases,  to  be  more 
likely  to  increase  than  to  diminish,  unless  great  care  be  taken. 

Motion  denied. 

Cited  by  Counsel,  10  Barr  95  ;    5  Wright  465.     ||  21  Smith  46  ;    7  Norris 
51 1  ;  9  Id.  500  ;  s.  c.  7  W.  N.  C.  346  ;  12  Id.  402.  || 

||  Cited  by  the  Court,  as  a  precedent  for  the  issuance  of  an  order  for  the 

?ayment  of  road  damages  by  the  Quarter  Sessions  :  In  re  Sedgeley  Avenue, 
Norris  514 ;  s.  c.  7  W.  N.  C.  4  ;  wherein  see  also  a  review  of  the  changes 
made  by  legislation  for  the  recovery  of  road  damages  in  Philadelphia  :  s.  p. 
Phila.  v.  Wright,  12  W.  N.  C.  401. 

Cited  in  dissenting  opinion  as  to  the  issuance  of  mandatory  writs  in  the 
Quarter  Sessions  :  In  re  Kensington  and  Oxford  Turnpike  Co.,  10  W.  N.  C. 


[PHILADELPHIA,  FEBRUARY  18,  1837.] 

Warner's  Estate. 


The  Orphans'  Court  has  no  jurisdiction  to  determine  the  validity  of  the 
claim  of  an  alleged  creditor  of  a  decedent.  The  remedy  of  the  creditor  must 
be  pursued  in  the  courts  of  law.1 

BENJAMIN  WARNER,  of  the  City  of  Philadelphia,  died  in  the 
month  of  Sepetmber  1821,  having  made  his  last  will  and  testa- 
ment as  follows  :  — 

"  Be  it  remembered,  that  I,  Benjamin  Warner,  of  the  city  of 

II1  This  is  not  now  the  law,  for  a  review  of  which  see  Hammett's  Appeal, 
2  Norris  392.  and  cases  there  cited.  II 

295 


SUPREME  COURT  \De 

[Warner's  Estate.] 

Philadelphia,  bookseller,  being  of  sound  mind,  memory  and  un- 
derstanding, do  hereby  make  my  last  will  and  testament,  in  man- 
ner following,  that  is  to  say — 

"  First — 1  will  that  all  my  just  debts  and  funeral  expenses  shall 
be  duly  paid   and  satisfied,  for  which,  and  other  purposes  herein 
after  declared,   I  do   hereby  nominate  and    appoint  my  brother, 
Joseph  Warner,  and   my  brother-in-law,  Redwood  Fisher,  execu- 
tors of  this  my  last  will  and  testament. 

"Item — I  give  and  bequeath  to  my  beloved  wife  Lydia,  one 
annuity  or  yearly  sum  of  two  thousand  five  hundred  dollars, 
commencing  from  the  day  of  my  decease,  and  to  be  paid  to  her 
*2QH1  out  °^  any  *moneys  of  my  estate,  in  quarterly  payments, 
'  for  and  during  all  the  term  of  her  natural  life.  More- 
over. I  give  to  her,  my  said  wife,  all  my  household  goods,  kitchen 
furniture,  horses,  carriages,  plate,  and  all  other  articles  and  things 
purchased  for  family  use. 

"  Item — I  give  and  devise  unto  my  said  brother,  my  interest  in 
the  Cherry  Hill  Estate,  to  hold  to  him  for  and  during  all  the 
term  of  his  natural  life.  The  mortgages  on  that  property,  I 
direct  shall  be  paid  by  my  estate. 

"  Item — I  do  hereby  authorize  my  executors  to  purchase  any 
real  estate  which  I  hold  as  security  for  any  debt  or  debts,  for  the 
purpose  of  securing  such  debts,  and  to  take  the  conveyances  for 
the  same  in  their  own  names,  and  to  sell,  rent,  or  convey  the 
same  whenever  they  may  see  fit,  for  the  benefit  of  my  estate. 
And  I  do  hereby  authorize  my  said  executors,  or  the  survivor 
of  them,  to  make  any  disposition  they  may  think  best,  of  my 
brewery,  at  Cincinnati,  in  the  state  of  Ohio,  and  the  land  be- 
longing to  the  same,  either  to  continue  the  business  there,  or  to 
exchange  the  said  estate  for  other  property,  or  for  any  securities, 
and  to  sell,  dispose  and  convey  the  premises  taken  in  exchange. 

Item — I  do  hereby  authorize  and  empower  my  said  executors,  to 
sell  and  dispose  of  all  my  real  estate,  whenever  they  may  see  fit,  at 
and  for  the  best  price  that  can  be  reasonably  obtained  for  the  same  ; 
and  upon  receipt  of  the  purchase-money  or  security  therefor,  by 
good  and  sufficient  deeds,  conveyances  and  assurances,  in  the  law 
to  grant  and  convey  the  same  unto  the  purchaser  or  purchasers 
thereof,  his,  her,  or  their  heirs  and  assigns,  in  fee  ;  and  until  such 
sales,  that  the  same  shall  be  and  remain,  in  the  management  of  my 
said  executors.  And  it  is  my  desire  that  my  said  executors  shah 
collect  in  all  ray  outstanding  debts,  as  soon  as  the  same  can  be  con- 
veniently done ;  and  from  thence,  and  from  the  moneys  arising 
from  my  real  estate,  and  from  any  other  sources  of  my  estate,  that 
they  pay  and  satisfy  the  debts  due  and  owing  by  me;  and  until 
such  payments  can  be  made,  that  they  in  their  capacity  as  my 
executors,  may  give  or  endorse  any  note  or  notes  from  time  to  time, 
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in  renewal  of  notes  given  or  endorsed  by  me,  until  the  debts  due 
thereon  shall  be  fully  paid  and  satisfied  ;  which  notes  so  to  be  given 
or  endorsed  by  my  said  executors,  or  the  survivor  of  them,  shall  be 
as  fully  binding  on  my  estate,  as  those  originally  given  by  myself. 
And  forasmuch  as  a  precipitate  sale  of  my  stock  in  trade  would  be 
highly  disadvantageous  to  my  estate,  and  being  satisfied  that  iny 
business  might  be  carried  on  to  advantage,  I  do  therefore  authorize 
and  empower  my  said  executors,  and  the  survivor  of  them,  either 
by  themselves,  or  by  persons  by  them  to  be  engaged  for  that  pur- 
pose, to  carry  on  and  continue  my  business,  at  the  risk  and  for  the 
benefit  of  my  estate,  so  long  as  they  may  see  fit,  upon  the  same 
plan  as  I  have  conducted  the  same,  which  will  appear  from  my 
books  of  account ;  to  the  end,  and  with  a  view  that  any  or  either 
of  my  sons,  *in  the  sole  discretion  of  my  said  executors,  or  r*oQ7 
the  survivor  of  them,  may  succeed  to  the  business,  and  take  *• 
the  establishment  on  his  or  their  arriving  at  the  age  of  twenty-one 
years,  on  such  terms  and  conditions  as  my  said  executors  may 
see  fit. 

"And  it  is  my  mind  and  will  that  so  long  as  my  executors,  or 
the  survivor  of  them,  shall  continue  to  carry  on  the  said  business, 
that  the  store  and  premises  now  occupied  by  me  in  High  street, 
shall  and  may  be  held  and  occupied  for  that  purpose. 

"  Item — I  direct  my  executors  that  the  moneys  which  shall  come 
to  their  hands  from  the  debt  due  to  me  by  my  brother-in-law 
Redwood  Fisher,  shall  be  applied  by  them,  immediately  on  receipt 
thereof,  one-third  part  thereof  in  the  purchase,  from  the  Life  In- 
surance Company,  of  a  sum  of  money,  payable  to  his  son  William 
R.  Fisher,  if  and  when  he  shall  arrive  at  the  age  of  twenty-five 
years  ;  another  third  in  the  purchase  from  the  same  company  of  a 
sum  payable  to  his  son  Samuel  G.  Fisher,  if  and  when  he  shall  arrive 
at  the  age  of  twenty-five  years ;  and  the  remaining  third  thereof, 
in  the  purchase  from  the  said  company,  of  a  sum  to  be  paid  to  his 
son,  Miers  Fisher,  if  and  when  he  shall  arrive  at  the  age  of  twenty- 
five  years. 

"And  all  the  rest,  residue  and  remainder  of  all  my  estate,  what- 
soever and  wheresoever,  I  give,  devise  and  bequeath  unto  all  my 
children,  their  heirs,  executors,  administrators  and  assigns,  to  be 
equally  divided  between  them,  part  and  share  alike,  when  they 
respectively  shall  arrive  at  full  age.  And  I  do  hereby  nominate 
and  appoint  my  said  wife,  and  my  said  brother  Joseph,  and  my 
said  brother-in-law  Redwood  Fisher,  guardians  of  the  persons 
and  estate  of  my  said  children.  Provided,  always,  that  whatever 
I  have  hereinbefore  given  to  my  said  wife,  is  in  lieu  and  full  satis- 
faction of  her  dower  and  thirds  of  and  in  my  estate.  Lastly,  I 
do  hereby  revoke  all  wills  and  testaments,  by  me  at  any  time 
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heretofore  made  and  published,  and  declare  this  only  to  be  and  con- 
tain my  last  will  and  testament." 

Joseph  Warner,  one  of  the  executors,  settled  certain  accounts 
of  his  administration,  which  in  the  Orphans'  Court  were  referred 
to  auditors,  who  made  a  report  containing  the  following,  among 
other  matters. 

"  The  executor  has  himself  made  distribution  of  the  assets, 
which  came  into  his  hands,  by  paying  the  specialty  debts  in  full, 
and  a  dividend  of  eighty  cents  in  the  dollar,  on  the  debts  by 
simple  contract.  The  estate  not  being  quite  sufficient  for  this 
dividend,  the  executor  has  advanced  out  of  his  private  funds, 
nearly  two  thousand  dollars,  as  will  appear  by  the  last  account. 
It  remains  to  be  inquired,  whether  the  distribution  which  has  been 
made  is  correct. 

"  The  only  person  who  makes  any  objection  to  the  distribution, 
*298~l  *8  *Daniel  Man,  who  alleges  that  he  has  a  subsisting 
J  demand  against  the  estate,  upon  which  he  is  entitled  to  a 
dividend.  His  claim,  as  submitted  to  your  auditors,  is  founded  on 
six  promissory  notes,  drawn  by  the  testator  in  favor  of  Joshua  & 
Thomas  Gilpin,  and  by  them  endorsed  in  blank. 

"  No.  1  dated  8  month,  25th,  1821,  at  two  months  for  $457  10 

2  "      7     "        13th,     "          five       "  806  10 

3  "      9     "        18th,     "          three     "  430  00 

4  "      9     "         18th,     "  three     "  510  00 

5  "      7     "        23d,      "          five       "  650  00 

6  "      8     "        16th,     "          six        "  802  12 

"All  these  notes  fell  due  after  the  decease  of  the  testator,  and 
were  protested  at  maturity  for  non-payment. 

"  Mr.  Sergeant,  on  behalf  of  the  executor,  stated  that  these  notes 
had  always  been  disputed ;  that  no  claim  had  ever  been  made  under 
them,  till  the  year  1828,  when  payment  was  refused ;  that  an 
action  was  brought  upon  them  in  the  District  Court,  for  the  city 
and  county  of  Philadelphia,  on  the  6th  of  December  1828,  to  which 
action  the  executor,  on  the  7th  of  October  1831,  pleaded  the 
statute  of  limitations,  which  plea  had  not  yet  been  replied  to,  and 
that  the  action  was  still  pending. 

"  Mr.  Wheeler,  on  the  part  of  Daniel  Man,  contended  that  the 
plea  of  the  statute  of  limitations  could  not  be  interposed  as  a  bur 
to  the  claim,  because  the  executor  is  a  trustee  for  the  creditors. 
In  support  of  his  position,  he  cited  and  relied  upon  the  case  of 
Johnston  v.  Humphreys,  14  S.  &  R.  394. 

*'  Your  auditors  are  of  opinion,  that  the  case  before  them  does 
not  come  within  the  principle  of  that  decision.  The  right  of  an 
executor  to  plead  the  statute  of  limitations  against  a  person, 
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claiming  as  a  creditor  of  the  estate,  has  never  been  questioned. 
The  executor  owes  it  to  the  distributees  (and  where  the  estate, 
as  in  the  present  instance,  is  insolvent,  to  the  creditors)  to  plead 
the  act  of  limitations  against  claims  of  which  he  has  reason  to 
suspect  the  validity.  The  doubt  has  been,  whether,  in  such  a 
case,  the  other  creditors  might  not  compel  the  executor  to  plead 
the  statute  contrary  to  his  own  inclination.  Case  of  George 
Smith's  Estate,  Ashmead  352.  In  this  case  the  statute  had  not 
commenced  running  at  the  testator's  death,  but  in  the  opinion  of 
your  auditors,  that  circumstance  does  not  affect  the  question. 
As  the  claimant  will  have  an  opportunity  of  taking  the  opinion 
of  the  court  upon  the  matter,  and  as  they  have  stated  in  this 
report  all  the  material  facts  upon  which  he  relies,  your  auditors 
do  not  conceive  it  necessary  to  go  into  a  full  discussion  of  the 
question  of  law,  which  has  been  raised.  Considering  the  plea  set 
up  on  the  part  of  the  executor  as  a  complete  bar  to  *the  r>9qq 
recovery  of  the  claim,  your  auditors  report  that  Daniel  Man  *• 
is  not  entitled  to  any  dividend,  and  that  the  distribution  already 
made  by  the  executor  is  correct,  and  should  be  confirmed  by  the 
court." 

On  the  coming  in  of  the  auditors'  report,  exceptions  were  filed 
on  the  part  of  Daniel  Man ;  and  after  argument,  the  Orphans' 
Court  overruled  the  exceptions  on  the  17th  of  September  1836, 
the  following  opinion  being  delivered  by  Judge  J.  R.  Jones : 

"  The  case  before  us  presents  a  single  question,  whether  an 
executor  can  in  equity  plead  the  statute  of  limitations,  in  bar  of 
a  claim  which  falls  due  after  the  death  of  his  decedent. 

"  That  an  executor  is  in  equity  treated  as  a  trustee  for  persons 
interested  in  the  distributive  succession  of  his  testator,  cannot  be 
doubted.  That  a  trustee  in  some  cases,  cannot  plead  the  statute 
of  limitations  is  indisputable.  That  all  cases  of  trust  are  not 
exempt  from  the  bar,  is  equally  clear. 

"  The  first  step  in  this  case  is  to  discriminate  between  trusts 
barred  by  the  statute  and  such  as  are  not;  to  settle  some  prac- 
tical criteria  for  testing  the  general  applicancy  of  the  statute  of 
trusts. 

"  The  early  principles  are  exceedingly  vague.  In  some  author- 
ities we  find  the  position,  that  trusts  in  general,  in  others  that 
direct  trusts  are  not  barred  by  the  statute.  But  these  general 
expressions  were  soon  qualified.  Modern  cases  gradually  narrowed 
the  limits  of  the  doctrine,  and  at  length  have  defined  it  with  pre- 
cision. It  would  be  labor  lost  to  follow,  step  by  step,  the  long  and 
tortuous  series  of  cases  down  to  Kane  v.  Bloodgood,  and  Murray 
v.  Koster,  in  which  the  final  results  are  accurately  developed,  and 
to  App  v.  Driesback,  the  Pennsylvania  case,  which  recognises 
those  New  York  cases,  and  renders  them  conclusive  authority  in 
this  court. 
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"  The  principles  thus  settled,  give  us  these  criteria.  Trusts  not 
barred  by  the  statute  must  be — 

"  1.   Direct  and  continuing. 

"  2.  Exclusively  cognisable  in  equity. 

"  3.  Arising  between  trustee  and  cestui  que  trust. 

"  In  explanation  of  the  second  of  these  criteria,  the  language 
of  Chancellor  Kent  is  very  explicit.  A  party,  he  lays  it  down,  ia 
barred  in  equity,  whenever  he  could  have  brought  his  action  at 
law,  and  neglected  to  do  so,  until  the  limitation  of  the  statute 
intervened. 

"But  clear  as  the  New  York  cases  are,  a  shadow  of  doubt 
seems  thrown  on  their  authority  by  Johnson  v.  Humphreys,  14 
S.  &  R.  394,  in  our  own  Supreme  Court,  which  has  been  strenu- 
ously pressed  for  the  exceptant.  Here  the  court  say,  that  the 
trusts  exempt  from  the  bar  are: — 1st,  direct  and  continuing. 
2d,  arising  between  trustees  and  cestui  que  trust ;  and  the  other 
qualification  of  being  exclusively  cognisable  in  equity  is  omitted; 
an  omission  the  more  remarkable  as  Kane  v.  Bloodgood,  is  cited 
*300~l  ^  auth°rity-  Whether  * Johnson  v.  Humphreys  be  irre- 
•'  concilable  with  the  New  York  cases  need  not  be  particu- 
larly investigated,  since  those  cases  are  conclusively  authenticated 
by  the  subsequent  authority  of  App  v.  Driesback,  2  Rawle. 

"  The  second  of  these  criteria,  applied  as  a  test,  settles  the  ques- 
tion before  us.  The  expectant's  claim  is  not  a  trust  exclusively 
cognisable  in  equity,  it  is  in  fact  primarily  and  properly  enforce- 
able at  common  law.  This  court  takes  no  cognisance  of  such 
claims  as  the  present,  except  indirectly  and  from  necessity.  The 
proper  forum  is  a  common-law  court.  But,  says  the  exceptant, 
there  is  a  statutory  restriction  on  a  creditor's  power  of  enforcing 
his  claim  in  a  common-law  court,  and  thus,  that  the  present  case 
is  brought  even  within  the  rule  we  lay  down.  That  partial 
restriction  was  enacted  in  1834  (35  sec.  act  24  Feb.,  p.  80),  long 
subsequent  to  the  exceptant's  claim ;  and  in  the  present  case 
assuredly  does  not  operate,  whatever  may  be  its  general  effect; 
which  we  are  not  now  required  to  consider. 

"  The  exceptant's  claim  not  being  one  of  those  trusts  which  are 
beyond  the  pale  of  the  common  law,  and  exclusively  cognisable 
in  equity,  is  thus  barred  by  the  statute  of  limitations.  Whether 
in  any  case  where  the  existence  of  the  relation  of  trustee  and 
cestui  que  trust,  is  part  of  the  subject-matter  of  controversy,  as 
it  is  here,  the  statute  would  not  bar,  we  need  not  examine ;  the 
question  being  settled  on  the  second  of  our  tests,  without  the 
necessity  of  recurring  to  the  third. 

"  In  this  case  the  exceptions  are  dismissed,  and  the  report  of  the 
auditor  confirmed." 

An  appeal  was  taken  to  this  court  by  Daniel  Man. 
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Mr.  Wheeler,  for  the  appellant,  contended  that  the  claim  of 
Man  ought  to  have  been  admitted.  The  essential  fact  (he  said), 
was  that  the  notes  fell  due  after  the  testator's  death.  There  is 
a  clause  in  the  will  providing  for  the  payment  of  debts.  The 
act  of  limitations  is  applicable  only  to  the  common-law  courts. 
The  statute  only  runs  after  death,  when  it  had  begun  to  run  in 
the  lifetime.  The  form  of  pleading  shows  this.  2  Chitty's  Plead. 
423 ;  Fritz  v.  Thomas,  1  Whart.  66  ;  1  Schoales  &  Lefroy  109. 
The  act  does  not  apply,  because  at  the  time  the  notes  fell  due  the 
funds  was  in  the  hands  of  a  trustee.  Johnson  v.  Humphreys,  14 
S.  &  R.  394  ;  Lyon  v.  Marclay,  1  Watts  275 :  Thompson  v.  McGaw, 
2  Id.  161 ;  Power  v.  Hollman,  2  Id.  221.  It  is  true  that  in  Smith 
v.  Porter,  1  Binn.  209,  it  was  decided,  that  when  a  debt  is  onc« 
barred,  it  is  not  revived  by  a  clause  in  a  will  directing  the  payment 
of  just  debts;  but  here  the  debt  never  was  barred.  2  Ves.  & 
Beames  275;  Blanchard  on  Lim.  137;  Lovelass  on  Wills  313, 
note  7  (llth  ed.) ;  Toller  on  Executors  288 ;  5  Johns.  Ch.  Rep! 
324 ;  Rogers  v.  *Rogers,  3  Wend.  503 ;  Torr's  Estate,  2 
Rawle  252 ;  Gray  v.  Bell,  4  Watts  410. 

The  court  declined  hearing  Mr.  Sergeant,  who  was  t6  argue  for 
the  apelllee. 

PER  CURIAM. — A  creditor,  though  entitled  to  object  to  the 
credits  or  charges  in  an  administration  account,  exhibited  for  set- 
tlement, cannot  go  into  the  Orphans'  Court  to  recover  his  debt. 
It  is  the  executor  and  not  the  court  that  administers  the  assets. 
The  remedy  is  not  in  equity  but  at  law ;  and  the  personal  repre- 
sentative of  the  decedent  is,  for  purposes  of  personal  recourse, 
entitled  to  trial  by  jury,  and  every  other  constitutional  advantage 
which  might  have  been  insisted  on  by  him  whom  he  represents. 
The  Orphans'  Court  has  doubtless  power  to  make  distribution, 
but  not  among  creditors.  It  can  be  made  only  when  the  debts 
are  paid  and  the  accounts  settled  ;  consequently  only  when  there 
is  no  creditor  to  claim.  We  pretend  not  to  determine  whether 
the  debt  or  contract  is  barred  by  the  statute  of  limitations,1 — that 
is  a  matter  to  be  determined  in  an  action  at  law — at  present  we 
say  no  more  than  that  the  creditor  could  not  interfere  with  the 
distribution  in  the  Orphans'  Court ;  and  that  his  exceptions,  for 
that  reason  only,  were  properly  disregarded. 

Report  of  the  auditor,  and  decree  of  the  court  affirmed.  * 

Cited  by  Counsel,  3  Whart.  417  ;  4  Id.  463  ;  8  W.  &  S.  403  ;  10  Barr  144  ; 
1  Casey  214  ;  8  Id.  487  ;  ||  18  Smith  156.  || 

|| J  Semble,  the  statute  is  not  a  bar  when  the  creditor  proceeds  in  the  Or- 
phans' Court  for  a  distributive  proportion  of  the  decedent's  estate  :  McCand- 
less's  Appeal,  11  Smith  9  ;  but  is  a  bar  in  an  action  against  the  administra- 
tor: Ibid,  and  Campbell  v.  Fleming,  13  Smith  242.|| 

*  See  1  Whart.  7.  ||  301 
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Streeper  against  Eckart  and  Another. 

IN    ERROR. 

1.  A  sale  and  transfer  of  personal  property,  made  for  the  purpose  of  pre- 
venting a  creditor  from  obtaining  execution  of  his  judgment,  is  mala  Jidt, 
and  void  against  such  creditor. 

2.  A  party  claiming  against  such  creditor  is  bound  to  remove  all  doubt 
of  the  fairness  of  the  transaction,  even  if  possession  has  accompanied  the 
transfer. 

3.  A  transfer  of  personal  property,  unaccompanied   by  a  corresponding 
change  of  possession,  is  void  as  against  creditors. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of  tres- 
pass vi  et  armis,  de  bonis  asportatis,  &c.,  brought  by  John  Streeper 
against  Christian  Eckart  and  W.  B.  Freeston. 

The  circumstances,  which  led  to  the  action,  were  as  follows : 

On  the  17th  of  August  1832,  Christian  Eckart  obtained  a 
judgment  before  a  magistrate  against  one  Thomas  Jefferies  for 
the  sura  of  370.55.  On  the  30th  of  August  following,  Thomas 
Jefferies  executed  a  bill  of  sale  to  John  Streeper  of  three  horses 
and  five  carts  for  the  price  or  sum  of  $375.  An  execution  issued 
in  the  suit  of  Eckart  v.  Jefferies  on  the  llth  of  September,  and 
was  levied  on  the  horses  and  carts  which  were  then  in  the  posses- 
sion of  Jefferies.  Streeper,  the  alleged  vendee,  gave  notice  to  the 
constable  on  the  25th  of  September,  that  the  horses  and  carts 
belonged  to  him ;  and  that  they  would  be  claimed  from  any 
person  who  might  be  possessed  of  them.  The  constable  never- 
theless proceeded  to  sell  them ;  and  Streeper  brought  this  action 
against  him  and  Eckart  to  recover  damages  for  the  taking. 

On  the  trial  before  Pettit,  President,  the  plaintiff  proved  the 
bill  of  sale,  and  an  article  of  agreement  entered  into  between  him 
and  Jefferies  on  the  31st  of  August  1832,  as  follows  : 

"  Article   of   agreement,  made   and    concluded   between    John 

Streeper  and  Thomas  Jefferies,  of  the  Northern  Liberties  (carter) 

— To  wit :  the  said  John  Streeper  agrees  to  let  to  the  said  Thomas 

his  three  horses,  two  of  which  are  bays  and  one  a  spotted  horse. 

*30TI   *Being  the  same  three  horses  which  the  said  John  Streeper 

'  bought  of  the  said  Thomas  on  the  30th  inst.      Likewise 

five  carts,   on  shares.      That,  is  the  said  Thomas  is  to  have  the 

use  of  the  said  horses  and  carts  to  work  with  ;  and  the  said  John 

is  to  find  feed  for  the    horses   sufficient,  and    keep  the   carts  in 
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repair  ;  and  to  receive  the  one-half  of  what  the  said  Thomas  may 
earn  by  the  use  of  the  said  horses  and  carts.  And  he,  the  said 
Thomas,  is  to  keep  them  in  profitable  employ.  If  not,  the  said  John 
is  at  liberty  to  take  them,  and  deprive  the  said  Thomas  of  the  use 
of  all  or  either.  Witness  their  hands,  August  31st  1832." 

The  plaintiff  also  examined  several  witnesses  to  prove,  that  Jeffe- 
ries  was  indebted  to  him  prior  to  the  30th  of  August  1833,  and 
had  agreed  to  transfer  the  horses  and  carts  to  him  in  consideration 
thereof;  and  that  the  horses  and  carts  were  actually  his  property, 
and  merely  hired  to  Jefferies. 

The  defendant's  counsel  produced  the  judgment  and  execution 
against  Jefferies,  under  which  the  property  was  sold. 

The  learned  judge  charged  the  jury  as  follows  : 

Pettit,  Pres't.  "  The  amount  of  property  in  question  in  this  case, 
is  not  large ;  but  the  principles  involved  are  of  some  importance. 
Christian  Eckart,  the  defendant,  is  charged  in  this  action  of  tres- 
pass with  having  illegally  taken  certain  horses  and  carts,  claimed 
as  belonging  to  John  Streeper,  the  plaintiff.  It  is  not  disputed  that 
the  property  was  taken  on  an  execution,  out  of  the  hands  of  one 
Jefferies.  Eckart's  case  is  substantially  this.  He  obtained  a  judg- 
ment against  Jefferies,  before  a  justice  of  the  peace,  on  the  17th  of 
August  1832,  when  Jefferies  was  the  undisputed  owner  and  posses- 
sor of  the  property,  which  became  the  subject  of  dispute.  Execu- 
tion was  issued  on  the  llth  of  September  1832,  and  this  property 
was  found  in  the  actual  possession  of  Jefferies.  and  levied  on. 
Streeper  says  that  between  the  date  of  the  judgment,  and  the 
day  of  the  levy,  he  took  possession  of  the  property  as  a  purchaser, 
and  hired  it  again  to  Jefferies  ;  and  he  asserts,  that  in  this  he  did 
what  was  lawful.  Now,  here  the  plaintiff  is  met  by  a  principle  of 
law,  viz.  :  that  after  a  judgment  has  been  obtained,  a  transfer  by 
the  defendant,  of  his  goods  and  chattels,  is  looked  upon  as  wear- 
ing a  deep  complexion  of  fraud,  and  as  subjecting  to  a  very  jealous 
examination  the  conduct  of  both  alienor  and  alienee  ;  and  that  even 
where  there  is  a  full  consideration,  if  the  possession  remain  with 
the  debtor,  the  act  is  void,  as  against  creditors.  10  S.  &  R.  424. 
A  party  claiming  against  the  creditors,  would  be  bound  to  remove 
all  doubt  of  the  fairness  of  the  transaction,  even  if  possession  ac- 
companied the  transfer.  With  this  preliminary  caution,  of  which 
the  defendant  has  the  advantage,  the  jury  will  look  at  the  plain- 
tiff's case;  for  if  *it  is  not  shown  that  he  was  a  creditor  r*gQ^ 
of  Jefferies,  there  is  an  end  of  the  controversy.  The  I 
plaintiff  alleges,  that  he  was  a  creditor ;  the  defendant  denies  it ; 
and  the  point  is  for  the  jury,  as  a  question  of  fact. 

[The  judge  here  repeated  some  of  the  testimony,  and  noticed 
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some  of  the  arguments ;  and  under  the  above  remarks,  left  the 
question  of  fact  for  the  decision  of  the  jury.] 

"  But  suppose  the  jury  are  satisfied  that  Streeper  was  a  creditor 
of  Jefferies,  then  the  question  presents  itself:  was  there  such  a 
transfer  of  property  as  the  law  will  sustain  ?  As  a  general  propo- 
sition, it  is  certainly  competent  to  a  debtor  to  make  a  bona  fide 
sale  of  personal  property,  notwithstanding  there  is  a  judgment 
against  him.  As  a  general  proposition,  it  is  equally  true  that 
horses  and  carts  may  be  lawfully  hired  out  by  the  owner  of  them 
to  another  person.  The  effort  here,  I  understand  to  be,  by  a  com- 
bination of  these  two  principles,  each  true  by  itself,  to  control  and 
defeat,  or  rather  to  escape  from  the  effect  of  another  general  propo- 
sition, which  must  be  admitted  to  be  true,  to  wit :  that,  possession 
must  accompany  the  transfer  of  personal  property,  or  it  is  void 
against  creditors. 

"  This  brings  us  to  the  inquiry,  what  kind  of  possession  does  the 
law  require  ?  The  answer  is,  that  the  possession  must  be  absolute 
and  exclusive.  There  must  be  nothing  colorable  about  it.  I  refer 
of  course  to  property  capable  of  delivery,  as  this  was.  So  far  as 
the  alienor  is  concerned,  the  possession  must  be  substantial  and 
continuing  in  its  character.  No  device  or  contrivance  which  the 
wit  of  man  could  suggest,  short  of  an  open  and  unequivocal  pos- 
session, would  be  allowed  to  defeat  the  rule  of  law. 

"  The  putting  a  third  person  in  charge  with  the  alienor,  is  but  a 
concurrent  possession,  and  would  be  inoperative.  The  taking  pos- 
session of  horses  and  carts  for  a  single  night,  followed  by  a  restora- 
tion of  them  in  the  morning,  on  an  alleged  contract  of  hiring, 
when  the  design  that  they  should  be  restored  existed  at  the  time 
of  the  taking  possession,  would  be  a  device  in  fraud  of  the  law,  and 
would  not  be  permitted  to  prevail.  Where  the  object  of  the  whole 
arrangement  is  a  mere  security  on  the  goods,  and  the  former  owner 
is  allowed  to  retain  them,  or  after  a  formal  and  temporary  posses- 
sion, intended  so  to  be,  is  suffered  to  obtain  them  again  with  all  the 
visible  marks  of  ownership,  the  arrangement  is  void  as  against 
creditors.  Any  mere  temporary  possession,  taken  with  a  view  of 
evading  the  rule  of  law  relative  to  unequivocal  possession,  but 
which  is  followed  by  placing  the  party  and  the  property  visibly  in 
the  face  of  the  world,  just  where  they  were  before  the  alleged  trans- 
fer, would  be  fraudulent.  In  thus  stating  the  law,  I  do  but  carry 
out  the  principles  of  the  decisions  of  the  Supreme  Court.  If  the 
rule  which  those  decisions  have  recognised,  not  as  new,  but  as  old 
and  previously  well  established  law,  could  be  so  readily  eluded,  they 
*o/\e-i  would  *have  been  pronounced  to  but  little  purpose.  The 
'  rule  certainly  has  vigor  enough  for  self-protection. 

"  Then  what  is  the  case  here  ?  Mrs.  Jefferies  and  Mr.  Shaw 
both  say,  that  the  object  was  to  secure  Mr.  Streeper.  Mr.  Shaw 
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suggested  the  sale  of  the  30th  of  August,  the  delivery  of  tem- 
porary possession,  and  the  return  of  the  property  under  a  con- 
tract of  hiring-  as  manifested  by  the  paper  dated  the  31st  of 
August.  The  plaintiff's  counsel  have  fairly  met  this  point,  and 
treated  the  two  papers  of  the  30th  and  31st  of  August,  as  having 
been  executed  in  pursuance  of  an  original  purpose  existing  before 
the  date  of  the  first  of  them.  If  Streeper  took  the  articles  on 
the  30th  of  August  with  an  understanding  existing  at  the  moment, 
that  he  was  to  restore  them  the  next  day  on  a  contract  of  hiring; 
and  Jefferies  the  next  day  accordingly  re  took  them  into  his  own 
use  and  possession,  the  transaction  was  fraudulent  in  law,  and 
void  as  against  Eckart's  execution. 

"Another  point  was  suggested  by  the  defendant's  counsel,  namely, 
that  Eckart  was  not  liable  in  the  suit,  even  supposing  Streeper  to 
have  a  legal  claim  upon  the  property.  The  case  is  free  from  legal 
difficulty  on  this  head.  If  Eckart  knew  of  the  levy,  and  after 
receiving  notice  of  Streeper's  claim,  approved  of  the  proceedings 
of  the  constable ;  if  he  attended  at  and  gave  his  sanction  to  the  sale 
under  his  own  execution,  he  is  liable  for  the  trespass,  if  any  was 
committed." 

The  plaintiff's  counsel  excepted  to  the  charge;  and  the  jury 
having  found  for  the  defendants,  he  took  a  writ  of  error  from  this 
court. 

The  following  specifications  were  filed : — 

1st.  The  judge  erred  in  charging  the  jury  that  a  conveyance 
by  an  individual  of  his  goods  and  chattels  after  a  judgment  is 
obtained  against  him,  wears  a  deep  complexion  of  fraud,  and  that 
even  where  there  is  a  full  consideration,  if  the  possession  remain 
with  the  debtor,  the  act  is  void  against  creditors. 

2d.  The  judge  erred  in  charging  the  jury  that  tnere  was  not 
such  a  transfer  of  property  as  the  law  will  sustain ;  because  the 
possession  of  personal  property  must  be  exclusive  and  continuing  in 
the  person  to  whom  it  is  transferred. 

&i.  The  judge  erred  in  not  charging  the  jury  that  inasmuch  as 
horses  and  carts  and  so  forth  are  the  subject  of  ordinary  hiring, 
that  suffering  the  alienor  to  take  possession  of  them  after  a  transfer 
for  a  full  consideration  to  be  used  for  the  benefit  of  the  alienee, 
that  the  alienee  has  such  a  property  in  them  as  will  enable 
him  to  maintain  an  action  against  any  person  who  may  take 
them. 

4th.  The  judge  erred  in  not  charging  the  jury,  that  from  the 
evidence  there  was  a  full  consideration  paid  for  the  horses  and 
carts,  *and  possession  taken  of  them  under  a  bona  fide  r*ong 
sale  ;  and  that  the  plaintiff  was  entitled  to  a  verdict. 

5th.  The  judge  erred  in  charging  the  jury,  that  a  party  claim- 
ing against  the  creditors  would  be  bound  to  remove  all  doubt  of 
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the  fairness  of  the  transaction,  even  if  possession  accompanied  the 
transfer. 

6th.  The  judge  erred  in  charging  that  "  the  taking  possession  of 
horses  and  carts  for  a  single  night,  followed  by  a  restoration  of 
them  iu  the  morning,  on  an  alleged  contract  of  hiring,  when  the 
design  that  they  should  be  restored  existed  at  the  time  of  the  taking 
possession,  would  be  a  device  in  fraud  of  the  law,  and  would  not  be 
permitted  to  prevail. 

7th.  The  judge  erred  in  charging,  that  "  if  Streeper,  the  plain- 
tiff, took  these  articles  on  the  30th  of  August  with  an  understand- 
ing existing  at  the  moment,  that  he  was  to  restore  them  the  next 
day  on  a  contract  of  hiring,  and  Jefferies  the  next  day  accordingly 
re- took  them  into  his  own  use  and  possession,  the  transaction  was 
fraudulent  in  law,  and  void  against  Eckart's  execution. 

The  case  was  submitted  without  argument. 

KENNEDY,  J.,  delivered  the  opinion  of  the  court,  as  follows : 
Several  errors  have  been  assigned,  consisting  of  exceptions  to 
the  charge  delivered  by  the  District  Court  to  the  jury ;  but  it  is 
considered  unnecessary  to  notice  them  in  detail,  as  we  are  of 
opinion  that  the  charge  is  perfectly  unexceptionable  throughout. 
It  is  not  only  in  accordance  with  the  principles  laid  down  and 
resolved  in  Twyne's  Case,  3  Co.  80,  which  may  be  considered  the 
leading  one  in  relation  to  covinous  transfers  of  property  made  by 
debtors,  to  hinder,  delay  or  defraud  their  creditors,  but  is  supported 
by  a  train  of  decisions  made  by  this  court,  which,  it  appears  to  me, 
ought  to  leave  no  doubt  upon  the  mind  of  any  one  as  to  what  the 
law  is  in  this  state,  on  this  subject.  See  Wilt  v.  Franklin,  1 
Binn.  521 ;  Dawes  v.  Cope,  4  Id.  258 ;  Wager  v.  Miller,  4  S.  &  R. 
123;  Clow  v.  Woods,  5  Id.  278;  Cunningham  v.  Neville,  10 
Id.  201  ;  Babb  v.  Clemson,  Id.  419 ;  Martin  v.  Mathiot,  14  Id. 
214.'  If  there  be  any  principle  established  by  these  cases,  it 
is,  that  a  transfer  of  personal  property,  unaccompanied  by  a 
corresponding  transmutation  of  the  possession,  is  void  as  against 
creditors.  This  is  a  general  rule,  clearly  settled  by  them,  which 
cannot  be  dispensed  with,  where  it  is  practicable  to  make  the 
change.  The  reason  of  the  rule  is,  that  the  possession  of  per- 
sonal property  is  prima  facie  evidence  of  ownership  ;  and  the 
person,  therefore,  who  has  once  become  the  owner  of  such  pro- 
perty, and  obtained  the  possession  of  it,  may  well  be  considered 

1  See  also,  5  Whart.  549  ;  5  Watts  484 ;  2  W.  A  S.  150  :  2  Harris  103  ;  12 
Wright  414  ;  9  P.  F.  Smith  466.  The  rule  was  held  not  to  he  applicable  in 
the  following  cases:  7  Barr  90;  5  Harris  362;  12  Id.  10;  2  Casey  73  ;  1 
Grant  207  ;  4  Wright  519  ;  4  P.  F.  Smith  517  ;  5  Id.  393.  Nor  does  it  apply 
to  sales  of  chattels  real :  6  Harris  64.  Nor  to  assignments  for  the  benefit  of 
creditors  :  5  W.  &  S.  309 :  6  Id.  325  ;  1  Harris  592. 
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in  the  actual  possession,  and  continue  to  exercise  daily  acts 
of  ownership  over  it.  He  thereby  necessarily  acquires  a  credit 
on  account  of  it,  which,  from  the  very  nature  of  things,  must 
continue  to  be  the  case  while  he  retains  the  possession,  and  con- 
tinues to  use  it.  Under  such  appearances  of  ownership,  every  man 
is  justified  in  regarding  him  as  still  being  the  owner;  and  in 
giving  him  credit,  or  having  become  his  creditor,  in  extending 
indulgence  to  him  on  account  of  it.  This  being  the  case,  it  is 
obvious  that  the  purchaser  of  property,  who  leaves  the  seller  in 
the  possession  and  use  of  it  afterwards,  as  before,  thereby  gives 
the  latter  a  deceptive  credit  in  the  world,  which  would  operate 
very  unjustly,  if  he  were  permitted  under  such  circumstances,  to 
withdraw  the  property  from  the  creditors  of  the  seller,  when  it 
becomes  the  only  means  of  paying  their  claims,  and  may  fairly 
be  supposed  to  have  influenced  them  in  giving  the  seller  credit, 
or  otherwise  indulgence,  or  possibly  both.  To  prevent  every  one, 
therefore,  from  being  deceived  by  the  appearance  of  ownership, 
when  it  has  ceased  after  having  once  existed,  the  party  to  whom 
the  right  of  ownership  has  been  transferred,  if  he  wishes  to  make 
himself  secure  against  the  creditors  of  his  vendor,  must  take  the 
property  into  his  exclusive  possession,  so  that  the  change  of  pos- 
session, which  is  an  index  of  the  transfer  of  the  right  of  property, 
may  be  visible,  and  by  this  means  become  known  to  all  whom  it 
may  concern.  Seeing,  then,  this  is  the  object  of  the  law,  in 
requiring  that  a  change  of  the  possession  shall  accompany  a  trans- 
fer of  the  right  of  property,  how  is  it  possible  that  a  change, 
merely  for  a  single  night  or  day,  can  answer  the  purpose,  and 
advertise  the  public  of  the  change  of  ownership  in  the  property. 
It  is  perfectly  manifest,  that  it  can  have  no  such  effect,  and  there- 
fore cannot  be  regarded  as  meeting  the  requisition  of  the  law  in 
this  respect.  A  sale  made,  however,  by  a  sheriff,  of  property 
taken  in  execution,  forms  an  exception  to  the  general  rule  on 
this  subject;  or  not  being  a  sale  by  the  act  of  the  owner  himself, 
but  by  operation  of  law,  it  may,  perhaps,  more  properly  be  said 
not  to  come  within  the  rule.  It  is  made  under  the  authority  of 
judicial  process  by  a  sworn  officer  of  the  law,  and  upon  public 
notice  thereof  previously  given  ;  so  that  it  is  presumed  to  be  fair, 
and  free  from  fraud,  until  the  contrary  is  made  to  appear;  and 
if  fair,  every  one  is  bound  to  take  notice  of  it.  The  vendee, 
therefore,  of  the  sheriff,  in  such  case,  may  bail  the  goods  or 
property  to  the  defendant  named  in  the  execution,  as  a  loan,  or 
otherwise,  as  he  pleases,  without  rendering  it  liable  to  be  taken 
in  execution  again  for  the  debts  of  the  same  defendant.  See 
Myers  v.  Harvey,  2  P.  &.  W.  481.1 

1  1  Harris  517  ;  12  Id.  220  ;  2  Grant  435  ;  V  Craig's  Adm's  Appeal,  27 
Smith  44S.II 
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But  suppose  that  Streeper,  in  this  case,  upon  the  property 
being  transferred  to  him  by  Jefferies,  for  a  full  consideration 
paid,  had  taken  it  into  his  own  exclusive  possession,  and  kept  it; 
the  circumstance  of  its  having  been  done  but  a  few  days  after 
atonc-i  Eckart,  one  of  *the  defendants  here,  had  obtained  a  judg- 
J  ment  against  Jefferies,  and  when  it  was  no  doubt  expected 
that  an  execution  would  be  sued  out  thereon  shortly,  was  certainly 
calculated  to  awake  suspicion,  if  not  strongly  indicative  of  the 
transfer  having  been  made  collusively,  and  with  a  fraudulent 
intent,  and  therefore  not  bona  fide.  In  Twyne's  Case,  it  was 
resolved  to  be  a  mark  of  fraud,  and  is  so  laid  down  by  this  court  in 
Babb  v.  Clemson,  10  S.  &  R.  424 ;  as  also  in  other  cases.  And 
according  to  the  statute  of  13  Eliz.  the  transfer  must  not  only  be 
made  on  a  valuable  consideration,  but  likewise  bona  fide  ;  and  hence 
if  the  sale  and  transfer  of  the  property  were  made  between  the 
parties  with  intent  to  defeat  Eckart  in  obtaining  execution  of  his 
judgment,  it  was  mala  fide  and  void  as  against  him. 

That  this  case,  judging  from  the  evidence,  was  beset  with  pretty 
strong  indications  of  fraud  in  fact  is  very  apparent;  and  it  would, 
therefore,  have  been  the  very  height  of  error  in  his  honor,  the 
Judge  of  the  District  Court,  to  have  charged  the  jury  as  the  plain- 
tiff's counsel  required,  to  wit,  "  that  from  the  evidence,  there  was  a 
full  consideration  paid  for  the  horses  and  carts,  and  possession  taken 
of  them  under  a  bona  fide  sale ;  and  that  the  plaintiff  was  entitled 
to  a  verdict."  But  there  was  certainly  great  propriety,  as  well  as 
strong  reason,  for  his  instructing  the  jury  as  he  did,  u  that  a  party 
claiming  against  the  creditors,  would  be  bound  to  remove  all  doubt 
of  the  fairness  of  the  transaction,  even  if  possession  had  accom- 
panied the  transfer." 

Being  perfectly  satisfied  with  the  instruction  of  the  court  to  the 
jury,  we  therefore  affirm  the  judgment. 

Judgment  affirmed. 

Mr.  Arundel  and  Mr.  Meredith,  were  for  the  plaintiff  in  error. 
Mr.  Jack  and  Mr.  Cohen,  for  the  defendants  in  error. 

Cited  by  Counsel,  5  Whart.  122  ;  6  Id.  58  ;  7  W.  A  S.  452  ;  1  Barr  194 : 
3  Id.  226;  6  Id.  122;  7  Id.  90;  1  Jones  453  ;  4  Harris  218  :  6  Id.  114  ;  9 
Id.  329;  1  Casey  513;  2  Id.  62  ;  5  Id.  291  ;  3  Grant  239;  4  Wright  357; 
7  Id.  106;  8  Id.  409  ;  13  Id.  403  ;  3  P.  F.  Smith  257 ;  ||  12  Id.  43.  65  ;  19 
Id.  76  ;  27  Id.  455 ;  8  Norris  83  ;  s.  c.  7  W.  N.  C.  306  ;  15  Id.  35;  s.  c.  10 
W.  N.  C.  255.11 

Cited  by  the  Court,  6  W.  4  S.  95  ;  3  Barr  329,  443  ;  5  Id.  326  ;  12  Harris 
12;  6  Casey  541.  ||  As  to  such  transfer  being  a  mark  of  fraud  which  the 
vendee  must  negative  :  Redfield  and  Rice  Mfg.  Co.  r.  Dysart,  12  Smith  66, 
67.11 
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The  Black  and  White  Smiths'  Society  against 
Vandyke. 


The  charter  of  a  private  corporation  provided,  that  if  any  member  should, 
be  found  breaking  the  rules  of  the  society,  he  should  be  served  with  a  notice 
to  attend  to  answer  at  the  next  stated  meeting,  after  which  a  decision  should 
be  held  by  ballot ;  and  if  two-thirds  considered  him  guilty,  he  should  be  dealt 
with  agreeably  to  the  by-laws.  The  by-laws  provided  "  that  no  member  shall 
be  entitled  to  receive  any  benefit  from  the  society  whose  complaints  are  the 
result  of  intoxication,"  &c.  A  member  having  been  expelled  by  the  requi- 
site majority,  on  the  ground  of  intoxication,  after  due  notice,  &c.,  broughtan 
action  in  the  Court  of  Common  Pleas  to  recover  the  allowance  granted  to 
disabled  members.  Held,  that  the  regularity  of  the  proceedings  to  expel 
him  could  not  be  inquired  into  in  that  action  ;  and  that  the  court  had  no 
jurisdiction  to  compel  payment  of  the  allowance,  by  such  action. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  for  the 
City  and  County  of  Philadelphia,  to  remove  the  record  of  an  action 
on  the  case,  brought  by  Isaac  Vandyke  against  "  The  Journeyman 
Black  and  White  Smiths'  Beneficial  Society  of  the  City  and  County 
of  Philadelphia." 

The  defendants  were  incorporated  by  charter,  approved  by  the 
Judges  of  the  Supreme  Court  and  by  the  Attorney-General,  and 
duly  enrolled  on  the  12th  of  February  1829.  The  plaintiff  had 
been  for  several  years  a  member  of  this  corporation.  The  charter 
contained  the  following  provisions,  among  others  : 

"  Article  VII.  Sec.  2.  The  stewards  shall  have  a  discretionary 
power  in  all  cases  of  doubt  as  to  the  incapability  of  a  member  to 
attend  his  usual  business  or  occupation,  and  if  they  see  fit,  shall 
call  a  physician  of  respectability,  whose  decision  shall  be  final. 

"  Article  XX.  Should  any  of  the  members  be  found  breaking 
the  rules  or  regulations  of  this  society,  so  that  the  society  may 
be  injured,  such  member  shall  be  served  with  a  notice,  signed  by 
the  president,  stating  the  charge,  and  requesting  his  attendance 
at  the  next  stated  meeting  to  answer  thereunto;  at  which  time  all 
witnesses  shall  be  freely  heard,  and  he  and  every  member  shall 
have  full  liberty  to  express  their  opinions  on  the  subject:  after  which 
a  decision  shall  be  made  by  ballot,  and  if  it  shall  appear  that  two- 
thirds  of  the  members  present  consider  him  guilty,  he  shall  be  dealt 
with  agreeably  to  the  by-laws."  f*310 

*The  by-laws  provided,  among  other  things,  as  follows:      L 

"  Art.  X.  Sec.  1.  No  member  shall  be  entitled  to  receive  any 
benefits  from  the  society,  whose  complaints  or  disease  has  been  the 
effect  of  debauchery,  intoxication,  wilful  fighting,  or  any  out- 
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rageous  conduct  of  his  own,  which  it  shall  be  the  duty  of  the  stew- 
ards at  all  times  particularly  to  investigate  ;  and  on  proof  thereof, 
such  member  or  members  shall  not  receive  any  benefits  :  and  the 
stewards  shall  report  thereof  to  the  society  at  the  next  stated  meet- 
ing ;  when,  on  sufficient  proof  thereof,  such  member  or  members 
shall  be  expelled. 

"  Sec.  3.  In  all  cases  of  doubt  as  to  any  member  or  members 
being  entitled  to  benefits,  the  stewards  shall  confer  with  the  stand- 
ing committee,  and  if  they  agree  that  he  or  they  are  not  entitled  to 
benefits,  such  member  or  members  shall  not  receive  any  benefits 
from  this  society,  unless  the  society  at  their  next  stated  meeting 
otherwise  determine ;  and  there  shall  be  no  appeal  from  the  decis- 
ions of  the  society. 

"Article  XI.  Sec.  2.  No  member  shall  be  expelled  without  first 
having  a  copy  of  the  charge  or  charges  preferred  against  him, 
with  a  notice  of  the  time  and  place  of  trial,  requesting  his  attend- 
ance to  show  cause  why  he  shall  not  be  expelled ;  which  notice  and 
charge  shall  be  left  at  his  residence,  if  known  by  the  messenger, 
and  in  his  district,  at  least  twenty-four  hours  previous  to  the  trial. 
Should  he  not  comply  with  the  said  notice,  he  shall  be  considered 
as  guilty,  and  expelled  accordingly,  forfeiting  all  claims  in  this 
society,  and  never  after  be  eligible  as  a  member." 

After  having  as  a  sick  member,  received  certain  weekly  bene- 
fits, the  plaintiff,  at  a  stated  meeting  of  the  society,  held  on  the 
6th  of  September  1834,  was  formally  charged  by  the  stewards 
"  that  his  sickness  was  caused  by  intoxication  and  other  outrage- 
ous conduct  of  his  own  :"  and  his  application  for  benefits  was 
ordered  not  to  be  paid. 

At  a  stated  meeting  of  the  society  held  on  the  4th  of  October 
1834,  the  plaintiff  himself  being  present,  the  notice  and  charge 
given  him  to  appear  at  that  meeting,  and  answers,  were  submitted ; 
but  the  case  was  adjourned  over  to  next  stated  meeting. 

At  the  stated  meeting  on  the  1st  of  November  1834,  the  notice 
and  charge  having  been  left  with  the  plaintiff  again,  the  certificate 
of  J)r.  Casper  Shaffer,  to  the  effect  that  he  was  the  plaintiffs 
attending  physician,  and  that  his  indisposition  had  been  occasioned 
by  habits  of  intemperance,  was  read.  The  plaintiff  failing  to 
appear  according  to  notice,  but  asking  delay  by  letter,  his  guilt  was 
voted  by  twenty-five  to  four,  and  his  expulsion  pronounced  by 
twenty-three  to  six. 

The  plaintiff  brought  the  suit  before  Alderman  Laws,  on  the  12th 
of  November  1834,  claiming  one  week's  benefits  due  in  August, 
and  four  weeks'  benefits  accrued  from  the  15th  of  October  to  the 
12th  of  November  1834. 

*^1  n       *The  cause  was  tried  in  the  court  below  on  the  17th  of 
J  November  1835,  and  a  verdict  given  for  the  plaintiff  for 
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$20.  The  defence  rested  upon  two  grounds.  1st.  That  as  to  so 
much  of  the  benefits  as  were  due  prior  to  expulsion,  the  society  had 
agreeably  to  the  by-law,  ordered  them  not  to  be  paid,  from  which 
order  there  could  be  no  appeal.  2d.  That  as  to  so  much  as  were 
claimed  as  having  accrued  since  the  expulsion,  the  claimant  had  no 
right  whatever,  having  ceased  to  be  a  member.  In  the  course  of 
the  trial,  the  court,  notwithstanding  the  objections  of  the  defend- 
ant's counsel,  admitted  evidence  to  invalidate  the  decisions  and 
expulsion  passed  by  the  society. 

A  verdict  having  been  given  for  the  plaintiff  pursuant  to  the 
charge  of  the  court,  the  defendants  took  a  writ  of  error,  and  filed 
the  following  specifications : 

1.  In  admitting  evidence  to  prove  the  charge  as  to  the  intem- 
perate habits,  in  which  the  sickness  or  the  complaint  of  the  defend- 
ant originated :  the  same  being  objected  to  by  the  counsel  for  the 
plaintiff. 

2.  In  admitting  evidence  to  prove  that  the  facts  seated  in  the  cer- 
tificate of  Dr.  Shaffer,  were  untrue  ;  the  same  being  also  objected  to. 

3.  In  charging  the  jury,  that  if  the  defendant  was  expelled  from 
the  society  for  an  alleged  cause  which  was  not  founded  in  truth,  he 
was  entitled  to  recover  benefits,  alleged  to  have  become  due  even 
after  the  date  of  such  expulsion,  in  this  form  of  action. 

4.  In  charging  the  jury,  that  if  the  defendant  had  been  illegally 
expelled,  he  might  treat  his  expulsion  as  a  nullity,  and  could  main- 
tain this  suit  for  dues  without  a  previous  application  to  the  Supreme 
Court  for  a  restoration  to  his  corporate  rights. 

5.  In   charging  the  jury  that  although  the  society,  under  the 
constitution   and   by-laws,  had  a  right,  at  the  meeting  of  the  6th 
of  September  1834,  to  receive  the  charge  of  the  stewards  against 
the  defendant,  and  by  a  vote  founded  on  that  charge,  to  direct  that 
the  defendant  should  not  receive  further  benefits ;  yet,  if  in  this 
action  that  charge  be  proved  to  have  been  untrue,  the  defendant 
may  recover,  and  he  need  not  wait  for  the  society  to  reverse  their 
direction. 

Mr.  Dallas,  for  the  plaintiffs  in  error,  argued  that  the  exclusive 
right  of  judging  of  the  delinquency  of  the  members,  was  vested  in 
the  corporation ;  that  the  only  question  was,  whether  the  forms 
prescribed  by  the  by-laws  had  been  complied  with ;  and  that  this 
being  satisfactorily  shown,  the  court  below  had  no  jurisdiction.  He 
cited  1  Bl.  Comm.  468 ;  Taverner's  Case,  Sir  T.  Raym.  446  ; 
Phillips  v.  Berry,  1  Ld.  Raym.  8. 

*Mr.  Kennedy,  contra,  cited  The  King  v.  Bishop  of  Ches- 
ter,  1  Term  Rep.  396 ;  Commonwealth  v.  Canal  Commis- 
sioners, 2  P.  &  W.  517. 
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The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  is  said  that  by-laws  preclusive  of  recourse  to 
remedies  beyond  the  corporate  jurisdiction,  are  void,  because  the 
general  legislative  power  only  is  adequate  to  take  from  the  citizen 
his  remedy  by  due  course  of  law.  But  a  corporator  may  undoubt- 
edly surrender,  by  consent,  a  matter  of  common  right,  which  he 
could  not  be  deprived  of  by  a  by-law  that  had  not  received  his 
assent.  Astley  v.  The  Whitstable  Company,  17  Ves.  323.  Inde- 
pendently of  implied  assent,  the  by-laws  of  a  municipal  corpora- 
tion, within  the  scope  of  its  corporate  powers,  bind,  by  statutory  or 
prescriptive  force,  all  who  happen  to  be  within  the  territorial 
limits  of  its  jurisdiction,  whether  corporators  or  strangers.  But 
the  by-laws  of  a  private  corporation  like  the  present,  derive  their 
force  from  assent,  either  actual  or  constructive.  How  far,  then, 
did  the  plaintiff  below  assent  to  the  jurisdiction  of  the  tribunal, 
by  which  he  was  disfranchised  ? 

There  are  points  of  limitation  to  the  general  presumption  of 
assent  to  things,  done  at  a  regular  meeting;  for  that  the  pre- 
sumption has  no  place  where  the  act  was  otherwise  illegal,  is 
collectable  from  Slee  v.  Bloom,  19  Johns.  456.  The  matter  here, 
however,  depends  not  merely  on  presumption  of  assent  to  a  by- 
law, but  on  the  charter  to  which  the  plaintiff  expressly  assented  at 
his  initiation ;  and  he  is  consequently  bound  by  everything  done  in 
accordance  with  it.  The  seventh  article  declares  that  the  stewards, 
doubting  the  inability  of  a  beneficiary  to  pursue  his  business,  may 
have  him  examined  by  a  physician,  whose  report  is  to  be  conclusive; 
and  the  twentieth  declares,  that  being  served  with  a  copy  of  the 
charge,  and  summoned  to  appear  at  the  next  stated  meeting,  lie 
shall,  on  trial  and  conviction  by  two-thirds,  be  dealt  with  agreeably 
to  the  by-laws.  These  ordain,  that  no  member  receive  benefits  for 
a  disease  induced  by  debauchery,  drunkenness  or  offensive  fighting  ; 
but  that  a  culprit  in  any  of  these  predicaments,  being  reported  by 
the  stewards  to  the  next  stated  meeting,  be  expelled.  The  plain- 
tiff was  thus  reported,  and  charged  by  the  stewards  with  induce- 
ment of  disease  by  intoxication ;  and  at  the  next  stated  meeting, 
the  hearing  of  the  charge  and  the  answer  submitted,  was  adjourned. 
At  the  third  meeting,  though  re-summoned,  he  failed  to  appear,  but 
sent  a  written  request  for  a  further  postponement ;  whereupon  he 
was  convicted  and  expelled  by  the  requisite  majority.  Into  the 
regularity  of  these  proceedings,  it  is  not  permitted  us  to  look. 
The  sentence  of  the  society,  acting  in  a  judicial  capacity  and  with 
undoubted  jurisdiction  of  the  subject-matter,  is  not  to  be  ques- 
*'4im  ti°ne<l  *collaterally,  while  it  remains  unreversed  by  superior 
J  authority.  If  the  plaintiff  has  been  expelled  irregularly, 
he  has  a  remedy  by  mandamus  to  restore  him ;  but  neither  by 
mandamus  nor  action,  can  the  merits  of  his  expulsion  be  re  ex- 
312 


1836.]  OF  PENNSYLVANIA.  313 

[Black  and  White  Smiths'  Society  e.  Vandyke.] 

amined.  He  stands  convicted  by  the  sentence  of  a  tribunal  of  his 
own  choice,  which,  like  an  award  of  arbitrators,  concludes  him.1 
Even  were  there  not  a  sentence  in  the  way,  payment  of  his  stipen- 
diary allowance  could  not  be  enforced  by  action.  The  society  never 
consented  to  expose  itself  to  the  costs  and  vexation  of  an  action  for 
every  weekly  pittance  that  might  be  in  arrear.  For  open  disregard 
of  the  prescribed  forms  of  procedure,  the  remedy  would  be  by 
mandamus  to  the  proper  organ  ;  but  that  results  from  the  visitori»l 
power  incident  to  the  King's  Bench,  which  is  reserved  to  this 
court  by  the  act  of  1722,  and  which  enables  it  to  supervise  and 
correct  the  abuses  of  inferior  jurisdiction.2  The  remedy  by  action 
was  therefore  misconceived. 

Judgment  reversed. 

Cited  by  Counsel,  4  Whart.  592 ;  4  Barr,  520  ;  10  Id.  359  ;  3  Harris  254 ; 
14  Wright  127  ;  II  20  Smith  469;  8  Norris  111 ;  11  Id.  512:  s.  c.  8  W.  N.  C. 
538  ;  2  Id.  73. || 

Cited  by  the  Court,  2  P.  F.  Smith  131 ;  2  Parsons  426. 

Followed  8  W.  &  S.  250. 

1  The  contrary  seems  to  be  held  in  3  Harris  254  ;  14  Wright  126. 

2  ||  See  act  14  June  1836,  \  18,  giving  the  Common  Pleas  Courts  the  like 
power  with  the  Supreme  Court  to  issue  writs  of  mandamus  to  inter  alia  cor- 
porations ;  and  §  24,  providing   for  the  recovery  of  damages.     Purd.  Dig. 
(ed.  1873),  989,  990.     Hibernia  Fire  Engine  Company  v.  Commonwealth,  8 
W.  N.  C.  320.|| 
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Beehler  against  Steever. 

IN    ERROR. 

1.  In  an  action  of  slander,  evidence  of  the  size  and  strength  of  the  defend- 
ant is  not  admissible. 

2.  In  such  action,  evidence  may  be  given  of  the  number  of  the  plain  tiffs 
children,  and  the  state  of  his  family. 

3.  Any  defence,  which  does  not  amount  to  a  justification,  may  be  given  in 
evidence,  in  mitigation  of  damages,  in  an  action  of  slander. 

4.  The  rule  of  court  which  requires  ten  days'  notice  to  be  given  of  special 
matter  intended  to  be  given  in  evidence,  does  not  apply  to  evidence  of  facts, 
which  go  in  mitigation  of  damages  in  slander. 

5.  In  slander,  for  charging  the   plaintiff  with   conspiring,  with  others,  to 
cheat  the  defendant,  it  was  held,  that  evidence  was  admissible  in  mitigation 
of  damages,  to  prove  that  the  plaintiff  was  the  clerk  of  A.  ;  that  A.  was  a 
creditor  of  B.,  who  had  failed,  and  made  an  assignment  of  his  property,  in 
which  A.  was  preferred,  so  as  to  absorb  the  fund ;  that   the  defendant   had, 
at  the  instance  of  the  plaintiff,  endorsed  notes  for  A.,  which  he  was  obliged 
to  pay.  and  was  not  preferred  in  the  assignment;  that  the  defendant  hud  a 
conversation  with  A.  within  forty-eight  hours  before  the  words  were  spoken, 
in  reference  to  this  assignment ;  and  that  the  slanderous  words  were  spoken 
in  consequence  of  the  assignment,  and  in  reference  to  it. 
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314]  *fi.  Words  may  be  actionable,  although  the  expressions  are,  "I 
believe  that,"  &c. 

7.  Where  the  words  laid  in  the  declaration  were,  "  You  have  conspired 
with  others  to  cheat  me,"  <fcc.,  and  the  words  proved  were,  "  I  believe  that 
you  huve  conspired  with  others,"  Ac.,  it  was  held  that  this  was  not  a  fatal 
variance. 

ON  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
of  Philadelphia,  it  appeared  that  Henry  D.  Steever  brought  an 
action  on  the  case  for  slander,  against  Tobias  Beehler,  to  the  term 
of  September  1833. 

The  first  count  of  the  declaration  charged  the  defendant  with 
Bpeaking  the  following  words  to  the  plaintiff:  "You  are  a  villain 
and  a  swindler,  and  you  conspired  with  others  to  cheat  me." 
The  second  count  laid  the  words  to  be  spoken  of  the  plaintiff, 
"  He  is  a  villain  and  a  swindler,"  &c.  In  the  third  count 
the  words  were  thus  laid;  "You  are  a  cheat,  a  villain  and  a 
Bwindler,  and  conspired  with  others  to  cheat."  In  the  fourth 
count  the  words  were,  "  You  are  a  damned  villain  and  a  swindler, 
and  you  conspired  with  others  to  cheat  and  swindle  me  out  of 
my  money." 

At  the  trial  of  the  cause  before  Pettit,  President,  on  the  21st  of 
November  1836,  a  witness  named  Vantine  was  produced  on  the 
part  of  the  plaintiff,  who  testified  as  follows : 

"  Some  time,  I  think  in  the  middle  of  July  1833,  or  rather  the 
latter  part  of  it,  as  I  was  sitting  at  my  breakfast,  I  heard  a  very 
loud  talking  in  the  street.  I  then  went  to  the  door  and  looked 
across  the  street,  and  saw  Mr.  Steever  and  Mr.  Beehler  at  the 
corner  of  Race  and  Third  streets,  at  Sellers  &  Davis's  store.  I 
then  went  down  to  the  corner,  and  saw  Steever  and  Beehler,  stand- 
ing both  on  the  pavement,  near  the  sill  of  the  door.  Mr.  Beehler 
was  shaking  his  fist  about ;  appeared  to  be  very  much  agitated,  and 
calling  him  ugly  names ;  among  the  rest,  he  said,  "  you  are  a  liar 
and  a  swindler,  and  a  damned  villain,  and  you  have  conspired  with 
others  to  cheat  me  out  of  my  money ;"  these  are  the  very  words ; 
at  the  same  time  shaking  his  fist  under  his  nose  ;  I  thought  he  was 
going  to  strike  him ;  appeared  to  be  in  a  great  passion ;  he  was 
talking  constantly ;  he  was  near  to  Steever  when  he  spoke  the 
words  to  him  ;  had  his  sleeves  rolled  up ;  I  stood  there  about  five 
minutes;  he  called  him  those  names  twice  in  my  hearing,  while  I 
was  there :  I  then  left,  and  went  to  my  shop,  which  is  the  fifth 
door  above  Race,  in  Third  street ;  there  were  people  collected 
together,  from  thirty  to  fifty,  some  from  Mayland's  factory,  oppo- 
site ;  I  could  not  hear  any  thing  Steever  said,  if  he  spoke  ;  when 
Beehler  advanced,  Steever  retreated ;  Beehler  and  Steever  were 
both  there  when  I  left ;  when  I  left,  the  crowd  had  not  separated ; 
Mr.  Sellers  appeared  to  be  trying  to  pacify  Beehler;  I  could  not 
hear  what  he  said." 
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*The  plaintiff's  counsel  then  asked  the  following  ques-  r*o-ic 
tion  of  the  witness  :  "  What  is  the  general  size  and  build  of  "- 
Mr.  Beehler's  person?"  to  which  the  defendant's  counsel  objected; 
but  the  learned  judge  allowed  the  question  to  be  put,  and  the 
defendant's  counsel  excepted.  The  witness  answered,  "  Beehler  is 
a  very  stout  man,  stout  built ;  you  will  not  see  many  men  as  stout. 
It  was  between  seven  and  eight  in  the  morning ;  the  two  houses 
adjoining  me  are  fifteen  feet  each,  arid  Mayland's  factory  is  three 
times  that,  I  suppose ;  my  house  is  the  third  house,  and  fifth  door ; 
a  cartway  between  the  tavern  ;  I  was  sitting  in  the  room  back  of 
my  shop  when  I  heard  the  noise  ;  it  was  very  warm  weather ;  I  did 
not  know  whose  voice  it  was,  till  I  went  to  the  door,  and  I  found 
it  was  Beehler's  voice ;  I  think  Steever  was  at  this  time  a  clerk  in 
Mr.  Richards'  compting  house ;  Beehler  is  a  sugar-refiner ;  carried 
on  business  in  Ann,  above  Vine  street,  and  below  Third ;  it  is  a 
large  establishment." 

A  witness  named  Halliday  testified  to  the  same  words  as  the  pre- 
ceding witness ;  and  in  answer  to  similar  question,  which  was  also 
excepted  to,  said,  "  Beehler  was  about  six  feet  high,  and  strong  or 
stout  in  proportion." 

Another  witness  named  Sellers,  swore,  that  as  near  as  he  could 
recollect,  Beehler  said,  "  I  believe  you  are  conspiring  with  others, 
to  cheat  me  out  of  my  money."  On  his  cross-examination  he  said, 
"  I  took  the  reference  of  the  words  spoken  by  Beehler  at  our  store, 
to  be  some  money  transactions  between  him  and  McCaraher ;  he 
referred  to  some  debt  due  by  McCaraher  to  him  ;  I  did  not  know 
of  any  assignment  of  McCaraher  preferring'  Richards  ;  Beehler  is 
in  Europe  now ;  Beehler  appeared,  at  the  time  in  the  store,  to 
listen  to  what  I  said  ;  did  not  speak  in  that  tone  of  voice  as  before." 

The  plaintiff 's  testimony  being  closed,  the  defendant's  counsel 
offered  a  witness  named  Eckstein,  to  prove  that  the  defendant  was 
in  the  habit  of  signing  notes  for  the  accommodation  of  Alexander 
McCaraher;  that  it  was  through  the  influence  of  the  plaintiff  that 
this  was  done,  and  that  the  notes  were  unpaid  at  the  time  of 
McCaraher's  failure  ;  which  evidence  was  objected  to  on  the  other 
side,  and  rejected  by  the  court. 

The  defendant  also  produced  as  a  witness  Mark  Richards,  who, 
after  testifying  to  matters  not  important  now,  was  asked  the  follow- 
ing questions : 

"  Had  you  any  conversation,  the  day  before  the  occurrence  at 
Sellers  and  Davis's  store,  with  Beehler  respecting  the  assignment 
of  A.  McCaraher?" 

Again.  "  Had  you  any  such  conversation  within  forty-eight 
hours  of  the  occurrence?" 

*  Again.     "  Was  Beehler  a  creditor  of  A.  McCaraher?"     |-*3i(j 

Again.     "Was    Steever,  the   plaintiff,   in   the    habit  of  l 
drawing  notes  for,  and  assisting  A.  McCaraher  in  raising  money  ?" 

olD 
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Again.  "  Did  Beehler  express  dissatisfaction  with  the  order  in 
which  the  creditors  of  A.  McCaraher  were  preferred  in  his  assign- 
ment?" 

The  plaintiff's  counsel  objected  to  these  questions,  and  the  court 
refused  to  allow  them  to  be  put. 

The  plaintiff's  counsel  on  the  cross-examination,  asked  the  fol- 
lowing question,  "What  family  has  the  plaintiff,  and  how  many 
children  has  he  ?"  The  defendant's  counsel  objected,  but  the  court 
allowed  it  to  be  put ;  and  the  witness  answered  that  the  plaintiff 
had  three  children,  that  he  got  his  living  as  a  clerk,  or  perhaps 
occasionally  acted  as  an  arbitrator,  and  all  would  depend  on  his  good 
character. 

The  defendant's  counsel  then  offered  in  evidence,  in  mitigation 
of  damages,  the  assignment  of  A.  McCaraher,  dated  July  19th 
1833,  to  Mark  Richards  and  E.  Vansyckle,  the  plaintiff  having 
been  stated  to  be  the  confidential  clerk  of  the  former ;  to  show  such 
a  disposition  of  McCaraher's  property  by  the  assignment  as  was 
injurious  to  the  defendant  and  likely  to  produce  loss  to  him  ;  and 
that  Mark  Richards  the  assignee,  was  so  largely  preferred  in  the 
assignment  as  a  creditor,  as  probably  to  absorb  the  funds  of  the 
estate.  The  learned  judge,  however,  refused  to  permit  this  evidence 
to  be  given. 

The  defendant's  counsel  again  offered  the  testimony  of  Eckstein, 
and  proposed  to  put  the  question  to  Richards,  before  mentioned, 
but  the  court  again  rejected  them.  To  all  which  decisions  the 
defendant  excepted. 

The  evidence  having  been  closed  on  both  sides,  the  counsel  for 
the  defendant  requested  the  judge  to  charge  the  jury  as  follows : 

1.  That  none  of  the  words  stated  in  the  declaration  are  under 
any  circumstances  actionable,  except  the  words  "you,"  or  "he" 
"conspired  with  others  to  cheat  me." 

2.  That  if  the  jury  find  for  the  plaintiff,  no  damages  can  be 
given,  except  for  those  words  which  are  actionable ;  and  that  the 
words  having  been  spoken  in  the  heat  of  passion,  and  an  offer  of  an 
apology  having  been  promptly  and  repeatedly  made,  are  strong  cir- 
cumstances in  mitigation  of  damages. 

3.  That  if  the  jury  believe  from  the  evidence,  that  the  words  used 
by  the  defendant  were  as  stated  by  Mr.  Sellers — "  I   believe  you 
are  conspiring  with  others  to  cheat  me  out  of  my  money  " — these 
words  are  not  actionable,  and   there   is   a   variance  between   the 
vords  as  laid  and  as  proved,  and  the  verdict  ought  to  be  for  the 
defendant. 

4.  That  if  the  jury  believe,  from  the  evidence,  that  the  words 
*3171   were  *8P°ken  by  the  defendant  in  the  heat  of  passion,  and 

J   merely  as  general  abuse,  and  were  neither  intended  by  him, 
nor  understood  bv  the  bystanders  as  charging  the  plaintiff  with  hav- 
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ing  committed  an  indictable  offence,  but  referred  merely  to  the 
defendant's  belief  that  the  plaintiff  was  privy  to,  or  had  influenced 
Mr.  McCaraher,  in  making  his  assignment,  to  provide  for  Mark 
Richards,  and  others,  creditors,  in  preference  to  the  debt  due  to 
defendant  for  accommodation  notes  lent  by  him  to  McCaraher,  then 
the  verdict  ought  to  be  for  the  defendant. 

The  judge  charged  the  jury  as  follows : 

"  This  is  an  action  on  the  case  for  slanderous  words.  The  plain- 
tiff alleges  in  his  declaration  that  the  defendant  falsely  and  mali- 
ciously uttered  the  following  words,  addressed  to  the  plaintiff: 

"  '  You  are  a  villain  and  a  swindler,  and  you  conspired  with 
others  to  cheat  me.'  And  in  another  count — 

" '  You  are  a  damned  villain  and  a  swindler,  and  you  conspired 
with  others  to  cheat  and  swindle  me  out  of  my  money.' 

"  One  witness,  Mr.  Vantine,  says  he  twice  heard  the  words,  '  You 
are  a  liar  and  a  swindler,  and  a  damned  villain,  and  you  conspired 
with  others  to  cheat  me  out  of  my  money." 

"  Another  witness,  Mr.  Halliday,  testifies  to  the  words, '  You  are  a 
liar,  a  damned  scoundrel  and  a  swindler,  and  you  conspired  with 
others  to  cheat  me,'  as  nearly  as  the  witness  could  recollect ;  and 
the  witness  added  that  the  defendant  repeated  the  charge  more  than 
once. 

"  So  far  it  would  seem  that  the  words  as  laid  were  substantially 
and  almost  literally  proved;  and  if  the  jury  adopt  as  true  the  testi- 
mony of  these  witnesses,  this  I  understand  is  not  denied. 

"Another  witness,  Mr.  Sellers,  testified  to  the  words,  as  far  as 
he  could  recollect  them,  "  You  are  a  liar,  and  I  believe  you  are  con- 
spiring with  others  to  cheat  me  out  of  my  money."  Throwing  out 
of  view  for  a  moment  the  words  swindler  and  villain,  which  are  in 
the  plaintiff's  declaration,  and  which  by  themselves  would  be  mere 
words  of  opprobrium,  in  which  the  vulgar  are  privileged  to  indulge ; 
the  other  words  as  laid,  '  you  conspired  with  others  to  cheat  rue 
out  of  my  money,  are  actionable  in  themselves  ;  conspiracy  to  cheat 
being  a  crime  involving  moral  turpitude,  and  punishable  by  indict- 
ment, and  the  imputation  of  such  a  crime  being  actionable,  3  S.  & 
R.  258.  No  damages  can  be  given  except  for  the  actionable  words. 
This  being  the  prima  facie  view  of  the  case,  the  other  words  come 
into  operation  as  mere  epithets,  having  no  other  effect  than  as  tend- 
ing to  show  the  state  of  mind  in  which  the  actionable  words  were 
uttered.  In  this  view  they  may  possibly  aggravate  the  character  of 
the  actionable  words. 

"  These  remarks  answered  the  first  and  second  of  the  points  sub- 
mitted in  writing  by  the  defendant's  counsel,  to  be  charged  upon 
by  the  *court,  excepting  so  much  of  the  second  point  as 
relates  to  the  heat  of  passion,  and  an  offer  of  an  apology  ;  in 
regard  to  which  I  will  say  a  few  words  presently. 
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•'  The  only  other  witness  examined  was  Mr.  Richards,  who  was 
called  by  the  defendant's  counsel.  The  jury  will  recollect  his 
testimony  with  that  of  the  other  witnesses. — From  the  whole,  the 
jury  have  an  opportunity  of  forming  a  judgment  in  regard  to  the 
situation  and  station  of  both  plaintiff  and  defendant,  and  in  rela- 
tion to  the  time,  place,  and  circumstances  under  which  the  words 
were  uttered,  and  also  to  the  matter  of  the  alleged  offer  of  an 
apology.  The  plaintiff  claims  damages.  Before  making  a  brief 
remark  or  two  on  that  topic,  which  I  shall  do  without  encroaching 
upon  the  province  of  the  jury,  let  us  look  to  the  grounds  of  the 
defence. 

"  1.  On  legal  grounds — It  is  said  '  that  if  the  jury  believe  from 
the  evidence  that  the  words  were  spoken  by  the  defendant  in  the 
heat  of  passion,  and  merely  as  general  abuse,  and  were  neither 
intended  by  him,  nor  understood  by  the  bystanders,  as  charging  the 
plaintiff  with  having  committed  an  indictable  offence ;  but  referred 
merely  to  the  defendant's  belief  that  the  plaintiff  was  privy  to,  or 
had  influenced  McCarahar  in  making  his  assignment  to  provide  for 
Mark  Richards  and  other  creditors  in  preference  to  the  debt  due  to 
the  plaintiff,  for  accommodation  notes  lent  by  him  to  McCaraher — 
then  the  verdict  ought  to  be  for  the  defendant.' 

"  The  first  branch  of  this  position  ending  with  the  words  '  indict- 
able offence,'  is  true  as  a  general  proposition ;  but  some  explana- 
tion becomes  necessary.  Where  the  words  are  actionable  of  them- 
selves, it  must  be  satisfactorily  shown  to  the  jury  that  they  were 
not  used  and  not  understood  in  an  offensive  sense  as  imputing  the 
crime.  It  is  not  enough  that  a  single  witness  who  may  have  hap- 
pened to  know  more  of  the  parties  than  others  of  the  individuals 
who  heard  the  words,  now  at  the  time  of  the  trial,  gives  his  opin- 
ion as  to  their  meaning.  The  true  question  is  what  was  understood 
at  the  time,  and  what  might  have  been  reasonably  understood  by 
the  hearers.  The  words  should  be  understood  in  court  as  all  man- 
kind would  understand  them.  They  ought  not  to  be  taken  on  the 
trial  differently  from  what  all  mankind  would  understand  them  out 
of  court.  3  S.  &  R.  261. 

Again,  as  to  the  second  branch  of  the  defendant's  fourth  point. 
If  there  had  been  an  express  reference  in  words  to  a  specific  pecu- 
niary loss,  and  an  allegation  of  cheating  by  the  party  alone,  the 
whole  charge  explaining  itself  at  the  instant,  and  showing  no 
indictable  offence  whatever,  no  action  would  lie.  But  the  case 
might  be  different  where  a  defendant,  referring  to  such  a  pecuniary 
transaction,  made  the  charge  of  a  conspiracy  with  others  to  cheat ; 
for  that  which  would  not  be  criminal,  if  done  by  the  individual, 
might  become  so,  if  performed  by  means  of  a  conspiracy  or  com- 
bination with  others.  Further  than  this — where  the  words  in 
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themselves  *unexplained  at  the  time  of  their  being  uttered,  r*o-,Q 
do  impute  an  indictable  crime  of  moral  turpitude,  there  is  ^ 
no  principle  of  law  which  will  authorize  the  court  to  say,  that  the 
verdict  ought  to  be  for  the  defendant.  And  as  to  an  independent 
extraneous  interpretation,  or  glossary  of  the  words,  the  modern  and 
true  rule  is  thus  stated  by  Judge  Duncan,  in  the  case  of  Eckert  v. 
Wilson,  10  S.  &  R.  64 :  '  That  no  subsequent  explanation  given 
on  the  trial,  showing  a  reference  to  a  transaction  not  indictable, 
can  shield  the  slanderer  from  the  whole  texture  of  these  words, 
intrinsically  considered  as  they  ought  to  be,  and  explained  as  they 
appeared  to  be  by  the  time  and  manner  of  speaking  them.' 

"  The  third  point  submitted  by  the  defendant  will  now  be  better 
understood  than  if  noticed  before  the  fourth.  It  is  for  the  jury 
to  determine,  whether  that  to  which  each  of  the  three  witnesses 
testifies,  is  true,  without  contradiction  by  any  other  witness  ;  or 
whether  there  is  a  contradiction.  It  is  in  evidence  that  the  denun- 
ciations made  by  the  defendant  were  repeated. 

"  The  jury  are  not  restrained  from  the  conclusion,  that  each  of 
the  varied  forms  of  language  was  used.  If  that  view  be  adopted, 
and  it  is  the  view  upon  which  the  plaintiffs  counsel  argued  the 
cause,  then  the  answer  to  this  third  point  becomes  unimportant. 
Should  a  different  view,  however,  be  taken,  and  the  jury  concur 
in  the  suggestion,  that  the  only  words  used  were  those  stated  by 
Mr.  Sellers,  then  it  would  be  for  the  jury,  considering  the  time, 
place  and  circumstances  of  the  utterance,  and  the  tone  and 
manner  of  the  defendant,  to  decide  whether  the  criminal  charge 
laid  in  the  declaration,  was  made  by  the  defendant  or  not.  The 
mere  form  of  expression  would  not  require  the  court,  in  point 
of  rigid  law,  to  exclude  the  case  from  the  consideration  of  the 
jury.  It  would  not  be  for  the  court  to  pronounce  peremptorily, 
that  there  was  such  a  variance  as  to  require  a  verdict  for  the 
defendant.  This  point  was  proposed  to  me  in  writing,  just  as  I 
was  about  to  charge  the  jury  ;  and  though  it  may  have  been 
before  adverted  to  by  counsel,  yet  it  is  due  to  candor,  that  I  should 
add,  that  I  did  not  understand  the  cause  to  have  been  argued  on 
either  side,  as  if  this  point  were  material,  or  as  if  a  charge  on  it 
was  expected. 

"  With  the  principles  before  stated  in  view,  the  jury  will  decide 
whether  their  verdict  shall  be  for  the  plaintiff,  or  for  the  defend- 
ant. If  for  the  plaintiff,  then  there  remains  a  very  important 
part  of  your  duty.  The  question  of  damages  is  for  the  jury.  If 
the  plaintiff  has  sustained  an  actual  injury,  the  jury  may  award 
him  compensation.  Outrage  to  the  plaintiff's  feelings  and  peace 
of  mind  may  be  considered.  Trouble,  inconvenience,  expenses, 
loss  of  time  in  seeking  redress,  may  be  taken  into  the  account. 
The  jury  may  sometimes  give  damages  to  deter  a  defendant,  and 
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others  from  similar  misconduct,  by  correcting  the  defendant; 
especially  in  cases  of  perseverance  in  the  slander  or  justification 
*X90-i  of  it.  This  should  be  done  cautiously,  *however,  and  only 
J  when  strong  circumstances  demand  it.  The  jury  must 
exercise  a  prudent  judgment  in  each  case.  But  the  defendant  says 
here,  that  the  damages  (if  any)  should  not  be  high ;  and  this  brings 
ns  to  the  defence  secondly  in  point  of  fact." 

[The  judge  here  referred  to  the  testimony  of  Mr.  Sellers  and 
Mr.  Richards  upon  the  subject  of  an  offer  of  a  compromise,  and 
stated  the  view  which  counsel  on  each  side  had  taken  of  this  evi- 
dence, and  then  proceeded  as  follows]: 

"  Certainly  an  outrage  persevered  in,  deserves  more  severe 
reprehension  than  one  retracted ;  expressions  of  sorrow,  and  an 
offer  to  compromise,  ought  to  be  carefully  weighed  by  the  jury. 
Though  they  do  not  wipe  out  the  offence,  and  relieve  the  party 
entirely  from  the  claim  for  damages,  yet  it  is  the  province  of 
the  jury  to  say,  what  effect  is  to  be  given  to  the  circumstances. 
While,  therefore,  I  would  advise  the  jury  to  regard  this  matter  as 
worthy  of  serious  consideration,  with  a  view  to  a  mitigation  of  the 
damages,  yet  the  precise  degree  of  strength  which  belongs  to  it,  is 
for  their  own  determination. 

"  The  violent  temper  of  the  defendant  has  been  referred  to  on 
both  sides.  As  to  general  bad  temper,  the  law  will  not  recognise 
it  as  a  justification.  The  jury  will  judge -of  the  effect  of  the  tes- 
timony, after  having  heard  all  the  arguments  of  counsel. 

"  Again,  the  defendant's  counsel  alleged,  that  the  defendant 
spoke  the  words  in  the  heat  of  passion,  and  while  smarting  under 
a  severe  pecuniary  loss.  The  connexion  between  defendant  and 
McCaraher — between  McCaraher  and  Mr.  Richards — and  between 
Mr.  Richards  and  the  plaintiff,  has  been  referred  to.  The  con- 
nection between  the  plaintiff  and  defendant,  as  to  any  business,  is 
not  very  clear ;  but  these  matters  have  been  averted  to. 

"  The  law  makes  allowance  for  human  frailty,  for  a  sudden  heat 
of  passion  and  provocation;  but  it  will  not  permit  a  justification 
of  a  slander,  nor  even  a  mitigation  of  damages  upon  a  principle  of 
revenge.  If  a  man  has  provocation,  and  has  time  for  reflection, 
it  is  his  duty  to  reflect.  It  is  agreed  on  all  hands,  that  nothing 
occurred  that  morning,  even  as  to  McCaraher.  The  law  will  not 
extend  its  indulgence  for  a  violation  of  its  obligations  to  him, 
who  sleeps  upon  his  provocation.  It  gives  one  charged  with  slan- 
der, an  opportunity  of  pleading  a  justification,  and  making  good 
his  words.  If  he  will  not  take  that  course,  the  provocation  must 
be  fresh  to  entitle  him  to  the  favor  of  the  law.  Then,  as  to  the 
amount  of  damages.  Though  this  point  belongs  peculiarly  to 
the  jury,  yet  I  may  remark,  that  if  you  find  for  the  plaintiff,  you 
should  look  well  to  your  verdict. 
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"  While  it  does  justice  to  the  plaintiff  and  the  public,  let  me 
advise  you  to  take  care,  that  it  does  not  show  passion,  or  prejudice, 
or  undue  excitement ;  let  it  be  such  as  you  can  reflect  upon  with 
satisfaction  *hereafter;  such  as  will  not  be  regarded  as  r+nn-t 
startling  or  extravagant,  but  will  exhibit  calmness,  and  the  *• 
exercise  of  a  sound  discretion  and  judgment.  As  to  the  alleged 
and  reputed  wealth  of  the  defendant,  let  me  caution  you  not  to  be 
misled  on  this  point.  It  is  not  often  that  there  is  danger  of  too 
small  a  verdict  in  cases  of  this  description.  Where  a  decided 
and  actual  injury  has  been  inflicted,  and  so  perseveringly  pursued, 
as  to  require  unequivocal  punishment,  and  there  is  no  other  mode 
of  inflicting  it,  than  by  the  assessment  of  damages,  a  wide  scope 
may  be  taken  by  the  jury.  Each  case,  however,  should  he  gradu- 
ated by  its  own  peculiar  circumstances.  If  the  jury  can  do  full 
justice  to  the  plaintiff  and  to  the  community,  without  taking  so 
wide  a  range,  then  the  mere  fact  of  a  man's  possessing  property, 
whether  inherited  or  earned  by  his  own  industry,  ought  not  to 
induce  a  jury  to  do  more  than  that  full  justice,  looking  to  the 
whole  case,  requires.  A  poor  man,  it  is  true,  may  feel  a  given 
verdict  more  than  a  rich  one ;  and  a  measure  of  damages,  which 
may  be  sufficient  to  do  what  is  right  in  regard  to  one,  may  be 
insufficient  in  regard  to  the  other.  But  after  all,  the  justice  of 
each  case  must  be  the  object  to  be  obtained  by  the  verdict  of  the 

JU17-" 

The  jury  found  for  the  plaintiff,  with  $2550  damages ;  and  the 

defendant  removed  the  record  to  this  court,  and  assigned  the  follow- 
ing errors : 

1.  Because  the  court  below  erred  in  admitting  evidence  of  the 
general  size  and  build  of  the  defendant  below,  and  of  what  family 
and  how  many  children  the  plaintiff  below  had. 

2.  Because  the  court  below  erred  in  rejecting  the  evidence  of 
Samuel  Eckstein,  a  witness  on  behalf  of  the  defendant  below,  on 
whose    being    sworn,  it  was    proposed  to  be  proved    by  him,   in 
mitigation  of  damages,  that  the  defendant  below  was  in  the  habit 
of  signing  notes  for  the  accommodation  of  a  certain  A.  McCaraher; 
that  it  was  through  the  influence  of  the  plaintiff  below  that  this 
was  done ;  and  that  the  notes  were  renewed  by  the  same  influence ; 
which   notes  remained  unpaid  at  maturity,  and  which   maturity 
occurred  after  the  assignment  of  said  A.  McCaraher  had  been 
made. 

3.  Because  the  court  below  erred  in  overruling  the  following 
questions,  put  by  the  counsel  of  the  defendant  below,  to  Mark 
Richards,  a  witness  on  his  behalf,  to  wit : 

"  Had  you  any  conversation,  the  day  before  the  occurrence  at 
Sellers  and  Davis's  store,  with  Beehler  respecting  the  assignment 
of  A.  McCaraher  ?" 
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Again :  "  Had  you  any  such  conversation  within  forty-eight 
hours  of  the  occurrence  ?" 

Again  :  "  Was  Beehler  a  creditor  of  A.  McCaraher  ?" 
$0.79-1       *  Again :  "Was  Steever,   the  plaintiff,  in   the  habit  of 
J   drawing  notes  for,  and  assisting  A.  McCaraher  in  raising 
money  ?" 

Again  :  "  Did  Beehler  express  dissatisfaction  with  the  -order,  in 
which  the  creditors  of  A.  McCaraher  were  preferred  in  his  assign- 
ment?" 

Which  evidence  of  Samuel  Eckstein  was  offered,  and  the  said 
questions  put,  both  before  and  after  the  offer  to  give  in  evidence 
the  assignment  of  said  A.  McCaraher,  and  as  alleged,  erroneously 
rejected. 

4.  Because  the  court  below  erred  in  rejecting  the  assignment 
of  A.  McCaraher,  offered  in  evidence  by  the  counsel  of  the  defend- 
ant below,  dated  the  19th  of  July  1836,  to  Mark  Richards  and 
E.  Vansyckel  (the  former  of  whose  confidential  clerk  the  plaintiff 
below  was  stated  to  be  in  the  opening  of  the  plaintiff's  counsel), 
in  order  to  show  (prout  the  said  assignment),  in   mitigation  of 
damages,  such  a  disposition  of  the  said  A.  McCaraher's  property, 
by  said  assignment,  as  was  injurious  to  the  defendant  below  in  this 
case,  and  of  such  a  character  as  probably  to  produce  loss  to  him ; 
that  the  said  M.  Richards,  in  whose  employment  the  said  plaintiff 
below  was  in  manner  before  shown,  and  who  was  an  assignee  under 
the  said  agreement,  was  so  largely  preferred  therein  as  a  creditor, 
as  probably  to  absorb  the  funds  of  the  estate. 

5.  Because  the  court  below  erred  in  not  charging  the  jury  as 
requested  by  the  defendant's  counsel  in  the  first  of  the  points, 
upon  which  they  requested  the  judge  to  charge  the  jury,  that 
none  of  the  words  stated  in  the  declaration  are,  under  any  circum- 
stances, actionable,  except  the  words  "you,"  or  "  he  conspired  with 
others  to  cheat  me;"  but,  on  the  contrary,  that  the  words  (in   the 
view  he  stated  of  the  case  on  this  point)  may  possibly  aggravate  the 
character  of  the  actionable  words. 

6.  That  the  court  below  erred  in  stating  to  the  jury,  in  answer 
to  the  first  part  of  the  defendant's  counsel's  fourth  point,  that  it  is 
not  enough  that  a  single  witness,  who  may  have  happened  to  know 
more  of  the  parties  than  others  of  the  individuals  who  heard  the 
words,  now  at  the  time  of  trial,  gives  his  opinion  as  to  their  mean- 
ing;  and  that  the  judge  did  not  give  a  distinct  answer  to  the  rest 
of  the  said  fourth  point  of  the  defendant's  counsel ;  and  his  answer 
thereto  was  too  vague,  and  did  not  give  such  instructions  to  the 
jury  as  the  aaid  counsel  had  a  right  to  require  ;  and,  indeed,  what 
he  said,  was  not  an  answer  thereto. 

7.  That  the  judge  below  erred  in  his  charge  to  the  jury  upon 
the  third  of  the  points  of  the  defendant's  counsel,  in  not  stating 
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to  them,  that,  if  they  believe  the  words  used  by  the  defendant  were 
as  stated  by  Mr.  Sellers,  the  words  in  the  said  point  mentioned, 
were  not  actionable,  and  there  is  a  variance  between  the  words  as 
laid  and  proved,  and  there  ought  to  be  a  verdict  for  the  defendant ; 
but  said  *that  the  mere  form  or  expression  would  not  re-  oqno 
quire  the  court,  in  point  of  rigid  law,  to  exclude  the  case  ^ 
from  the  consideration  of  the  jury,  and  it  would  not  be  for  the  court 
to  pronounce  peremptorily  that  there  was  such  a  variance  as  to 
require  a  verdict  for  the  defendant,  and  then  telling  the  jury,  that 
with  these  principles  in  view  [those  herein  stated  throughout  his 
answer  on  this  point]  they  would  decide  whether  the  verdict  ought 
to  be  for  the  plaintiff  or  defendant. 

8.  Because  the  judge  below,  in  charging  upon  the  question  of 
damages,  told  the  jury  that  trouble,  inconvenience,  expense,  loss 
of  time  in  seeking  redress,  might  be  taken  into  the  account,  when 
there  was  in  fact  not  a  particle  of  evidence  given  of  any  expenses, 
nor  of  how  much  loss  of  time  the  plaintiff  had  sustained. 

9.  That  the  judge  below  erred  in  charging  the  jury,  that   "the 
jury  may  sometimes  give  damages  to  deter  a  defendant  and  others 
from  similar  misconduct,  by  correcting  the  defendant,  especially  in 
cases  of  perseverance  in  the  slander,  or  justification  of  it." 

10.  That  in  charging  the  jury  further  on  part  of  the  defendant's 
counsel's  second  point  (as  to  the  words  being  spoken  in  the  heat  of 
passion,  and  as  to  the  offer  of  apology)  the  judge  did  not  tell  the 
jury  that  these  were  strong  circumstances  in  mitigation  of  damages, 
as  requested  by  the  said  counsel ;  and  as  to  the  former  (the  words 
being  spoken  in  the  heat  of  passion),  said  that  general  bad  temper 
the  law  will  not  recognise  as  a  justification,  and  the  jury  will  judge 
of  the  effect  of  the  testimony,  after  having  heard  all  the  arguments 
of  counsel.     Again,  that  the  defendant's  counsel  allege  that  the 
defendant  spoke  the  words  in  the  heat  of  passion,  and  while  smart- 
ing under  a  severe  pecuniary  loss  ;  and  after  observing  that  the 
connection  between  the  plaintiff  and  defendant,  as  to  any  business, 
is  not  very  clear,  the  judge  said  that  the  law  makes  allowance  for 
human  frailty ;  for  a  sudden  heat  of  passion  and  provocation  ;  but 
it  will  not  permit  a  justification  of  a  slander,  nor  even  a  mitigation 
of  damages,  upon   a  principle  of  revenge  ;  that  the  law  will  not 
extend  its  indulgence  to  him  who  sleeps  upon  his  provocation  ;  the 
provocation  must  be  fresh,  to  entitle  him  to  the  favor  of  the  law. 

11.  That  the  words  laid  in  the  third  count  of  the  plaintiff's 
declaration,  are  not  actionable,  being  laid  as  a  conspiracy  to  cheat 
generally,  and  therefore  not  sufficiently  explicit. 

Mr.  Meredith,  and  Mr.  Keemle,  for  the  plaintiff  in  error,  cited 
Jackson  t>.  Adams,  2  Bing.  (N.  C.)  402 ;  29  E.  C.  L.  R.  373 ; 
Peake's  N.  P.  C.  4 ;  Pinfold  v.  Wescott,  5  Bos.  &  Pull.  335 ;  Eck- 
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crt  v.  Wilson,  10  S.  &  R.  54 ;  Johnson  v.  Tate,  6  Binn.  121  ; 
McConnell  v.  McCoy,  7  S.  &  R.  226 ;  Barnes  v.  Holloway,  8  Term 
Rep.  150;  Hays  v.  Briefly,  4  Watts  392  ;  Thompson  v.  White,  4 
S.  &  R.  135;  Peterborough  v.  Mordaunt,  Ventris  59. 


(•O9j.~i  iM.r.  uM.it.K8  ;uiu  mi.  v.  j.nyK/nuil,  for  the  defendant  in 
-•  error,  cited  Rue  v.  Mitchell,  2  Dallas  60 ;  Starkie  on  Slan- 
der 241 ;  Andres  v.  Koppenheiffer,  3  S.  &  R.  257  :  Henry  v. 
Sims,  1  Whart.  187 ;  McClelland  v.  McCalmont,  14  S.  &  R.  462 ; 
Kennedy  v.  Gregory,  1  Binn.  89  ;  Smith  v.  Buckecker,  4  Rawle 
295 ;  Morris  v.  Duane,  1  Binn.  90  ;  Waithman  v.  Weaver,  Dow. 
&  Ryl.  N.  P.  C.  10 ;  s.  c.  16  E.  C.  L.  R.  412 ;  Avery  v.  Ray,  1 
Mass.  12 ;  Cushman  v.  Waddell,  1  Baldwin  57  ;  Cheetwood  v. 
Mayo,  5  Munf.  16 ;  McAlexander  v.  Harris,  6  Id.  465  ;  Klein- 
trobb  v.  Prescott,  4  Watts  301  ;  Coates  v.  Roberts,  4  Rawle  100 ; 
Geiger  v.  Welsh,  1  Id.  349  ;  Miller  v.  Miller,  8  Johns.  Rep.  64 ; 
Oram  v.  Peake,  2  Blacks.  Rep.  961 ;  Stretch  v.  Wisedome,  Cro. 
Eliz.  348 ;  Colman  v.  Godwin,  3  Doug.  90  ;  s.  c.  26  E.  C.  L.  R. 
43  ;  Deford  v.  Miller,  3  P.  &  W.  106  ;  Kennedy  v.  Lowrie,  1  Binn. 
393 ;  Tipton  v.  Cauley,  3  Watts  90  ;  3  Chitty  94,  615  ;  Purdon  v. 
Stacey,  5  Burr.  2698. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  slander,  for  falsely  and  mali- 
ciously uttering  the  following  words  :  "  You  are  a  villain  and  a 
swindler,  and  you  conspired  with  others  to  cheat  me."  And  in 
another  count,  "  You  are  a  damned  villain  and  a  swindler,  and  you 
conspired  with  others,  to  cheat  and  swindle  me  out  of  my  money." 
The  plaintiff  gave  in  evidence  the  speaking  of  the  words  laid  in  the 
declaration,  with  evidence  of  the  violent  conduct  of  the  defendant, 
and  then  asked  the  following  question  :  "  What  was  the  general 
size  and  build  of  Mr.  Beehler's  person  ?"  The  court  admitted  the 
testimony,  and  of  this  the  defendant  complains.  It  is  difficult  to 
perceive  what  connection  evidence  of  this  description  can  have  with 
an  action  for  slanderous  words ;  and  accordingly  it  is  admitted, 
that,  in  general,  such  evidence  is  inadmissible.  But  it  is  said  this 
case  forms  an  exception ;  but  I  have  been  unable  to  discover  any 
thing  peculiar  in  its  circumstances,  which  exempts  it  from  the 
general  rule.  The  evidence  is  not  merely  irrelevant,  but,  from  its 
character,  it  is  calculated  to  be  highly  prejudicial  to  the  defendant, 
by  influencing  the  feelings  and  passions  of  the  jury,  by  highly  col- 
ored representations  of  the  herculean  strength  and  gigantic  size  of 
the  defendant.  In  the  hands  of  skilful  and  eloquent  advocates,  we 
may  readily  conceive,  that  topics  of  this  kind  may  be  wielded  with 
great  effect.  If  evidence  of  the  size  and  general  build  of  the  de- 
fendant's person  may  be  admitted,  for  the  same  reason  we  must 
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enter  into  a  comparative  estimate  of  the  bone,  sinew  and  muscle  of 
the  respective  parties,  with  a  view  to  test  their  relative  strength,  in 
an  action  of  slander.  And  if  such  testimony  may  be  received  to 
measure  the  damages,  there  can  be  no  reason  assigned  why  evi- 
dence *of  the  size  and  strength  of  the  plaintiff  may  not  be  r^ooc 
admitted  in  mitigation  ;  and  this  would  lead  to  an  inquiry,  L 
totally  foreign  to  the  issue,  and  tending,  in  its  results,  to  mislead 
and  distract  the  jury.  It  is  difficult  to  conceive  that  words  spoken 
may  be  more  or  less  slanderous  or  obnoxious  to  small  or  excessive 
damages,  merely  from  the  relative  strength  of  the  plaintiff  and 
defendant.  If  this  was  an  action  for  assault  and  battery,  some  rea- 
sons might  be  offered  that  might  avail  the  plaintiff ;  but  in  this 
action,  it  seems  to  me,  there  was  most  manifest  error  in  the  admis- 
sion of  this  evidence. 

The  last  branch  of  the  first  error  has  not  been  sustained.  It  is 
clearly  competent  to  show  the  number  of  children,  and  the  state  of 
the  plaintiff's  family. 

The  defendant  also  complains  of  the  rejection  of  the  testimony, 
embraced  in  the  second,  third  and  fourth  errors.  That  may  be  in- 
cluded under  one  head,  and  was  in  substance  this.  The  defendant 
offered  to  prove  that  he  was  in  the  habit  of  signing  notes  for  the 
accommodation  of  a  certain  A.  McCaraher,  through  the  influence 
of  Steever,  the  plaintiff ;  that  the  notes  were  renewed  by  the  same 
influence ;  that  they  remained  unpaid  at  maturity  ;  and  this  matur- 
ity occurred  after  the  assignment  of  McCaraher  had  been  made ; 
that  the  defendant  had  a  conversation  with  Mark  Richards,  one  of 
the  assignees  of  McCaraher,  respecting  the  assignment,  within  forty- 
eight  hours  of  the  time  the  words  were  spoken,  in  which  he  ex- 
pressed his  dissatisfaction  with  the  order  in  which  the  creditors 
were  preferred  in  the  assignment ;  that  he,  Beehler,  was  a  creditor 
of  A.  McCaraher ;  and  that  in  the  assignment,  which  was  also 
offered  in  evidence,  dated  the  16th  of  July  1836,  to  Mark  Richards 
and  E.  Vansyckel,  such  a  disposition  was  made  of  the  property  of 
A.  McCaraher,  as  was  injurious  to  the  defendant,  and  of  such  a 
character,  as  probably  to  produce  loss  to  him.  And  that  M.  Rich- 
ards, the  assignee,  who  was  the  uncle  and  employer  of  Steever  as 
his  confidential  clerk,  was  so  largely  preferred  therein  as  a  creditor, 
as  probably  to  absorb  the  funds  of  the  estate ;  that  the  debt  of  Mr. 
Richards  was  contracted  in  the  ordinary  course  of  dealing  ;  not- 
withstanding which,  he  was  preferred  over  the  defendant,  who 
signed  the  notes  of  McCaraher,  without  value,  for  his  accommoda- 
tion ;  that  the  conversation,  in  which  the  words  laid  in  the  declara- 
tion, were  spoken,  had  relation  to  the  assignment ;  and  that  under 
the  influence  of  his  losses,  he  used  these  words  at  an  accidental 
meeting  between  him  and  the  plaintiff,  Steever. 

325 


825  SUPREME  COURT  [Dec.  Term, 

[Beehler  v.  Steever.] 

The  evidence  was  offered,  as  is  expressly  stated  in  the  bill  of 
exceptions,  in  mitigation  of  damages,  and  not  in  justification  of 
the  slanderous  words.1 

It  was  opposed,  as  is  now  stated,  on  two  grounds. 

1.   Because  there  was  no  notice  given,  under  the  thirty-sixth  rule 

of  the  District  Court,  which  requires  ten  days  notice  of  the  special 

matter  intended  to  be  offered  on  the  trial  under  the  general  issue. 

*3°6~1        *^'  Because  ^e  facts   thus  offered,  cannot  be  given  in 

J   evidence,  in  mitigation  of  damages. 

As  to  the  first,  it  is  by  no  means  clear  that  this  objection  was 
taken  at  the  trial ;  but  if  it  had  been,  it  cannot  avail  the  plaintiff. 
The  rule  in  actions  of  slander,  notwithstanding  some  loose  expres- 
sions to  the  contrary,  is,  that  any  defence,  which  does  not  amount 
to  a  justification,  may  be  given  in  evidence  under  the  general  issue, 
in  mitigation  of  damages.  A  justification  must  either  be  pleaded 
specially,  or,  according  to  a  very  general  practice  in  this  state,  may 
be  given  in  evidence  under  the  general  issue,  on  notice  given  to 
the  opposite  party,  ten  days  before  the  trial.  The  only  effect  of 
the  rule  in  the  District  Court  would  seem  to  be,  to  substitute  notice 
of  a  justification,  rather  than  put  the  party  to  the  trouble  of  draw- 
ing out  a  formal  special  plea.  But  it  was  not  intended  to  require 
that  notice  should  be  given  of  facts  which  go  in  mitigation  of 
damages  merely. 

But  can  the  evidence  be  given  in  mitigation  of  damages  ? — is  the 
next  question. 

Malice  is  of  the  very  essence  of  an  action  of  slander,  and  as  a 
general  rule,  any  thing  which  shows  the  existence  of  the  malice 
on  the  one  hand,  and  the  want  of  it  on  the  other,  or  the  degree 
and  the  extent  of  the  malice,  may  be  laid  before  the  jury,  and  has  a 
material  bearing  as  the  case  may  be,  either  on  the  maintenance  of 
the  suit,  or  on  the  amount  of  the  damages.  And  such  allowances 
have  been  made  for  the  infirmities  of  our  nature,  that  in  Knobel  v. 
Fuller,  2  Peake  Ev.  287,  which  case  is  referred  to,  and  approved 
in  Morris  v.  Duane,  it  was  ruled,  that  the  defendant  may  in  mitiga- 
tion of  damages,  prove  on  the  general  issue,  such  facts  and  circum- 
stances, as  show  a  ground  of  suspicion,  not  amounting  to  actual 
proof  of  the  plaintiff's  guilt.  If  a  person  truly  believes,  although 
mistaken  in  point  of  fact,  that  he  has  a  good  cause,  and  in  a 
moment  of  irritation  and  passion  makes  a  criminal  charge  against 
another,  he  is  surely  not  as  culpable  as  where  the  accusation  is 
made  without  any  reason,  either  actual  or  supposed.  The  malice 
is  much  greater  in  the  one  case  than  the  other,  and  the  party  is 
liable  to  be  mulcted  in  damages  to  a  much  greater  extent;  for  the 

1  I)  If  the  evidence  forms  a  link  in  the  chain  of  the  proof  of  the  truth  of  the 
charge,  it  is  inadmissible  under  the  general  issue  :  Porter  v.  Botkins,  9  Smith 
484.  || 

326 


1836.]  OF  PENNSYLVANIA.  826 

[Beehler  v.  Steever.] 

actual  injury  which  the  plaintiff's  character  has  suffered,  is  not  the 
only  criterion  of  damages,  but  the  jury  may  take  into  their  esti- 
mate the  wickedness  of  the  plaintiff  in  making  an  accusation  against 
his  neighbor  without  any  cause  for  suspicion.  On  the  same  prin- 
ciple it  has  been  decided,  that  a  person  may  give  in  evidence  that 
another  told  what  he  related  ;  and  this  even  when  the  slander  is 
spoken  without  reference  to  the  informer.  Kennedy  v.  Gregory,  1 
Binn.  90.  And  in  Morris  v.  Duane,  in  a  note  to  1  Binn.  90, 
Chief  Justice  Tilghman,  at  Nisi  Prius,  permitted  the  defendant  to 
prove  in  an  action  for  a  libel,  a  writing  purporting  to  be  the  copy 
of  an  anonymous  letter,  which  from  certain  marks  on  the  back  of  it, 
was  inferred  to  have  been  in  the  possession  of  B.  F.  Bache,  and 
*upon  his  death  to  have  come  to  the  defendant,  who  sue-  0097 
ceeded  him  as  editor  of  the  Aurora,  in  which  the  libel  was  •- 
published.  "  The  effect  (says  the  chief  justice)  of  any  evidence 
which  a  defendant  may  offer  is  with  the  jury,  the  competency  with 
the  court.  The  question  in  this  case  is,  whether  the  defendant  is 
entitled  to  offer  to  the  jury  this  letter,  with  the  explanations  for  any 
legal  purpose  connected  with  the  cause.  It  certainly  cannot  be 
offered  to  prove  the  plea  of  not  guilty,  and  it  is  no  legal  justifica- 
tion. But  still  is  it  not  material  ?  Can  it  be  that  like  damages 
should  be  given  against  two  defendants,  one  of  whom  received  his 
information  from  such  sources  as  were  entitled  to  a  certain  degree 
of  credit,  while  the  other  devised  it  of  his  own  wicked  imagina- 
tion ?  I  think  it  cannot.  Such  evidence  certainly  goes  to  the 
degree  of  malice,  and  must  weigh  with  the  jury  according  to  the 
circumstances  which  attended  it.  Whether  these  circumstances 
are  such  as  ought  in  reason  to  mitigate  the  damages,  they  will 
determine."  This  was  not  a  hasty  decision  of  the  chief  justice, 
and  has  been  repeatedly  recognised  in  subsequent  cases.  Its  bear- 
ing on  this  case  is  most  obvious.  The  evidence  was  offered  in 
mitigation  of  damages,  by  showing  the  degree  and  extent  of  the 
defendant's  malice  ;  for  it  is  some  extenuation  of  his  conduct  when 
we  consider  the  occasion  of  his  speaking  the  slanderous  words,  the 
transaction  to  which  he  alluded,  and  of  which  he  had  so  much 
reason  to  complain ;  the  connection  which  Steever  had  with  the 
parties  to  it,  and  the  share  he  had  in  the  transaction  ;  the  influence 
he  exerted  in  procuring  the  accommodation  of  Beehler  for 
McCaraher,  and  in  acting  in  some  measure  as  his  general  agent  in 
procuring  accommodations  for  him.  Nor  can  the  same  blame  be 
attached  to  him  as  if  he  had  devised  the  charge  without  cause  or 
shadow  of  suspicion.  Although  there  is  no  proof  of  the  actual  par- 
ticipation of  Steever  in  procuring  the  assignment,  or  of  his  agency 
in  inducing  McCaraher,  over  whom  Beehler  naturally  thought  he 
had  some  influence,  to  prefer  his  uncle  and  employer,  for  a  debt 
which  was  not  particularly  meritorious,  in  exclusion  of  Beehler 
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who  was  an  endorser,  and  as  such,  usually  preferred  in  such  assign- 
ment; yet  there  were  circumstances  connected  with  the  transaction 
which  might  have  caused  suspicion  of  some  extraordinary  influence 
in  producing  such  a  state  of  things,  in  a  mind  even  more  enlight- 
ened than  the  defendant's  appears  to  have  been. 

But  it  is  said  that  forty-eight  hours  had  intervened  between 
the  conversation  and  the  speaking  of  the  slanderous  words,  and 
this  is  a  sufficient  reason  for  excluding  this  testimony,  and  for 
this  position  the  plaintiff  relies  on  Avery  v.  Ray,  1  Mass.  Rep. 
12;  Lee  v.  Woolsey,  19  Johns.  329;  Cushman  v.  Waddell,  1 
Baldw.  f>7.  But  these  were  all  cases  of  actions  for  assault  and 
battery,  which  depend  on  different  principles.  If  the  defendant 
had  cause  to  believe  in  the  truth  of  the  charge  he  made  against 
the  defendant,  of  what  consequence  is  it  so  far  as  affects  the 
^ 0.70-1  competency  of  his  testimony,  *whether  he  heard  the  facts, 
'  which  were  the  grounds  of  his  belief,  forty- eight  hours 
before,  or  at  the  very  moment  of  speaking  the  slanderous  words  ? 
This  objection  was  not  thought  of  either  in  Kennedy  v.  Gregory, 
or  in  Morris  v.  Duane ;  nor  has  it  ever  been  alleged  as  a  reason 
for  excluding  such  testimony,  that  the  information  on  which  the 
defendant  relied,  was  communicated  to  him  some  time  before  the 
speaking  of  the  offensive  words.  In  actions  for  an  assault  and 
battery,  it  may  be  conceded  that  the  defendant  in  mitigation  of 
damages,  is  confined  to  provocations  which  immediately  precede 
the  assault.  It  must  be  so  recent,  as  to  afford  a  fair  presumption 
that  the  violence  was  committed  under  the  influence,  and  during 
the  continuance  of  excited  feeling  and  passion,  and  this  on  a 
principle  of  policy  which  should  repress,  and  not  countenance 
revengeful  feeling,  nor  in  any  way  encourage  an  appeal  to  force 
and  violence.  But  it  is  said,  that  this  doctrine  as  to  time  was 
applied  to  slander  in  Beardsley  v.  Maynard,  4  Wendell  337. 
In  that  case  it  was  decided,  that  in  an  action  for  a  libel,  the 
defendant  cannot  give  in  evidence  other  libels  published  of  him  by 
the  plaintiff,  not  distinctly  relating  to  the  same  subject ;  and  that 
the  publication  of  a  libel  three  days  previous  to  the  publication 
of  the  defendant's  libel  against  the  plaintiff  will  not  be  received 
in  evidence,  in  palliation  of  the  offence,  on  the  ground  of  pro- 
vocation. When  the  passions  have  had  time  to  cool,  redress  can 
only  be  had  by  a  resort  to  the  legal  tribunals  of  the  country  ;  for 
no  man  whose  rights  are  protected  by  the  law,  should  be  the 
avenger  of  his  own  wrong.  And  where  the  previous  publication 
has  no  relation  to  the  libel,  it  should  not  be  received  to  mitigate 
the  damages.  Nor  is  there  any  excuse  for  a  libeller,  that  the 
other  party  has  before  libelled  him.  But  the  evidence  here  was 

1  See  1  Harris  621  ;  10  Casey  116  ;  3  Wright  442. 
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not  offered  on  the  ground  of  provocation,  but  to  show  that  Beehlor 
had  some  reason  to  believe  in  the  truth  of  the  epithets  he  applied 
.to  the  plaintiff,  as  affecting  the  degree  of  malice  in  uttering  the 
slanderous  words,  so  as  to  explain  the  transaction  to  which  he 
alluded.  In  no  case  that  I  have  seen,  has  it  been  thought  mate- 
rial, on  the  question  of  the  competency  of  the  testimony,  that  the 
party  has  received  his  erroneous  impression,  either  recently,  or  at 
a  remote  period  from  the  time  the  charge  is  made.  In  Beardsley 
v.  Lathrop,  the  principle  is  recognised,  that  if  a  connection  can  be 
traced  between  the  publication  of  the  one  as  an  answer  to  the  other, 
the  former  publication  is  evidence.  The  testimony  was  excluded, 
expressly  because  no  such  connection  had  been  discovered.  And 
in  Hotchkiss  y.  Lathrop,  in  an  action  for  a  libel,  it  was  permitted 
to  give  in  evidence  a  former  publication  by  the  plaintiff,  to  which 
the  libel  was  an  answer,  to  explain  the  subject-matter,  occasion, 
and  intent  of  the  defendant's  publication.  And  for  the  same 
reason,  we  think  this  should  have  been  received,  as  it  seems  to 
explain  the  transaction,  the  occasion  and  reason  of  the  offensive 
charge.  It  is  also  a  circumstance  of  some  weight,  that  the  conduct 
of  which  the  plaintiff  complains,  occurred  *at  an  accidental  r*ooq 
meeting,  and  that  immediately  after  Beehler  being  con-  ^ 
vinced  of  the  impropriety  of  his  conduct,  he  acknowledged  his 
error,  and  tendered  all  the  amends  in  his  power. 

In  answer  to  the  errors  assigned  to  the  charge :  We  have  exam- 
ined the  charge  in  connection  with  the  errors,  and  we  can  discover 
nothing,  of  which  the  defendant  can  justly  complain ;  nor  is  there 
anything  which  has  been  alleged  as  error,  which  requires  particular 
notice,  except  the  answer  of  the  court  to  one  of  the  defendant's 
points.  The  court  was  requested  to  charge  the  jury,  that  if  they 
believe  that  the  words  spoken  were,  "  I  believe  you  are  conspiring 
with  others  to  cheat  me  out  of  my  money,"  they  are  not  actionable; 
and  that  there  is  a  variance  between  the  words  laid  and  proved,  and 
that  the  verdict  ought  to  be  in  favor  of  the  defendant. 

It  cannot  be  urged,  with  any  prospect  of  success,  that  the  words, 
"  I  believe  you  are  conspiring  with  others  to  cheat  me  out  of  my 
money,"  are  not  actionable.  The  question  has  been  too  often 
settled,  now  to  admit  of  doubt.  Nor  was  this  point  pressed,  but 
the  latter  branch  of  the  proposition  was  insisted  on.  This  is  a 
point,  not  without  plausibility,  but  yet  it  seems  to  be  settled  by 
authority.  In  actions  of  slander,  it  is  only  necessary  to  prove, 
in  substance,  the  words  laid  in  the  declaration ;  and  for  the 
defendant  to  say,  "  I  believe  you  are  conspiring  with  others  to 
cheat  me,"  amounts,  in  substance,  to  a  positive  charge,  that  you 
are  conspiring  with  others  to  cheat  me.  It  is  equal  to  a  positive 
averment  of  guilt;  for  a  man  only  avers  a  thing  because  he  is 
cognisant  of  it.  And  this  point  was  so  decided  in  Miller  v.  Miller 
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8  Johns.  Rep.  74.      The   words   laid   in    the   declaration  were, 
"  Tina  Miller  has  stole  my  watoh,  and  Polly  Miller  has  concealed 
it  for  her."     The  proof  at  the  trial  was,  that  the  defendant  said 
that  his  watch  had  been  stolen  from  him  in  the  plaintiffs  bar-room, 
and  that  he  had  reason  to  believe  that  Tina  Miller  took  it,  and  that 
her  mother  concealed  it.     It  was  held  by  the  court  that  the  words, 
in  substance,  were  the  same,  and  supported  the  declaration.     The 
court  say,  "  the  defendant  made  a  positive  charge  that  his  watch 
had  been  stolen  in  the  bar  of  the  plaintiff,  and  he  added,  that  he 
had  reason  to  believe  that  Tina  Miller  had  taken  it,  and  that  her 
mother  had  concealed  it.     The  assertion  that  he  had  reason  to 
believe  that  the  one  took  and  the  other  concealed  it,  is  equivalent 
to  the  charge  that  the  one  stole  and  the  other   concealed   it." 
Oldham  v.  Peck,  2  Bl.  Rep.  961,  is  to  the  same  point,  where  the 
court  held,  that  to  say,  "  I  am  thoroughly  convinced  that  you  are 
guilty,"  is  equal  to  a  positive  averment  of  guilt.    Besides,  so  much 
depends  upon  the  nanner  in  which  the  words  are  spoken,  that  the 
court  were  right  in  saying  to  the  jury,  that  it  was  not  for  them  to 
pronounce  peremptorily  that  there  was  such  a  variance  as  to  require 
a  verdict  for  the  defendant. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  5  W.  &  S.  365  ;  10  Barr  371  ;    8  Casey  96  ;  10  Id.  117  ; 

9  P.  F.  Smith  486 ;  2  Miles  105  ;  ||  30  Smith  514 ;  1  W.  N.  C.  69. || 

Cited  by  the  Court,  9  Barr  313 ;  2   Harris  370  ;  4  Id.  209  ;  H  Under  the 

§cneral  issue  rumors  of  the  truth  of  the  charge  are  inadmissible  :  Pease  v. 
hippen,  30  Smith  515  || 

Followed,  as  to  admissibility  of  evidence  of  the  state  of  the  plaintiff's 
family  :  Klumph  v.  Dunn,  16  Smith  147. 
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Ex  parte  Hussey. 
Ex  parte  Morton. 

1.  The  Supreme  Court  had  no  power  under  the  acts  passed  previously  to 
the  16th  of  June  1836,  to  compel  a  trustee  to  pay  over  trust  moneys  in  his 
hands,  and  in  default  of  such  payment,  to  dismiss  him  from  the  trust. 

2.  Proceedings  to  obtain  relief  under  the  13th  section  of  the  act  of  the  16th 
of  June  1836,  conferring  upon  the  Supreme  Court  the  jurisdiction  and  pow- 
ers of  a  Court  of  Chancery  in  certain  cases,  must  be  by  bill  and  subpoena : 
The  court  will  not  grunt  relief  upon  petition. 

ON  the  4th  of  February  Mr.  Earle  presented  a  petition  from 
Phoebe   Ilussey.  administratrix  of  the  goods,  &c.,  of  Ann    Eliza- 
beth Johnson,  deceased,  setting  forth  that  Isaac  Norris,  Esq.,  who 
was  trustee  for  the  said  Aim  Elizabeth  Johnson  in  her  lifetime,  had 
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in  his  hands,  as  appears  by  a  settlement  of  his  accounts,  acquiesced 
in  by  her,  the  sum  of  $885,  with  interest  from  the  llth  of  Novem- 
ber 1836  ;  that  the  said  fund  is  due  and  payable  to  the  petitioner, 
but  payment  was  refused  by  the  trustee  ;  and  praying  the  court  to 
take  such  measures  as  it  may  deem  most  fit,  to  compel  the  trustee 
to  pay  over  the  money,  or  to  dismiss  him  from  the  trust. 

On  the  same  day,  a  petition  was  presented  on  behalf  of  Joseph 
McKenzie  Morton,  alias  Joseph  Moulton  McKenzie,  setting  forth 
that  Isaac  Norris,  Esq.,  had  in  his  hands  a  portion  of  the  estate 
of  Joseph  Morton,  of  Charleston,  S.  C.,  deceased  ;  placed  in  the 
hands  of  the  said  Isaac  Norris,  to  be  disposed  of  in  conformity 
with  the  last  will  of  the  said  Joseph ;  that  by  the  terms  of  the 
said  will,  the  greater  portion  of  the  same  is  payable,  and  has 
been,  for  more  than  four  years,  due  and  payable ;  that  according 
to  the  admission  of  the  said  Isaac  Norris,  Esq.,  the  sum  of 
$1414.20  is  in  his  hands,  with  interest;  and  $1223.29  of  the 
same  is  payable  to  the  petitioner,  with  interest ;  and  that  he  had 
neglected  and  refused  to  pay,  &c. ;  and  praying  the  court  to  take 
the  proper  measures  to  compel  him  to  pay,  or  to  dismiss  him  from 
the  trust. 

Rules  to  show  cause  were  granted  in  these  cases ;  and  now, 
on  the  return  thereof,  Mr.  Earle  endeavored  to  sustain  the  pro- 
ceeding. 

*Mr.   Kennedy,   for   Mr.   Norris,   stated,    that   he  was 
ready  to  pay  over  the  fund  in  both  cases,  after  due  allow- 
ance  for  costs  and  expenses  ;  provided  the  proper  mode  of  proceed- 
ing was  resorted  to. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — [After  stating  the  circumstances] :  No  act  of 
assembly  has  been  pointed  out,  nor  am  I  able  to  discover  any, 
which  authorizes  this  court,  on  petition,  to  compel  a  trustee  to  pay 
over  money,  or  to  dismiss  him  from  his  trust.  The  first  act  on  the 
subject  is  that  of  the  24th  of  March  1818 ;  and  that  applies  only 
to  voluntary  assignments  for  the  benefit  of  creditors,  and  to  trus- 
tees of  insolvent  debtors,  and  gives  the  jurisdiction  to  the  Common 
Pleas.  The  act  of  the  29th  of  March  1819,  confers  jurisdiction  on 
the  District  Court.  The  act  of  the  29th  of  March  1823,  extends 
the  fourth  section  of  the  act  of  the  24th  of  March  1818,  to  con- 
veyances in  trust  for  femes  covert,  minors  and  others,  and  gives 
power  to  the  Common  Pleas  to  dismiss  trustees,  and  appoint 
others.  The  act  of  the  14th  of  April  1828,  prescribes  the  mode 
of  proceeding  by  the  Common  Pleas  and  District  Courts,  in 
voluntary  assignments,  or  those  by  insolvents.  The  act  of  the 

331 


331  SUPREME  COURT  [Dec.  Term, 

[Ex  parte  Hussey — Ex  parte  Morton.] 

22d  of  March  1825,  is  the  first  that  relates  to  the  Supreme 
Court,  and  empowers  it  to  grant  relief  in  equity,  as  far  as  respects 
the  appointment  of  trustees,  in  case  of  death,  infancy,  lunacy,  or 
other  inability ;  or  where  a  trustee  in  a  will  renounces,  or  refuses 
to  act ;  or  where  one  or  more  trustees  are  dead,  or  non  compos 
mentis ;  and  also  to  compel  the  trustee,  when  the  trust  is  expired, 
to  convey  the  legal  estate.  The  2d  section  authorizes  the  court  to 
proceed  on  petition  of  the  cestui  que  use.  The  3d  section  gives 
the  trustee  authority,  after  having  executed  the  trust,  to  file  his 
accounts  in  the  Supreme  Court,  or  District  Court,  or  Common 
Pleas,  on  oath,  and  empowers  the  court  to  grant  him  a  discharge, 
after  citation  and  hearing.  By  the  act  of  the  14th  of  April  1828, 
the  Circuit  Court,  District  Court  and  Common  Pleas,  have  the 
same  power  as  that  given  to  the  Supreme  Court  by  the  act  of  1825. 
The  act  of  the  21st  of  March  1831,  relates  to  voluntary  assignments 
for  creditors,  and  to  the  Common  Pleas  of  Philadelphia  County. 
The  act  of  the  14th  of  June  1836,  extends  only  to  the  Courts  of 
Common  Pleas. 

The  13th  section  of  the  act  of  16th  of  June  1836,  confers  upon 
the  Supreme  Court  and  the  several  courts  of  Common  Pleas,  the 
jurisdiction  and  powers  of  a  court  of  chancery,  so  far  as  relates  to 
"  the  control,  removal  and  discharge  of  trustees,  and  the  appoint- 
ment of  trustees,  and  the  settlement  of  their  accounts  ;"  and  also, 
"  the  care  of  trust-moneys  and  property,  and  other  moneys  and 
property,  made  liable  to  the  control  of  the  said  courts,"  and  repeats 
the  latter  provision  when  afterwards  speaking  of  the  Supreme 
*3321  *Court,  sitting  in  bane  in  the  city  of  Philadelphia,  and  the 
-*  Court  of  Common  Pleas  for  the  same  city  and  county. 

Supposing  these  clauses  to  give  this  court  power  to  proceed 
against  trustees  by  original  process,  in  other  cases  than  those  em- 
braced by  the  act  of  the  22d  of  March  1825,  yet  as  it  is  a  chancery 
jurisdiction,  and  no  other  mode  is  pointed  out,  it  can  only  be  done 
by  subpoena  and  bill,  and  not  upon  petition.  The  power  to  pro- 
ceed by  petition,  given  by  the  act  of  the  22d  of  March  1825,  is  not 
repealed  ;  that  act  is  confined  to  cases,  limited  in  their  nature,  and 
admitting  a  summary  proceeding,  without  inconvenience.  But 
without  express  power  to  proceed  in  other  cases  by  petition,  the 
ordinary  mode  of  proceeding  in  chancery  must  be  pursued,  and  is 
to  be  regulated,  until  altered,  by  the  practice  prescribed  or  adopted 
by  the  Supreme  Court  of  the  United  States.  The  prayer  of  these 
petitioners,  therefore,  cannot  be  granted. 

Cited  by  Counsel,  6  Barr  403  ;  7  Harris  51. 
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Shewell  against  Keen  and  Another. 


IN    ERROR. 


A  legacy  cannot  be  attached  in  the  hands  of  an  executor,  for  the  debt  of 
the  legatee,  by  process  of  foreign  attachment. 

ON  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
of  Philadelphia,  the  case  was  as  follows  : — 

To  December  Term,  1832,  Thomas  Shewell  issued  a  writ  of  for- 
eign attachment,  in  case,  against  Standish  Forde  and  John  B. 
Forde ;  bail,  $19,000.  The  writ  issued  on  the  1st  of  October, 
1832,  and  was  endorsed  as  follows: — 

"  Attach  all  and  singular  the  messuages,  lands,  tenements  and 
hereditaments,  goods,  chattels,  rights,  credits,  effects  and  estate, 
*real  and  personal,  whatsoever,  and  wheresoever  lying  and  r*oqo 
being,  in  your  bailiwick,  of  the  defendants,  and  especially  I 
those  which  are  devised  to  the  said  defendants  by  Sarah  Forde, 
late  of  the  city  of  Philadelphia,  deceased,  widow,  as  appears  by  her 
last  will  and  testament,  dated  July  the  10th  1832,  duly  proved  on 
the  14th  of  September  1832,  and  remaining  on  file  in  the  office  of 
the  Register  of  Wills  at  Philadelphia ;  and  summon  as  garnishees 
Charles  Keen  and  Aaron  Kille,  executors  of  said  last  will  and  tes- 
tament, or  any  other  person  or  persons  in  whose  hands  the  same 
you  shall  find." 

The  sheriff  returned  as  follows  : — 

"  October  1st  1832,  attached  as  within  commanded  all  and  singu- 
lar the  lands,  messuages  and  tenements  of  the  defendants  in  the 
county  of  Philadelphia,  and  left  a  copy  of  attachment  at  the  office 
of  the  Recorder  of  Deeds  for  the  city  and  county  of  Philadelphia, 
and  further  attached  all  the  goods,  chattels,  rights,  estate,  credit 
and  effects  of  the  defendants  in  the  hands  of  Charles  Keen  and 
Aaron  Kille,  executors  of  the  last  will  and  testament  of  Sarah 
Forde,  deceased,  and  summoned  them  as  garnishees.'' 

On  the  22d  of  June  1833,  the  plaintiff's  declaration  having  been 
filed,  judgment  was  entered  against  the  defendant. 

A  writ  of  inquiry  issued  to  September  Term  1833,  to  which 
the  sheriff  returned,  that  the  inquest  had  assessed  the  damages  at 
$11,573.39. 

The  plaintiff  then  issued  a  scire  facias  against  the  garnishees 
on  the  26th  of  September  1833,  returnable  to  December  Term 
1833;  and  in  March  1834,  filed  the  following  interrogatories  to  be 
put  to  the  defendants,  according  to  the  act  of  assembly. 
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"  Interrogatory  1.  Do  you  know  the  above  named  John  B. 
Forde  and  Standish  Forde  ?  How  long  have  you  known  them,  or 
either  of  them  ? 

"  Interrogatory  2.  Had  you  or  either  of  you,  on  the  1st  day  of 
October  A.  D.  1832,  the  date  of  the  service  of  the  foreign  attach- 
ment in  this  case,  or  have  you  or  either  of  you  since  that  time,  had 
in  your  possession,  keeping,  care,  control,  management  or  direction, 
any  goods,  wares,  merchandise,  moneys,  property,  credits,  rights 
or  effects  of  any  kind  or  description,  or  any  legacies,  moneys, 
property  or  things  devised,  belonging,  coming  or  appertaining  to 
the  said  John  B.  Forde  and  Standish  Forde,  or  either  of  them,  or 
to  which  they  are  or  were  in  any  manner  entitled,  and  which  of 
them  ?  If  yea,  how  much  ;  annex  a  proper  account  or  exhibit  to 
your  answer  hereto,  and  answer  fully  and  at  large. 
*3S41  "*  Interrogatory  3.  Had  you,  or  either  of  you,  on  the 
J  said  1st  of  October  A.  D.  1832,  or  have  you  or  either  of  you 
since,  as  executors  of  Sarah  Forde,  deceased,  received  or  had  pos- 
session of  any  property,  moneys,  effects  or  things,  or  had  any  con- 
trol over  the  same,  which  by  virtue  of  the  last  will  and  testament 
of  said  Sarah  Forde,  deceased,  belonged  to  the  said  John  B.  Forde 
and  Standish  Forde,  or  either  of  them,  and  which  of  them,  or  to 
which  they  were  in  any  manner  entitled,  or  had  any  interest 
therein  ?  Answer  fully  and  at  large ;  and  if  affirmatively,  annex 
statements  or  exhibits  of  amounts  and  facts  in  full. 

u  Interrogatory  4.  Are  all  the  debts  due  by  the  estate  of  Sarah 
Forde,  deceased,  of  whose  last  will  and  testament  you  are  the 
executors,  fully  paid  and  discharged?  Has  the  general  account 
of  your  administration  of  said  estate  been  duly  settled  and 
confirmed  ?  Annex  copies  of  the  same,  and  answer  fully  and  at  large. 

"  Interrogatory  5.  Do  you  know  of  any  other  matter  or  thing 
material  to  the  plaintiff  in  this  case  ?"  &c. 

On  the  7th  of  April,  1834,  the  following  answers  were  filed. 

1.  To  the  first  interrogatory  they  answer  and  say :  That  they 
have  been  partially  acquainted  with  John  B.  Forde  and  Standish 
Forde  for  several  years,  but  the  precise  period  they  are  unable  to 
state. 

2.  To  the  second  interrogatory  they  answer  and  say :  That  in 
their  individual  capacities  they  had  not,  nor  had  either  of  them  any, 
either  on  the  1st  of  October  or  since. 

3.  To  the  third  interrogatory  they  answer  and  say :  Yea,  that 
they,  as  executors  of  Sarah  Forae,  deceased,  had,  on  the  1st  day  of 
October  1832,   and  since,  the  possession  and  control  of  the  pro- 
perty and  effects  left  by  her,  in  which  the  said  John  B.  Forde  and 
Standish  Forde  were  interested ;  they  being  each  entitled  under 
the  will  to  one-sixth  part  of  the  residue  and  the  remainder  of  the 
estate,  after  the  payment  of  debts  and  funeral  expenses,  and  certain 
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legacies ;  two  notes  due  by  Standish  Forde  to  the  estate,  amount- 
ing to  $1406.23,  with  interest  on  them,  to  be  deducted  from 
Standish  Forde's  share.  The  statement  annexed,  marked  AM 
shows  the  property  belonging  to  said  estate,  on  hand  on  the  1st  of 
January,  1834,  when  distribution  was  made  to  the  other  legatees; 
and  the  following  property  and  effects  were  retained  in  their  hands 
as  executors,  as  and  for  the  shares  of  the  said  John  B.  Forde  and 
Standish  Forde,  viz. :  A  bond  and  mortgage  given  by  Samuel 
Stevenson  to  the  said  executors  for  $1000 ;  a  bond  and  mortgage 
given  by  Adam  Hoffman  to  the  said  executors  for  $400 ;  seven 
shares  of  Commercial  Bank  stock ;  four  shares  of  Farmers'  and 
Mechanics'  Bank  stock  ;  two  shares  of  Mechanics'  Bank  stock,  and 
$1165.62  in  money. 

4.  To  the  fourth  interrogatory  they  answer  :  Yea ;  that  all  the 
*debts  due  by  the  estate,  so  far  as  they  have  come  to  their  r*ooc 
knowledge,  are  paid  and  discharged.     That  their  accounts,   •- 

as  executors  of  said  estate,  have  been  duly  settled  and  confirmed. 
Copies  of  said  accounts  are  annexed,  marked  B. 

5.  To  the  fifth  interrogatory  they  answer:    That  they  know 
nothing  further  material  to  the  plaintiff  in  this  cause,  except  that 
in   December  1832,  they  received  from  F.  W.  Hubbell,  Esq.,  as 
attorney   of   Robert  Sthreshley,  a  notice  that  the  said  John   B. 
Forde  did,   on  the  12th  day  of  December  1832,  assign  all  his 
interest   in   the  estate   of   the   said    Sarah    Forde   to    Robert  B. 
Sthreshley." 

By  the  account  marked  A.,  referred  to  in  the  answer  to  the  third 
interrogatory,  it  appeared  that  the  amount  in  the  hands  of  the 
executors  on  the  1st  of  January  1834,  to  be  divided  among  the  lega- 
tees was  $18,131.69 ;  of  which  the  share  of  J.  B.  Forde  was 
$2521.94,  and  that  of  Standish  Forde  $863.48,  after  deducting  the 
amount  of  his  notes. 

It  appeared  from  the  schedule  B.,  that  on  the  18th  of  October 
1833,  the  accounts  of  the  executors  were  referred,  by  the  Orphans' 
Court,  to  auditors,  who  reported  the  balance  for  distribution  among 
the  legatees,  to  be  $18,801.31. 

The  following  is  a  copy  of  the  will  of  Sarah  Forde,  which  was 
dated  on  the  10th  of  July  1830,  and  proved  on  the  14th  of  Sep- 
tember 1832. 

"  Be  it  remembered  that  I,  Sarah  Forde,  of  the  city  of  Philadel- 
phia, widow,  &c.,  hereby  make  my  last  will  and  testament  in  the 
manner  following ;  that  is  to  say, 

"  First.  1  will  that  all  my  just  debts  and  funeral  expenses  be 
duly  paid  and  satisfied. 

"Item;  I  give  and  bequeath  to  my  daughter,  Ann  Forde,  a 
legacy  or  sum  of  three  thousand  dollars. 

"  Item :  All  the  rest,  residue,  reversion  and  remainder  of  my 
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estate,  real  and  personal,  whatsoever  and  wheresoever,  I  give, 
devise  und  bequeath  in  the  manner  following:  that  is  to  say, 
one  full,  equal,  undivided  sixth-part  thereof  unto  my  daughter 
Eleanor  Hansell,  her  heirs,  executors  and  administrators  forever. 
One  other  sixth-part  thereof  to  my  son  Standish  Forde,  his  heirs, 
executors  and  administrators  forever.  One  other  sixth-part  thereof 
to  my  daughter  Margaret  Smith,  her  heirs,  executors  and  admin- 
istrators forever.  One  other  sixth-part  thereof  to  my  son  John 
Forde,  his  heirs,  executors  and  administrators  forever.  One 
other  sixth-part  thereof  to  my  daughter  Ann  Forde,  her  heirs, 
executors  and  administrators  forever;  and  the  remaining  one- 
*3361  8'xtn  Par'  tuere°f  to  mj  executors  hereinafter  *named,  in 
'  trust,  for  the  use  of  my  daughter  Mary  Poor,  and  her  heirs. 

"  Item  :  I  nominate  and  appoint  my  friends  Charles  Keen,  of 
the  county  of  Philadelphia,  and  Aaron  Kille,  of  the  city  of 
Philadelphia,  executors  of  this  my  last  will  and  testament ;  and 
for  the  better  division  of  my  estate  among  my  residuary  devisees 
and  legatees,  I  authorize  and  empower  them,  my  said  executors,  to 
sell  and  dispose  of  ray  real  estate,  and  to  grant  and  convey  the 
same  to  the  purchaser  or  purchasers  thereof,  his,  her,  or  their  heirs 
and  assigns  forever ;  anything  hereinbefore  contained  to  the  con- 
trary notwithstanding. 

u  Provided  always,  and  it  is  my  mind  and  will,  that  in  the  dis- 
tribution of  my  estate,  my  son  Standish  Forde  shall  be  charged 
with  a  note  given  to  the  Insurance  Company  of  , 

indorsed  and  paid  by  me,  for  $616,  with  interest  from  the  26th 
day  of  May  1827,  and  with  another  note  given  to  me  for  $755, 
with  interest  from  the  date  of  this  my  will,  and  deducted  from  his 
part  and  share  of  and  in  my  said  estate." 

A  case  was  stated  for  the  opinion  of  the  District  Court,  to  be 
considered  in  the  nature  of  a  special  verdict,  which,  after  setting 
forth  the  facts,  concluded  thus :  "  The  question  submitted  for  the 
opinion  of  the  court  is,  whether  the  estate,  goods,  rights,  chattels, 
credits  and  effects,  or  any  of  them,  in  the  hands  of  the  said  defend- 
ants, under  the  will  of  the  said  Sarah  Forde,  were,  at  the  time  of 
issuing  the  attachment,  properly  attachable.  Judgment  to  be  given 
accordingly." 

After  argument,  the  District  Court  ordered  judgment  to  be 
entered  for  the  defendants  ',l  to  reverse  which  this  writ  of  error  wius 
sued  out. 

Mr.  C.  Ingersoll,  for  the  plaintiff  in  error. — The  question  now 
brought  up  for  adjudication  has  often  been  discussed,  but  never 
before  decided  in  this  court.  It  is  believed,  that  the  remedy  by 
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attachment  has  been  progressively  enlarged  since  the  act  of  1705, 
and  that  the  reasons  which  led  to  the  adoption  of  this  remedy, 
in  ordinary  cases,  apply  with  equal  force  to  the  case  of  a  legacy. 
Lands  have  been  held  to  be  attachable.  So  an  attachment  will  lie 
for  damages  arising  ex  contractu.  The  object  of  the  legislature  was 
to  subject  all  property  to  payment  of  debts ;  and  this  court  has,  for 
the  purpose  of  effecting  the  ends  of  justice,  given  a  liberal  con- 
struction to  the  act.  Bushel  v.  The  Commonwealth  Ins.  Co.,  15 
S.  &  R.  173.  The  words  "goods  and  chattels"  may  embrace  a 
legacy.  Dowdel  v.  Ham,  2  Watts  64  ;  3  Thomas's  Co.  Litt.  293 ; 
*Black.  Com.  385-6.  The  custom  of  London  and  the  law  r*Q97 
of  Massachusetts  respecting  trustee  process,  differ  in  many  ' 
respects  from  our  law  of  foreign  attachment,  and  are  not  to  be 
considered  as  authority.  2  Bac.  Abr.  259-60 ;  Picket  v.  Swan, 
4  Mason  443.  Here  the  executors  must  be  taken  from  their 
answers  to  the  third  and  fourth  interrogatories  to  have  assented  to 
the  legacies.  In  Ross  v.  McKinley,  2  Rawle  227,  Judge  Rogers 
suggests  that  a  conditional  verdict  might  be  given,  which  would 
protect  the  executors ;  or  the  court  might  stay  proceedings  in 
the  scire  facias,  until  security,  in  nature  of  a  refunding  bond, 
was  given. 

Mr.  G-.  M.  Wharton  and  Mr.  F.  W.  Hubbell,  for  the  defend- 
ants in  error. 

The  attachment  in  this  case  was  taken  out  immediately  after 
the  proof  of  the  will ;  and  the  question  now  to  be  decided  is, 
whether  the  legacy  was  attachable  on  the  first  of  October  1832, 
which  was  one  year  and  eight  months  before  the  answers  to  the 
interrogatories.  We  contend  that  a  legacy  cannot  be  attached 
for  the  debt  of  the  legatee ;  or,  at  all  events,  not  until  the  assent 
of  the  executor  has  been  given.  In  1705,  when  the  attachment 
law  was  passed,  an  action  could  not  be  brought  for  a  legacy.  It 
was  not  considered  in  the  light  of  good*.  Bastard  v.  Stukely, 
2  Levinz  209;  s.  o.  1  Thos.  Jones's  Rep.  130;  Paramour  v. 
Yardley,  Plow.  539;  4  Co.  Rep.  28,  b.;  Toller  on  Executors 
309,  311.  By  our  act  for  the  recovery  of  legacies,  a  year  must 
elapse  before  suit  can  be  brought ;  and  a  refunding  bond  must 
be  given.  How  is  this  to  be  given  by  the  attaching  creditor? 
Suppose  a  refunding  bond  given,  and  then  the  defendant  comes 
in  and  disproves  the  debt,  what  becomes  of  the  bond  ?  Are  the 
sureties  of  the  plaintiff  to  become  sureties  of  the  defendant? 
Has  the  court  a  right  to  alter  the  rule  with  respect  to  legatees — 
to  give  a  creditor  a  greater  right  than  the  legatee?  By  the 
attachment,  an  executor  is  involved  in  litigation  without  his  con- 
sent. Suppose  the  executor  pleads  nulla  bona  to  the  scire  facias, 
is  he  to  be  made  personally  liable  ?  Has  the  court  a  right  to  take 
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away  from  the  executor  the  several  writs  by  which  he  is  protected — 
as  the  fieri  facias  de  bonis  testatoris,  &c.  In  England  the  point 
has  been  expressly  decided.  1  Rolle'g  Abr.  551 ;  Noy  115 ;  1 
Chan.  Cas.  257 ;  2  Bac.  Abr.  259 ;  Sergeant  on  Attachments  86, 
193.  So  in  other  states  :  Barnes  v.  Treat.  7  Mass.  271 ;  Brookes 
P.  Cooke,  8  Id.  246 ;  Winchell  v.  Allen,  1  Conn.  Rep.  385 ;  Benton 
v.  Dutcher,  3  Day's  Rep.  436 ;  Stanton  v.  Holmes,  4  Id.  87  ; 
Welsh  v.  Gurley,  2  Hayw.  334 ;  Woodward  v.  Woodward,  4  Halsted 
115.  The  last  case  is  entitled  to  weight,  since  the  act  of  New 
Jersey  is  in  almost  exactly  the  same  language  with  that  of  Penn- 
sylvania. 

Mr.  Miles,  in  reply. — A  legacy  is  not  a  mere  benevolence 
*3S8"I  depending  *upon  the  will  of  the  executor,  but  a  vested 
J  right  in  the  legatee.  It  is  considered  here  as  property, 
since  it  passes  under  the  insolvent  laws.  There  are  many  things 
which  are  not  the  subject  of  execution,  and  yet  are  property. 
6th  Report  on  the  Civil  Code,  p.  33.  The  acts  relating  to  attach- 
ments are  mere  outlines.  The  courts  and  the  practice  have  made 
them  valuable.  McClenachan  v.  McCarty,  1  Dall.  376  ;  Sugden 
496 ;  4  Co.  Rep.  65 ;  Loveacre  v.  Blight,  Cowper  352.  The  act 
of  1772  differs  from  that  of  1742,  in  adding  the  action  on  the  case 
to  debt,  detinue,  &c.  There  is  a  series  of  cases,  in  which  the 
court  have  held  that  they  will  mould  the  forms  of  actions  to  effect 
the  purposes  of  justice.  This  is  a  case  strongly  calling  for  the 
exercise  of  this  power.  The  case  of  Fisher  v.  Consequa,  2  Wash. 
C.  C.  Rep.  384,  proves  that  our  attachment  law  is  applied  more 
liberally  than  that  of  England  or  Massachusetts.  The  case  in  4th 
Halsted  is  not  applicable  in  this  state,  because  there  is  no  remedy 
for  the  recovery  of  legacies  in  the  common-law  courts  of  that  state 
— the  method  of  proceeding  being  in  chancery. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — In  every  case  in  which  a  determination  has  taken 
place  on  the  question  whether  a  foreign  attachment  would  lie  for  a 
legacy,  it  has  been  held  that  it  would  not ;  and  some  of  these  cases 
have  occurred  under  statutory  regulations  on  the  subject,  very 
similar  to  our  own.  Various  reasons  have  been  given  for  coming 
to  this  result ;  and  a  little  reflection  convinces  us  that  the  proceed- 
ings by  foreign  attachment  cannot  be  applied  to  the  case  of  a 
legacy  without  great  inconvenience  and  manifest  incongruity. 

A  pecuniary  legacy  is  not  a  debt.  It  is  a  sum  of  money,  pay- 
able by  the  executor  or  administrator  out  of  the  estate  of  the 
decedent,  if  sufficient  assets  remain  in  his  hands,  after  discharg- 
ing the  debts  of  the  deceased  and  other  responsibilities,  and  pro- 
vided the  legatee  previously  complies  with  certain  requisites, 
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prescribed  by  the  acts  of  assembly.  Generally  it  is  not  recover- 
able at  law,  but  is  subjected  to  chancery  jurisdiction,  which  treats 
the  executor  as  trustee  of  the  estate  for  the  benefit  of  those 
interested  in  it.  In  Pennsylvania,  a  legacy  is  recoverable  in  a 
common-law  court,  by  the  act  of  1772,  there  being  no  court  of 
chancery  ;  but  that  act  gives  peculiar  powers  to  the  court ;  and 
the  executor's  duty  is  still  in  nature  of  a  trust,  in  relation  to 
legacies ;  and  they  are  payable  only  on  the  performance  of  cer- 
tain conditions  by  the  legatee.  He  must  make  a  previous  demand, 
and  must  tender  or  file  a  refunding  bond,  not  so  much  for  the 
protection  of  the  executor,  as  for  the  benefit  of  creditors  who 
may  subsequently  establish  claims  against  the  estate.  If  a  foreign 
attachment  be  permitted,  by  which  the  assets  in  the  hands  of 
the  executor  are  to  be  eventually  appropriated  to  the  attaching 
creditor,  the  legacy  may  be  recoverable  without  demand,  and 
without  filing  *a  refunding  bond.  For  the  legatee  would  r^oon 
not  be  expected  to  give  such  bond,  and  there  exists  no  ^ 
power  in  the  court  to  compel  the  attaching  creditor  to  do  it,  or 
to  authorize  the  executor  to  receive  it  from  him.  If  the  refund- 
ing bond  could  be  given,  an  extraordinary  result  might  follow. 
The  plaintiff,  before  the  payment  of  the  money  by  the  garnishee, 
always  gives  security  to  restore  the  amount  received,  if  within  a 
year  and  a  day,  the  defendant  should  appear  to  disprove  the  debt. 
If  within  the  year  and  day,  the  defendant  issue  his  scire  facias  ad 
disprobandum  debitum,  and  succeeds,  and  recovers  back  his  legacy, 
he  then  gets  it  without  giving  any  refunding  bond ;  and  the  plain- 
tiff may  be  compelled,  in  the  event  of  new  debts  against  the  estate 
being  afterwards  established,  to  pay  the  amount  a  second  time  on 
his  refunding  bond.  Such  consequences  evince  that  the  process 
by  foreign  attachment  cannot  be  harmonized  with  the  acts  of  assem- 
bly concerning  the  recovery  of  legacies. 

Another  circumstance  of  weight  is,  that  an  executor  or  admin- 
istrator is,  to  a  certain  extent,  an  officer  of  the  law,  clothed  with 
a  trust  to  be  performed  under  prescribed  regulations.  It  would 
tend  to  distract  and  embarrass  these  officers,  if,  in  addition  to  the 
ordinary  duties  which  the  law  imposes,  of  themselves  often  mul- 
tiplied, arduous  and  responsible,  they  were  drawn  into  conflicts 
created  by  the  interposition  of  creditors  of  legatees,  and  com- 
pelled to  withhold  payment  of  legacies,  without  suit ;  to  suspend 
indefinitely  the  settlement  of  estates ;  to  attend,  perhaps,  to 
numerous  rival  attachments ;  to  answer  interrogatories  on  oath, 
and  to  be  put  to  trouble  and  expense  for  the  benefit  of  third 
persons,  no  way  connected  with  the  estate,  nor  within  the  duties 
of  their  trust.  It  has  been  decided  that  money  in  the  hands  of  a 
prothonotary  or  sheriff  cannot  be  intercepted  by  a  creditor  of  the 
party  entitled  to  it;  but  it  must  be  paid  over  to  himself  only. 
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1  Dall.  354.  The  case  of  an  executor  or  administrator  is  anal- 
ogous to  that  of  a  sheriff  or  prothonotary.  He  has  the  fund  in  his 
hands  as  an  officer  or  trustee  authorized  by  law ;  and  if  a  new 
party  were  allowed  to  levy  on  it  by  attachment,  there  would  be  no 
end  of  disputes  and  lawsuits ;  and  no  business  could  be  certain 
of  ever  being  brought  to  a  close  within  a  reasonable  time.  It  is 
of  great  importance  to  the  interest  of  heirs,  creditors  arid  legatees, 
that  the  affairs  of  a  decedent's  estate  be  kept  as  simple  and  distinct 
as  possible ;  that  its  concerns  be  speedily  closed,  and  the  estate 
adjusted.  It  is  moreover  settled,  that  an  executor  cannot  be  sued 
as  defendant,  in  an  attachment  by  a  creditor  of  the  testator,  and 
the  goods  of  the  testator  attached  to  recover  the  debt.  2  Dall.  73. 
The  reason  is,  that  the  estate  of  a  testator  ought  to  come  into  the 
hands  of  the  executor,  that  he  may  administer  it  according  to  law ; 
ami  pay  the  debts  if  the  assets  suffice ;  and  they  ought  not  to  be 
stopped,  and  the  executor  subjected  to  new  responsibilities,  by  pro- 
ceedings in  attachment.  These  reasons  apply  with  equal  force  to 
the  attempt  to  make  an  executor  garnishee,  for  the  purpose  of 

*34(T1  Pay'nS  *out  °^  ^e  assets  *n  his  nands,  the  debt  due  to  a 
J  creditor  of  a  legatee.  These  funds  must  travel  only  in  the 
path  pointed  out  by  the  laws  relating  to  the  decedent's  estates  in 
their  various  branches  ;  and  cannot  be  diverted  out  of  that  path, 
without  interfering  with  salutary  regulations,  and  violating  some 
of  the  most  important  provisions  of  the  acts  of  assembly. 

Judgment  affirmed. 

Cited  by  Counsel,  2  Barr  347  ;     3  Outerbridge  8.|| 

Cited  by  the  Court,  7  W.  &  S.  380 ;  5  Barr  492 ;  8  Casey  386. 

Followed,  post  419. 

See  7  Barr  484 :  10  Id.  420  ;  3  Harris  109. 

Commented  upon,  6  Harris  416. 

Changed  by  acts  of  July  27th  1842,  \\  1,  2,  P.  L.  436,  Pur.  Dig.  717,  pi. 
6  and  7  (ed.  1873) ;  April  13th  1843,  §  10,  P.  L.  235,  Pur.  Dig.  640,  pi. 
37  (ed.  1873) :  and  April  10th  1849,  g  11,  P.  L.  620,  Pur.  Dig.  641,  pi.  38 
(ed.  1873). 
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Clark  against  Baker  and  Another. 


1.  Statements  made  by  an  alleged  agent,  when  not  in  the  exercise  of  his 
authority,  or  before  it  originated,  or  after  it  has  ceased,  are  not  admissible 
to  affect  his  principal. 

2.  The  agency  of  a  party  cannot  be  proved  by  his  declarations. 

3.  In  an  action  for  lumber  furnished  to  certain  buildings  which  had  been 
erected  under  an  agreement  made  by  the  defendant,  the  owner  of  the  build- 
ing, with  A.,  a  carpenter,  and  B.,  a  bricklayer,  it  was  held,  that  a  certifi- 
cate,   signed    by  A.  and    B.,  setting   forth   that  all  the  claims  for  lumber 
and  materials  had  been  paid,  was  not  admissible  against  the   plaintiffs,  al- 
though A.  was  dead  ;  and  B.,  having  been  examined  as  a  witness  on  the  part 
of  the  plaintiffs,  it  was  held  that  he  could  not  be  asked  if  he  had  not  stated 
verbally  or  in  writing,  that  "all  the  bills,  for  work,  labor  and  materials," 
had  been  paid  prior  to  the  institution  of  the  suit. 

WRIT  of  error  to  the  District  Court  for  the  City  and  County  of 
Philadelphia,  to  remove  the  record  of  an  action  on  the  case,  brought 
by  George  N.  Baker  and  Benjamin  Baker,  trading  under  the  firm 
of  G.  N.  &  B.  Baker,  against  John  Y.  Clark. 

The  plaintiffs  were  lumber  merchants,  and  the  action  was  brought 
to  recover  the  price  or  value  of  certain  lumber  furnished  by  them, 
and  used  in  the  erection  of  certain  buildings  belonging  to  the 
defendant. 

At  the  trial  before  Judge  Stroud,  on  the  12th  of  November  1835, 
*it  appeared  that  an  agreement  was  entered  into  on  the  r^qji 
17th  of  January  1831,  between  the  defendant  and  one  "• 
Charles  R.  Middleton,  a  carpenter,  who  was  dead  at  the  time  of 
the  trial,  for  the  erection  of  the  buildings  in  a  certain  specified 
manner,  and  for  a  certain  price,  to  be  paid  by  the  defendant  to 
Middleton,  by  instalments.  Shortly  after  this  date,  as  was  testi- 
fied by  a  witness,  a  conversation  took  place  between  Middleton  and 
the  defendant ;  when,  upon  the  former  representing  that  the  terms 
were  too  low  for  him,  the  defendant  said  that  he  should  not  lose 
anything  by  the  contract ;  and  it  was  agreed  that  the  work  should 
go  on,  some  alterations  having  been  made  in  the  plan.  The 
defendant's  counterpart  of  the  contract,  however,  was  cancelled, 
but  at  what  time  did  not  appear. 

The  plaintiffs  produced  several  witnesses  who  had  furnished 
materials  for  the  buildings,  to  prove  that  they  had  been  paid  in 
whole  or  in  part  by  the  defendant.  The  plaintiffs'  book  of  original 
entries  were  also  produced ;  showing  the  lumber,  for  the  price  of 
which  the  suit  was  brought,  to  have  been  furnished  to  "  C.  R.  Mid- 
dleton for  John  Y.  Clark." 
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The  defendant's  counsel,  after  examining  a  witness  to  prove  the 
original  contract,  and  also  to  prove  payments  to  Middleton  by  the 
defendant,  offered  in  evidence  a  certificate,  signed  by  Charles  R. 
Middleton  and  Enoch  Middleton,  bricklayer,  and  dated  the  -_u 
of  June  1832,  setting  forth  that  all  bills,  either  for  work  done  or 
for  materials  found  for  the  buildings,  were  paid,  and  consequently 
that  no  claims  or  liens  could  be  filed  against  them.  The  admission 
of  this  paper  was  objected  to  by  the  counsel  for  the  plaintiffs,  and 
rejected  by  the  court ;  whereupon  the  defendant's  counsel  excepted. 

After  other  testimony  had  been  given  in  support  of  the  claim, 
the  plaintiffs'  counsel  examined  one  John  M.  Ogden,  who  proved 
that  he  had  measured  the  work  at  the  request  of  Middleton ;  and 
that  at  the  time  Middleton  called  upon  him  for  the  purpose,  he  had 
some  conversation  with  him  in  relation  to  the  contract  between  him 
and  Dr.  Clark.  The  counsel  for  the  defendant  objected  to  any 
statement  of  the  conversation  between  the  witness  and  Middleton, 
in  the  absence  of  the  defendant ;  but  the  court  overruled  the  objec- 
tion, and  admitted  the  evidence,  to  which  the  defendant's  counsel 
excepted.  The  witness  then  stated,  that  he  asked  Middleton  how 
it  was  that  the  buildings  were  to  be  measured,  having  understood 
that  there  was  a  contract.  He  (Middleton)  said  that  there  had 
been  a  contract,  but  it  was  cancelled  and  thrown  aside,  &c. 

The  plaintiffs'  counsel  then  called  Enoch  Middleton,  who  testified  to 
conversations  had  by  himself  and  his  brother  Charles  R.  Middleton, 
with  the  defendant,  in  relation  to  the  contract,  and  the  erection  of 
the  buildings,  showing  that  the  contract  had  been  abandoned, 
*3421  *an(*  ^at  ^e  buildings  were  erected  under  an  arrangement 
'  by  which  the  defendant  was  to  pay  for  the  materials  fur- 
nished. He  also  testified  as  to  a  payment  made  by  Middleton  to 
the  plaintiffs,  having  been  on  account  of  other  buildings. 

The  defendant's  counsel  then  again  offered  in  evidence  the  cer- 
tificate before  mentioned,  signed  by  the  Middletons.  "  to  contradict 
and  explain  the  evidence  in  relation  to  the  payment  made  by 
Charles  R.  Middleton  to  the  plaintiffs ;"  but  the  plaintiffs'  counsel 
objected;  and  the  paper  was  again  rejected  by  the  court,  and  the 
defendant's  counsel  excepted. 

After  further  testimony  given,  the  counsel  for  the  defendant  pro- 
posed to  ask  the  witness  the  following  question.  "  Have  you  stated 
verbally,  or  in  writing,  that  all  the  bills  for  work,  labor,  or  mate- 
rials, done  or  furnished  to  these  buildings,  were  paid  prior  to  the 
institution  of  this  suit,  or  on  or  about  the  22d  of  June  1832," 
which  question  was  objected  to  by  the  counsel  for  the  plaintiffs,  and 
overruled  by  the  court ;  whereupon  the  counsel  for  the  defendant 
excepted  to  the  opinion  of  the  court. 

The  jury  having  found  for  the  plaintiffs,  the  defendant  took  a 
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writ  of  error,  and  on  the  removal  of  the  record,  assigned  the  follow- 
ing errors. 

1.  In  receiving  evidence  of  conversations   between   John    M. 
Ogden  and  C.  R.  Middleton,  as  evidence  in  relation  to  a  contract 
made  between  C.  R.  Middleton  and  Dr.  Clark ;  the  same  not  hav- 
ing taken  place  in  Dr.  Clark's  presence. 

2.  In  rejecting  the  certificate  signed  by  C.  R.  Middleton  and 
Enoch  Middleton,  when  offered  in  evidence  by  the  defendants,  on 
several  occasions. 

3.  In  refusing  to  allow  E.  Middleton  to  be  asked,  whether  he  had 
not  stated  verbally  or  in  writing,  "that  all  the  bills  for  work,  labor 
and  materials  were  paid,"  prior  to  the  institution  of  this  suit,  or 
on  or  about  the  22d  June  1832. 

Mr.  Brashears  and  Mr.  Williams,  for  the  plaintiff  in  error  con- 
tended, 

1.  That  the  declarations  of  Middleton  were  not  admissible  to 
charge  the  defendant.     They  cited  Roscoe  on  Evidence  29  ;  Blight 
v.  Ashley,  1  Peters  C.  C.  Rep.  15;  4  Taunt.  519,  565;  10  Ves.  123; 
Hough  v.  Doyle,  4  Rawle  294 ;  Vicary  v.  Moore,  2  Watts  451 ; 
Shelhamer  v.  Thomas,  7  S.  &  R.  109;  Magill  v.  Kauffman,  4  Id. 
321 ;  Paley  on  Agency  187;  Bigham  v.  Ridgway,  10  East  112. 

2.  That  the  certificate  was  evidence  to  show  payment  to  Mid- 
dleton, and  that  he  was  the  agent  of  the  plaintiffs,  and  to  explain 
an  *account  rendered   by   the   plaintiffs  to  Middleton,  on 
which  they  credited  him  with  the  sum  of  $1000.     1  Starkie 
308-9. 

3.  That  the  court  ought  to  have  allowed  the  question  to  be  put 
to  the  witness ;  the  object  being  to  contradict  his  parol  evidence 
and  explain  the  transaction  relating  to  the  mortgage. 

Mr.  Meredith,  contra. 

The  defendant  was  bound  by  the  acts  and  declaration  of  Mid- 
dleton, whether  the  contract  was  in  force  or  not ;  as  it  appeared 
that  he  had  employed  him  as  his  agent  to  purchase  materials. 
Rich  v.  Cole,  Cowper  636 ;  1  Esp.  N.  P.  350 ;  Campbell  v.  Baker, 
2  Watts  83  ;  Roscoe  on  Evidence  30 ;  Watkins  v.  Vince,  2  Starkie 
368 ;  s.  c.  3  Eng.  Com.  Law  Rep.  386 ;  1  Ld.  Rayrn.  225.  The 
evidence  was  properly  admitted  in  the  situation  in  which  the  case 
stood  at  that  time.  Hough  v.  Doyle,  4  Rawle  294 ;  Richards  v. 
Murphy,  1  Wharton's  Rep.  185;  Deardorf  v.  Hildebrand,  2  Rawle 
226  ;  McCoy  v.  Lightner,  2  Watts  347.  At  all  events,  if  the  fact 
has  been  clearly  proved  by  other  testimony,  the  court  will  not 
reverse  on  this  ground.  Rife  v.  Galbraith,  3  P.  &  W.  204; 
Stump  v.  Teasdale,  1  Rawle  374 ;  Brown  v.  Downing,  4  S.  &  R. 
498 ;  2  Hen.  and  Munf.  55 ;  Wolverton  v.  The  Commonwealth,  7 
S.  &  R.  273;  Franciscus  v.  Reigart,  4  Watts  98,  477. 
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The  opinion  of  the  court  was  delivered  by 

SKRGEANT,  J. — As  to  the  first  error.  A  person  acting  for 
another  in  the  course  of  the  business  intrusted  to  him.  and  within 
the  scope  of  his  authority,  represents  his  principal ;  and  statements 
made  by  him  under  these  circumstances  are  evidence  against  the 
principal.  Statements  not  in  the  exercise  of  his  authority,  or 
before  it  originated,  or  after  it  has  ceased,  are  no  more  than  those 
of  a  stranger,  and  are  not  admissible  to  affect  the  principal. 
C.  R.  Middleton,  after  the  stores  were  erected,  employed  the 
witness  as  one  of  the  measurers ;  and  in  the  course  of  a  conver- 
sation between  them,  in  answer  to  a  question  by  the  witness,  he 
said  there  had  been  a  contract  between  Clark  and  himself,  but  it 
had  been  cancelled  and  thrown  aside.  This  appears  to  have  been 
a  statement  made,  not  in  the  course  of  his  alleged  agency  for  the 
erection  of  the  stores,  but  after  it  had  ceased  ;  and  it  had  no  con- 
nection with  the  employment  of  the  witness  as  measurer,  but  re- 
lated to  another  matter  occurring  long  prior.  It  cannot  be  said  that 
Clark  employed  him  to  make  this  statement  as  to  the  original  con- 
tract, or  that  any  declaration  on  the  subject  to  the  witness,  was 
necessary,  or  within  the  scope  of  Middleton's  authority.  It  seems 
rather  to  have  been  a  question  of  curiosity  on  the  part  of  the 
measurer  than  of  business ;  for  his  authority  to  measure,  and  his 
right  to  compensation,  were  independent  of  it. 

Besides,  it  is  a  rule  that  the  agency  itself  cannot  be  proved  by 
*3441  ^e  *declarations  of  the  agent  without  oath,  and  in  the 
J  absence  of  the  party  to  be  affected  by  them.  Plumstead  v. 
Rudebaugh,  1  Yeates  502.  The  question  whether  C.  R.  Middle- 
ton  was  the  agent  or  not  of  Clark,  for  having  the  stores  erected, 
depended  on  another  question,  whether  the  original  contract  sub- 
sisted or  was  cancelled,  and  a  general  authority  was  given.  In  the 
former  case,  the  remedies  of  the  workmen  and  material-men  would 
be  against  Middleton,  or  the  building ;  in  the  latter  there  was  also  a 
remedy  against  Clark.  To  allow  C.  R.  Middleton's  statements,  to 
prove  that  the  contract  was  cancelled  and  thrown  aside,  was,  in 
effect,  to  permit  his  agency  to  be  proved  by  his  declaration. 

2  and  3.  These  errors  are  not  sustained. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  4  Whart.  314;  8  Watts  526;  11  Harris  246;  12  Id. 
219  ;  0  Casey  245 ;  10  Id.  82 ;  10  P.  F.  Smith  171  ;  2  Grant  435  ;  ||  23  Smith 
78  ;  28  Id.  155 ;  0.  c.  1  W.  N.  C.  597 ;  7  N  orris  90.  || 

Cited  by  the  Court,  3  Whart.  45  ;  7  Watts  41  ;  7  P.  F.  Smith  343  ;  as 
authority  for  the  incompetency  of  an  agent's  declarations  in  his  principal's 
absence,  to  prove  the  agency  :  Grim  v.  Bonnell,  28  Smith  157  ;  s.  c.  1  W.  N. 
C.  597  ;  as  authority  for  their  incompetency  when  made  after  the  transaction 
is  fully  ended  :  Huntingdon  R.  R.  c.  Decker,  1  Norris  123 ;  s.  c.  3  W.  N.  C. 
123. 
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Kennedy  against  Carpenter  and  Others. 

IN   ERROR. 

1.  The  payee  and  endorser  of  a  promissory  note,  who  endorsed  it  for  the 
accommodation  of  the  maker,  and  without  any  consideration  between  them 
and  who  afterwards  was  compelled  to  pay  the  amount  to  the  holder,  cannot 
recover  from  the  maker  on  any  of  the  money  counts  in   indebitatus  assump- 
sit,  but  must  sue  on  the  note  :  And  if  more  than  six  years  have  elapsed 
between  the  time  at  which  the  note  fell  due  and  the  commencement  of  the 
action,  he  cannot  recover,  although  he  may  have  paid  the  amount  to  the 
holder  within  six  years. 

2.  If  one  of  two  joint  payees  and   endorsers  of  a  note,  discounted  for 
the  accommodation  of  the  maker,  die  before  the  note  falls  due,  his  represen- 
tatives are  not  liable  to  the  holder  for  any  part  of  the  amount.1 

3.  Where  a  note  was  made  by  the  defendant  in  favor  of  A.  and  B..  and 
jointly  endorsed  by  them  for  the  accommodation  of  the  defendant,  and  the 
proceeds  of  the  note,  which  was  discounted  by  a  bank,  went  to  the  credit  of 
the  defendant ;  and  A.  died  before  the  note  became  due,  and  his  administra- 
tors paid  one-half  of  the  amount  to  the  bank,  B.  paying  the  other  half,  it  was 
held,  that  the  administrators  could  not  recover  the  amount  so  paid  by  them  ; 
the  payment  having  been  voluntary,  and  in  their  own  wrong. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
*County  of  Philadelphia,  to  remove  the  record  of  an  action  r*oi- 
of  assumpsit  brought  in  that  court  to  June  Term  1832,  by  * 
Ann  Carpenter,  John  Smith  and  George  Knorr,  administrators 
of  the  goods,  &c.,  of  Conrad  Carpenter,  deceased,  against  Robert 
Kennedy. 

The  declaration  contained  five  counts :  The  first  was  on  a  pro- 
missory note  made  by  the  defendant,  dated  the  6th  of  June  1823, 
for  $3500,  payable  to  Conrad  Carpenter  and  William  Overington, 
at  ninety  days,  at  the  Bank  of  Germantown,  and  endorsed  (as 
alleged),  by  Overington  to  Carpenter ;  laying  a  promise  to  the 
testator.  The  2d  count  was  for  money  had  and  received  (viz., 
$5000),  on  the  8th  of  September  1823,  by  the  defendant,  to  the 
use  of  the  intestate  ;  and  promise  to  the  intestate.  The  3d  count 
was  for  the  same  sum,  had  arid  received  on  the  14th  of  February 
1828,  by  the  defendant,  to  the  use  of  the  plaintiffs  ;  and  promise 
to  them.  The  4th  count  was  for  the  same  sum  lent  and  advanced, 
&c.,  on  the  14th  of  February  1828,  by  the  plaintiffs,  to  the  use 
of  the  defendant ;  and  promise  to  the  plaintiffs.  The  5th  count 
was  for  the  same  sum  lent  and  advanced,  &c.,  on  the  8th  *of  Sep- 

|| J  But  see  Bowman  ».  Kistler,  33  Penn.  St.  106  ;  Keller's  Est,  1  Leg.  Chron. 
189;  Dingman  v.  Amsink,  27  Smith  114;  act  llth  April  1 848, \\ 3  and  5,  P. 
L.  536  •  Pur.  Dig.  (ed.  1873)  1120,  pi.  6  and  notes ;  1121,  pi.  8  ;  826,  pi.  38  ; 
827,  pi.  39  ;  act  6th  April  1830,  2  1,  P.  L.  277,  Pur.  Die.  826,  pi.  34  and  notes. 
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tember  1823,  by  the  intestate,  to  the  use  of  the  defendant ;  and 
promise  to  the  intestate. 

The  defendant  pleaded  non  assumpsit  and  payment  with  leave, 
&c. ;  non  assumpsit  infra  sex  annos ;  actio  non  accrevit  infra  sex 
annos;  and  set-off;  and  issues  being  joined  on  these  pleas,  the 
case  came  on  for  trial  on  the  7th  of  October  1835,  before  Judge 
Jones ;  when  the  plaintiff  having  proved  the  handwriting  of  the 
defendant  to  the  note,  gave  it  in  evidence  as  follows : 

"33500  Philadelphia,  June  6th  1823. 

Ninety  days  after  date,  I  promise  to  pay  to  Conrad  Carpenter 
and  William  Overington,  or  order,  at  the  Bank  of  Germantown, 
thirty-five  hundred  dollars,  without  defalcation,  for  value  received. 

ROBERT  KENNEDY. 
Credit  the  drawer, 

CONRAD  CARPENTER." 
Endorsed, 

WILLIAM  OVERINGTON, 

CONRAD  CARPENTER. 

The  plaintiff  then  proved  that  the  note  was  drawn  and  endorsed 
for  the  accommodation  of  Kennedy,  and  discounted  at  the  Bank  of 
Germantown.  It  was  several  times  renewed ;  the  last  renewal 
being  on  the  6th  of  June  1823,  for  ninety  days.  The  note  became 
due  on  the  4th  of  September.  Carpenter,  the  intestate,  died  on  the 
24th  of  August  1823 ;  consequently  before  the  note  fell  due.  It 
remained  in  the  hands  of  the  bank  unpaid  until  February  1828. 
*34fil  ^n  tne  ^^  °f tnat  month,  Knorr,  one  of  the  plaintiffs,  *paid 
-"  one-half  of  the  amount  due  upon  it,  and  on  the  18th,  Over- 
ington paid  the  other  half.  The  receipt  given  by  the  cashier  of  the 
bank  to  Knorr  was  as  follows : — "Received  of  George  Knorr,  act- 
ing administrator  to  the  estate  of  Conrad  Carpenter,  deceased, 
$2212.16,  in  full  of  one-half  of  the  principal  and  interest  on  a  note 
of  Robert  Kennedy  for  $3500,  endorsed  by  Conrad  Carpenter  and 
William  Overington,  and  discounted  in  the  Germantown  Bank, 
and  regularly  protested  on  the  7th  of  September  1828,  which  the 
said  Robert  Kennedy  has  failed  to  pay,  and  which  is  in  full  against 
the  estate  of  Conrad  Carpenter,  deceased,  as  a  surety." 

The  learned  judge,  after  stating  the  evidence  to  the  jury, 
expressed  himself  in  substance  as  follows  : — 

'•  This  action  was  commenced  the  23d  of  May  1832.  One  of 
the  points  made  in  this  case  depends  upon  the  act  of  limitations. 
In  deciding  this  point,  it  is  important  to  keep  in  view  the  character 
of  the  transaction  between  these  parties.  The  note  was  for  the 
accommodation  of  the  drawer,  as  it  appears  by  the  evidence.  The 
endorsers  were  in  effect  sureties ;  and  as  between  them  and  the 
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drawer,  they  have  the  rights  of  other  sureties.  They  might,  it  is 
true,  have  paid  the  note  as  soon  as  it  became  due,  but  as  between 
the  parties,  it  was  the  duty  of  the  drawer  to  have  paid  it.  And  it 
was  the  breach  of  this  duty  on  his  part,  that  continued  the  liability 
of  the  endorsers  after  the  time  of  payment  had  elapsed.  This 
action  is  founded  on  an  implied  promise,  on  the  part  of  the  drawer, 
to  pay  his  endorsers  what  they  should  be  ultimately  obliged  to  pay 
for  him ;  and  the  action  is  maintainable  on  this  ground.  The 
endorsers  could  not  sue  the  defendant  for  not  paying  the  note,  as 
he  was  bound  to  do,  without  first  having  paid  it  themselves.  Their 
cause  of  action  therefore  against  him  did  not  accrue  until  they  paid 
the  note,  which  was  not  till  February  1828.  If  the  jury  believe 
the  evidence,  then  this  is  within  six  years  of  suit  brought. 
Another  point  paised  by  the  defendant  relates  to  the  form  of  the 
action.  It  is  said  that  Mr.  Knorr  alone  could  bring  this  suit,  and 
that  he  must  sue  in  his  personal,  not  representative  character.  I 
think  that  under  the  circumstances  in  evidence,  the  action  may  be 
maintained  by  the  plaintiffs  in  their  representative  character.  It 
•would  be  impossible  for  the  plaintiffs  to  show  the  ground  or  reason 
of  this  payment  by  them  to  the  Germantown  Bank,  without  show- 
ing the  contract  of  their  intestate.  It  is  not  like  the  case  of  the 
sale  of  goods  which  came  to  the  hands  of  an  administrator,  where 
possession  by  him  is  evidence  enough  of  his  title  to  sell  them  and 
recover  the  price.  Connected  with  this  point  is  another  position, 
viz. :  that  the  plaintiffs  must,  if  they  can  sue  at  all,  sue  on  the 
note.  I  think  otherwise ;  the  action  may  be  brought  upon  the 
implied  promise  by  the  defendant  to  repay  so  much  money  as  Car- 
penter or  his  estate  should  be  obliged  to  pay.  It  is  also  contended 
that  no  action  can  be  brought  by  the  *plaintiffs  jointly,  r*Q47 
unless  the  payment  for  which  they  seek  to  recover  was  '• 
made  out  of  a  joint  fund.  This  proposition  is  involved  in  the 
answer  to  the  preceding.  The  fund  from  which  the  note  was  paid 
is  not  a  material  inquiry  in  this  case.  The  receipt  taken  by  Mr. 
Knorr  from  the  Germantown  Bank  (if  believed),  shows  the  char- 
acter in  which  he  claimed  to  act ;  and  there  is  evidence  to  the  same 
effect.  He  went  to  the  bank,  and  in  the  character  of  administrator 
discharged  a  liability  of  his  intestate.  He  had  a  right  to  say  that 
he  would  act  in  that  character  and  not  personally.  A  party  pay- 
ing money,  has  the  right  not  only  to  direct  the  application  of  it, 
but  also  to  say  in  what  character  he  pays  it.  His  paying  it  in  the 
character  of  administrator,  repudiates  the  idea  that  he  was  the  pur- 
chaser of  the  note  for  his  own  purposes.  It  is  also  contended  in 
this  case,  that  there  is  no  evidence  of  the  payment  of  money.  It 
is  said  that  to  maintain  an  action  for  money  paid,  laid  out  and 
expended,  there  must  be  proof  of  the  payment  of  money  ;  and  pay- 
ment by  a  check  upon  a  fund  deposited  in  bank  is  not  sufficient. 
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1  am  of  opinion  that  a  payment  by  a  check  upon  a  bank  is  evidence 
of  a  payment  in  money,  to  sustain  an   action   for  money  paid. 
These  remarks  embrace  all  matters  of  law  which  have  been  dis- 
cussed." 

The  jury  found  for  the  plaintiffs,  and  the  defendant  took  a  writ 
of  error,  and  assigned  several  errors  in  respect  to  the  admission  of 
testimony  on  the  trial ;  which  as  they  were  only  slightly  pressed  on 
the  argument,  and  were  not  noticed  in  the  opinion  of  the  court,  are 
omitted.  The  errors  relied  upon  were  principally  in  the  charge 
of  the  court. 

Mr.  Kennedy  and  Mr.  Rawle,  for  the  plaintiff  in  error,  cited  1 
Chitty's  Plead.  234;  5  East  150;  2  Bos.  &  Pul.  424;  4  Har.  & 
Johns.  530 ;  13  S.  &  R.  442 ;  3  Bos.  &.  Pul.  10 ;  4  Yeates  105 ; 

2  Rawle  191;  5  Id.  137;  1  P.  &  W.  161;  2  Id.  490;  3  Rawle 
370  ;  10  S.  &  R.  234  ;  16  Id.  242  ;  13  Id.  443 ;  1  P.  &  W.  137  ; 
Chitty  on  Bills  571 ;  2  P.  &  W.  25 ;  3  Rawle  388 ;  1  Watts  408 ; 
2  Bay  324 ;  16  Mass.  314;  2  Term  Rep.  105;  7  Id.  568 ;  7  S.  & 
R.  126 ;  3  P.  &  W.  380 ;  12  S.  &  R.  262  ;  5  Binn.  573 ;   Chitty 
on  Contracts  179 ;  2  Rawle  311 ;   6  S.  &   R.  262  ;  10  Id.  313  ; 
2  Tidd's  Practice  802;  2  Williams  Saunders  117,  note  c-,  d;  8 
S.  &  R.  402. 

Mr.  Miles,  contra,  cited  4  Term  Rep.  277 ;  3  Id.  659 ;  3  East 
104 ;  10  S.  &  R.  234;  1  P.  &  W.  161 ;  2  Rawle  102 ;  1  Chitty's 
Plead.  207 ;  2  Bos.  &  Pul.  424 ;  2  Lev.  110 ;  2  Vin.  Abr.  47,  pi. 
b. ;  Com.  Dig,  Action,  G. ;  3  S.  &  R.  413 ;  8  Id.  265 ;  2  Rawle 
212;  1  Watts  344;  17  S.  &  R.  116,  250;  16  Id.  350;  5  Rawle 

124;  2  Id.  *280;  3  Starkie's  Evid.  1385;  3  Bos.  &  Pul. 

235;  2  Harris  &  Gill  305. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Out  of  the  numerous  errors  assigned,  two  princi- 
pal objections  seem  to  arise  against  the  recovery  of  the  plaintiffs 
below,  either  of  which  we  think  is  fatal.  The  first  is,  that  they  are 
not  entitled  to  recover  on  the  money  counts  in  their  declaration ; 
because  if  they,  as  the  administrators  of  Conrad  Carpenter, 
deceased,  were  bound  to  pay  the  money  to  the  Bank  of  German- 
town,  as  they  did,  in  discharge  of  the  note,  their  only  remedy  to  be 
reimbursed  was  by  a  suit  upon  the  note  itself,  in  the  name  of  Wil- 
liam Overington,  the  surviving  payee;  but  then  six  years  or  more 
having  elapsed  after  the  note  became  payable,  before  this  suit  was 
commenced,  the  statute  of  limitations,  which  has  been  pleaded  here, 
would  have  been  a  bar  to  such  action,  had  it  been  brought  at  the 
time  this  was.  The  second  is,  that  the  plaintiff's  intestate  being  a 
joint  payee  in  the  note  with  William  Overington.  and  having 
348 


1836.]  OF  PENNSYLVANIA.  348 

[Kennedy  ».  Carpenter.] 

endorsed  it  jointly  with  him  to  the  bank,  purely  for  the  accommoda- 
tion of  the  maker  without  receiving  any  benefit  therefrom,  and 
dying  thereafter  before  it  fell  due,  or  anything  was  paid  on  it, 
William  Overington  surviving,  the  intestate's  estate,  as  well  as  him- 
self, became  thereby  released,  both  in  equity  and  in  law,  from  the 
payment  of  it. 

Now  as  to  the  first  objection.  It  is  not  intended  to  be  denied 
that  a  promissory  note,  for  the  payment  of  money,  may  be  given 
in  evidence  on  the  money  counts,  in  a  suit  between  the  payee 
and  the  maker ;  for  before  the  passage  of  the  statute  of  8  and  4 
Ann,  Lord  Holt,  in  Carter  v.  Palmer,  observes,  "  we  will  take 
such  a  note  prima  facie,  for  evidence  of  money  lent ;"  and  in 
Clarke  v.  Martin,  2  Ld.  Raym.  758,  he  repeats,  as  a  reason  for  his 
decided  disapprobation  of  declaring  upon  such  notes,  as  if  they 
were  within  the  custom  of  merchants,  "  because  there  was  so  easy 
a  method,  as  to  declare  upon  a  general  indebitatus  assumpsit  for 
money  lent,"  &e.  And  in  Grant  v.  Vaughan,  3  Burr.  1525,  Lord 
Mansfield  says,  "  I  do  not  find  it  anywhere  disputed,  that  an  action 
upon  an  indebitatus  assumpsit  generally  for  money  lent,  might  be 
brought  on  a  note  payable  to  one  or  order."  So  in  Story  v.  Atkins, 
2  Stran.  719,  Chief  Justice  Raymond,  in  delivering  the  opinion 
of  the  court,  says,  "  it  undoubtedly  may  be  given  in  evidence  on 
an  indebitatus  assumpsit,  as  a  paper  or  writing  to  prove  the  defend- 
ant's receipt  of  so  much  money  from  the  plaintiff;"  for  which  he 
cites  Hard's  Case,  1  Salk.  23,  where  it  is  said,  debt  would  lie  by 
the  payee  of  a  bill  of  exchange  against  the  drawer,  because  it  was 
evidence  of  the  receipt  of  so  much  money  received  by  the  drawer 
of  the  payee.  He  also  states  another  thing  which  goes  to  show 
that  the  remedy  on  the  *note  is  grounded  exclusively  on  r*q<q 
the  statute,  but  that  on  the  money  counts,  is  given  by  the  "• 
common  law,  when  he  says  that  "  the  statute  3  and  4  Ann.  only 
gives  an  additional  remedy  upon  promissory  notes,  but  does  not 
take  away  the  old  one."  And  accordingly  in  the  case  of  Ex  parte 
Mills,  2  Ves.  Jr.  303,  Lord  Loughborough,  where  the  note  was 
given  for  money  lent,  held  that  the  payee  need  not  declare  on  the 
note,  but  might  recover  on  a  count  for  money  lent.  See  also  Bui. 
N.  P.  137,  to  the  same  effect. 

But  this  principle,  I  apprehend,  is  only  applicable  when  there 
is  privity  of  contract  between  the  plaintiff  and  defendant,  and  a 
money  consideration  has  passed  between  them,  of  which  the  note, 
being  for  money,  is  prima  facie  evidence ;  for  instance,  as  between 
the  payee  and  the  maker,  or  between  the  endorsee  and  his  imme- 
diate endorser,  but  not  as  between  the  endorsee  and  the  maker, 
or  the  endorsee  and  a  remote  endorser.  See  Smith  v.  Kendall, 
6  Term  Rep.  123 ;  Johnson  v.  Collings,  1  East  98 ;  Barlow  v. 
Bishop,  Id.  434 ;  Whitehill  v.  Bennitt,  3  Bos.  &  Pull.  559 ;  Houle 
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v.  Baxter,  3  East  177 ;  Waynam  v.  Bend,  1  Campb.  175 ;  Bently 
r.  Northouse,  Mood.  &  Mai.  66 ;  Chitty  on  Bills  594  (8th  ed.). 
There  are,  however,  cases  in  which  the  right  of  the  plaintiff  to 
recover  on  the  money  counts  has  been  extended  to  the  holder, 
between  whom  and  the  defendant,  there  was  no  privity  of  contract. 
In  Cruger  v.  Armstrong,  3  Johns.  Ca.  5,  the  Supreme  Court  of 
New  York  seem  to  have  thought  that  the  plaintiff  having  become 
the  holder  of  a  check,  payable  to  W.  and  J.  C.  or  bearer,  which  he 
received,  not  from  the  defendant,  but  from  a  third  person,  had  a 
right  to  give  it  in  evidence  on  the  money  counts.  So  also  in  Pierce 
v.  Crofts,  12  Johns.  90,  it  was  held  that  the  holder  of  a  bill  pay- 
able to  A.  B.  or  bearer,  might  either,  as  the  bearer  or  the  endorsee 
thereof,  recover  on  a  count  for  money  had  and  received.  Mr. 
Justice  Platt,  in  delivering  the  opinion  of  the  court,  after  reciting 
the  words  of  their  statute,  which  are  substantially,  in  this  respect, 
the  same  with  those  of  3  and  4  Ann.,  declaring  that  notes  payable 
to  order  or  bearer  shall  be  taken  and  construed  to  be  due  and  pay- 
able as  therein  expressed,  and  shall  have  the  same  effect,  and  be 
negotiable  in  like  manner,  as  inland  bills  of  exchange,  says,  "the 
effect  of  the  statute  was  two-fold ;  first  to  make  a  promissory  note 
evidence  per  Be,  of  money  due,  so  that  it  might  be  declared  on  like 
a  specialty  ;  and  secondly,  to  ra&ke  it  negotiable."  Then  he  observes, 
"  if,  as  all  agree,  such  a  note  before  the  statute,  was  evidence  of 
money  due  from  the  maker  to  the  payee,  so  as  to  support  a  count 
for  money  had  and  received,  I  can  see  no  good  reason  why  an 
assignee  by  endorsement  or  delivery,  ought  not  to  have  the  same 
remedy.  It  was  the  object  of  the  statute  to  place  the  assignee  in 
the  same  relation  to  the  maker  as  the  payee  stood  in  before  ;  and 
the  legal  operation  of  the  transfer  is,  that  the  money,  which,  by 
virtue  of  the  note,  was  due  to  the  payee  from  the  maker,  is  now  due 
*3501  ^rom  l^e  ma^er  to  tne  <**Mffnee."  But  *may  it  not  be  well 
*  questioned,  whether  this  conclusion  is  warranted  either  by 
the  terms  of  the  statute,  or  by  the  practice  and  decisions  that  have 
obtained  under  it  ?  For  it  is  the  note,  or  in  other  words,  the  iden- 
tical promise  contained  on  the  face  of  it,  which  is  an  express 
promise  for  the  payment  of  money,  that  is  made  assignable  by  the 
statute.  There  is  certainly  nothing  in  the  terms  of  the  statute 
which  goes  to  show  that  it  was  the  intention  of  the  legislature  to 
make  an  implied  promise  growing  out  of  the  consideration  of  the 
note,  or  the  transaction  which  gave  being  to  it,  or  any  other 
promise,  either  expressed  or  implied,  assignable,  than  that  con- 
tained in  the  note  itself.  Suppose,  for  instance,  the  note  to  have 
been  given  for  the  price  of  goods  sold  and  delivered  by  the  payee 
to  the  maker ;  as  between  them,  if  the  note  be  not  paid  at  matur- 
ity, the  payee  still  holding  it,  may  recover  the  money  on  a  count 
for  goods  sold  and  delivered ;  but  surely  it  will  not  be  pretended, 
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and  certainly  never  was  heard  of,  that  the  assignee  of  the  note  in 
such  case,  could  recover  upon  such  a  count,  by  virtue  of  the 
assignment  of  the  note  under  the  operation  of  the  statute.  But 
suppose  the  note  were  given  for  money  actually  lent  by  the  payee 
to  the  maker,  if  the  assignee  in  the  case  of  the  note  given  for 
goods  sold  and  delivered,  cannot  recover  upon  a  count  for  the 
sale  of  the  goods,  why  shall  the  assignee  of  the  note  in  the  latter 
case,  be  entitled  to  recover  on  a  count  for  money  lent?  The 
statute  in  its  terms,  does  not  embrace  the  one  case  more  than  the 
other ;  and  though  the  statute  does  embrace  and  make  the  note 
itself  assignable  in  either  case,  it  does  not  appear  that  it  was  the 
design  of  the  legislature  to  include  the  cause  of  action  forming 
the  consideration  of  it,  so  as  to  pass  it  too.  It  is  clear,  therefore, 
that  the  object  of  the  statute  could  not  have  been,  as  Mr.  Justice 
Platt  says,  to  place  the  assignee  of  the  note  in  every  respect,  in 
the  same  relation  to  the  maker,  as  the  payee  stood  in  before ;  but 
merely  so  far  as  might  be  necessary  to  enable  him  to  recover  upon 
the  express  promise  contained  in  the  note  itself,  and  not  to  go 
behind  it  upon  an  undertaking  existing  independently  of  it, 
whether  it  be  expressed  or  implied.  This  being  the  case,  I  take  it, 
that  the  assignee  or  endorsee  of  a  note  made  assignable  by  the 
statute,  must  declare  upon  the  note  itself,  and  in  doing  so,  he  must 
invoke  the  aid  of  the  statute  to  entitle  him  to  recover  of  the  maker, 
as  it  is  only  by  force  thereof,  that  he  can  claim  to  recover  at  all, 
in  his  own  name. 

The  Supreme  Court  of  the  United  States  held  also,  in  Raborg 
v.  Peyton,  2  Wheat.  385,  that  debt  might  be  maintained  by  the 
endorsee,  against  the  acceptor  of  a  bill  of  exchange,  it  being 
expressed  to  be  for  value  received ;  and  would  seem  to  have 
adopted  the  same  notion  entertained  by  the  Supreme  Court  of  New 
York,  on  this  subject,  in  Pierce  v.  Crofts;  for  Mr.  Justice  Story, 
who  delivered  the  opinion  of  the  court,  after  showing  that  debt,  in 
such  case  might  have  been  supported  by  the  payee  of  the  bill,  had 
he  retained  it,  says,  *"but  in  point  of  law,  every  subse-  r*ori 
quent  holder,  in  respect  to  the  acceptor  of  a  bill,  and  the  '• 
maker  of  a  note,  stands  in  the  same  predicament  as  the  payee. 
An  acceptance  is  as  much  evidence  of  money  had  and  received  by 
the  acceptor  to  the  use  of  such  holder,  and  of  money  paid  by  such 
holder  for  the  use  of  the  acceptor,  as  if  he  were  the  payee ;"  for 
which  he  cites  Tatlock  v.  Harris,  3  Term  Rep.  172  ;  Vere  v. 
Lewis,  Id.  184,  and  Grant  v.  Vaughan,  3  Burr.  1516.  This  deci- 
sion of  the  Supreme  Court  of  the  United  States  appears  to  be 
contrary  to  the  current  of  the  English  authorities.  The  engage- 
ment of  the  acceptor,  though  clearly  a  promise  to  pay  the  bill,  is 
but  collateral,  because  the  drawer,  who  created  the  debt  first  with 
the  payee,  still  remains  bound  for  the  payment  of  it  notwithstand- 
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ing  the  acceptance  of  the  bill  by  the  drawee ;  and  therefore  it  is, 
that  the  undertaking  of  the  acceptor  has  been  considered  collateral, 
which  has  ever  been  held  insufficient  to  maintain  an  action  of 
debt.  Cogan  v.  Greene,  1  Roll.  Abr.  594  (F.)  pi.  2.  And  accord- 
ingly it  has  been  ruled,  that  debt  will  not  lie  even  in  favor  of  the 
payee,  and  much  less  an  endorsee,  I  take  it,  where  there  is  no 
privity  of  contract,  against  the  acceptor  of  a  bill  of  exchange. 
Anonymous,  Ilardr.  485,  said  by  Justice  Rainsford,  to  be  Milton's 
case,  1  Mod.  286 ;  Browne  v.  London,  1  Mod.  285 ;  8.  c.  1  Ventr. 
152 ;  1  Freem.  14 :  Hard's  case,  1  Salk.  23 ;  Young  v.  Bishop,  2 
Bos.  &  Pull.  82-3 ;  Webb  i>.  Geddes,  1  Taunt.  540  ;  Thompson  v. 
Morgan,  3  Campb.  101 ;  Com.  Dig.  tit.  Debt,  [B.] 

So  far,  however,  as  regards  the  remedy  given  by  law  to  the 
payee  upon  the  bill  or  note  itself,  against  the  acceptor  or  maker, 
the  endorsee,  doubtless,  as  Mr.  Justice  Story  says,  "  stands  in  the 
same  predicament  as  the  payee,"  but  certainly  his  right  was  not 
intended  to  go  further.  For  to  hold  that  either  debt  or  assumpsit 
may  be  maintained  by  the  endorsee  for  money  had  and  received  to 
his  use  by  the  acceptor,  or  for  money  paid  by  the  former  for  the 
use  of  the  latter,  would  be  giving  him  the  benefit  of  a  cause  of 
action  not  made  assignable,  as  has  been  shown  above  by  the  custom 
of  merchants,  or  the  statute ;  and  would  therefore  go  to  impugn 
the  rule  of  law  that  a  chose  in  action  is  not  assignable.  Indeed 
it  must  be  admitted  by  all,  I  think,  that  no  assignment  or  transfer 
made  of  a  right,  consisting  of  a  mere  chose  in  action,  whether  it 
be  for  money  or  other  thing,  without  it  be  a  bill  of  exchange,  note 
or  other  instrument,  made  negotiable  by  the  law  merchant,  or  the 
statute,  will  enable  the  assignee  to  maintain  a  suit  for  or  on  account 
of  it,  in  his  own  name.  It  is  therefore  manifest,  that  the  endorsee 
can  have  no  right  of  action  vested  in  him,  save  that  founded  on  the 
bill  or  note.  Since  his  right  of  action  then  arises  out  of  the  bill 
or  note  and  the  assignment  thereof,  under  the  operation  of  the 
custom  of  merchants  and  the  statute,  and  not  out  of  the  trans- 
action which  formed  the  consideration  of  the  bill  or  note :  and 
seeing  the  law  has  provided  a  specific  and  adequate  remedy  in  his 
*S"21  ^avor'  on  tne  ^11  or  note  itself  for  the  recovery  of  *the 
'  amount  thereof,  it  seems  but  reasonable  that  he  should  be 
confined  to  it.  Besides,  it  is  difficult  to  conceive  how  the  endorsee 
can  be  permitted  to  go  behind  the  bill  or  note,  as  it  were,  and  be 
placed  on  the  same  ground  on  which  the  payee  stood,  without  his 
having  been  privy  thereto.  The  acceptance  of  the  bill  may,  fairly 
enough,  be  regarded  as  evidence  of  an  admission  by  the  acceptor, 
of  his  having  received  money  for  the  use  of  the  payee ;  and  upon 
a  count  for  money  had  and  received,  in  an  action  by  the  payee 
against  him,  may  be  admitted  in  evidence,  to  support  it,  there  being 
privity  of  contract  between  them.  So  the  giving  of  a  note  for 
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the  payment  of  money,  may  be  considered  prima  facie  evidence  of 
money  lent  by  the  payee  to  the  maker,  or  money  had  and  received 
by  the  latter  for  the  use  of  the  former;  and  therefore,  in  a  suit 
between  them,  may  be  given  in  evidence,  upon  a  count  for  money 
lent  or  money  had  and  received.  But  even  between  the  original 
parties  to  the  bill  or  note,  if  it  be  shown  that  the  consideration 
given  for  it,  was  not  money,  but  some  other  thing  of  value,  no 
recovery  can  be  had  upon  the  money  counts,  though  on  a  count 
upon  the  bill  or  note  there  may ;  which  shows  plainly  that  the  bill 
or  note  and  the  consideration,  upon  which  it  was  founded,  are  not 
regarded  as  the  same  for  all  purposes,  and  that  a  transfer  of  the 
first  would  be  no  transfer  of  the  latter,  without  the  custom  or  the 
statute  authorized  it,  which  has  never  been  thought  to  be  the  case. 
In  one  respect,  however,  an  endorsee  for  a  valuable  consideration, 
given  bona  fide,  stands  on  a  more  favorable  footing  in  regard  to  his 
right  to  recover  on  the  bill  or  note,  than  the  payee,  who  has  given  no 
consideration  for  it.  The  latter  cannot  recover  on  it,  whereas  the 
former  may.  Whether  it  was  given  for  a  good  consideration  or  not, 
is  a  matter  the  endorsee  is  not  bound  to  inquire  into,  or  to  know  any- 
thing about ;  he  is  considered  a  stranger  to  the  transaction  upon 
which  it  was  founded,  and  in  no  wise  privy  to  it ;  he  has  no  occasion 
to  look  further  than  the  face  of  the  bill  or  note,  which  contains  a 
promise  or  undertaking  to  pay  a  certain  sum  of  money,  and  there- 
fore, by  the  lawmerchant  or  the  statute,  is  made  assignable ;  and 
it  is  that  alone,  that  he  bargains  for  and  has  assigned  to  him. 
Hence  it  follows  as  a  necessary  consequence  that  the  right  of  the 
endorsee  to  recover  the  amount  of  the  bill  or  note,  is  founded  upon 
the  bill  or  note  itself;  and  if  he  be  not  entitled  to  recover  upon  it, 
he  cannot  recover  without ;  nor  upon  any  other  consideration  or 
cause  of  action,  however  closely  it  may  be  connected  with  it. 

The  cases  of  Tatlock  v.  Harris  and  Vere  v.  Lewis,  cited  by  Mr. 
Justice  Story  in  support  of  the  principle,  that  the  endorsee  of  a 
bill  may  maintain  an  indebitatus  assumpsit  for  money  had  and 
received  for  his  use,  or  money  paid  by  him  for  the  use  of  the 
acceptor,  against  the  latter,  would  seem  to  have  been  decided  on  the 
authority  of  Grant  v.  Vaughan,  3  Burr.  1516,  which  is  also  cited 
by  him  ;  in  which,  according  to  a  manuscript  report  thereof,  read 
by  Lord  *Kenyon,  Justice  Yeates  in  delivering  his  opinion,  r*oco 
said,  "giving  such  bill  is,  as  it  were,  an  assignment  of 
so  much  property,  which  becomes  money  had  and  received  to  the 
use  of  the  holder  of  the  bill."  Lord  Kenyon,  after  reading  this 
clause  of  Justice  Yeates's  opinion  in  pronouncing  the  opinion  of  the 
court  in  Tatlock  v.  Harris,  observes,  "  now  on  that  doctrine  my 
opinion  is  grounded  in  the  decision  of  this  case."  This  view  of  the 
matter  may  be  ingenious,  but  still  it  does  not  seem  to  meet,  nor  yet 
to  satisfy  the  common  understanding,  which  every  one  must  have 
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of  the  transaction,  when  examined  and  judged  of  according  to  the 
general,  if  not  universal  sense  of  mankind.     The  bill  or  note  is 
looked  upon  by  every  one  as  an  engagement  simply,  on  the  part  of 
the  acceptor  or  maker,  to  pay  a  certain  sum  of  money  to  the  payee 
or  his  order,  and  as  binding  upon  him  to  do  so  by  force  of  the  law- 
merchant  or  the  statute,  without  any  consideration  being  expressed 
upjn  the  face  of  the  bill  or  note ;  and  so  it  is  regarded  in  law  ;  for 
if  not  paid  at  maturity,  it   may  be  sued  and  declared  on  as  a 
specialty.     It  is  the  promise   contained  on  the  face  of  the  bill  or 
note,  and  the  obligation  growing  out  of  the  same,  that  are  made 
assignable  by  the  custom  of  merchants  or  the  statute,  and  not  pro- 
perty as  money,  nor  yet  money  as  property  ;  or  in  other  words,  it 
is  a  mere  right  or  chose  in  action,  founded  on  the  bill  or  note  exclu- 
sively, that  is  made  assignable ;  so  that,  as  I  have  before  said,  if 
the  assignee  cannot  recover  on  a  declaration  drawn  upon  the  bill  or 
note,  he  can  have  no  other  cause  of  action  by  virtue  of  the  assign- 
ment, that  will  enable  him  to  maintain  an  action  in  his  own  name 
against  the  drawer,  acceptor  or  maker.     And  as  the  endorsee  of  a 
note  is  only  enabled  by  force  of  the  statute,  and  not  by  any  prin- 
ciple of  the  common  law,  to  recover  the  amount  thereof  in  a  suit 
brought  by  him  in  his  own  name,  it  is  necessary,  as  I  conceive, 
that  he  should  set  every  thing  out  in   his  declaration  requisite  to 
show  that  he  has  a  good  right  or  title  under  the  statute  to  maintain 
his  action.     And  if  he  only  sets  forth  such  cause  of  action  as  would 
entitle  him  to  recover,  according  to  the  principles  of  the  common 
law,  he  cannot  give  in  evidence  to  support  it,  a  cause  of  action 
which  he  has  no  right  to  maintain,  except  by  force  of  the  statute. 
This  is  evidenced  to  be  the  law  by  all  the  precedents  and  forms  of 
declarations  applicable  to  such  case ;  as  also,  in  the  case  of  bail- 
bonds,  when  assigned  by  the  sheriff.     In  this  latter  case,  the  plain- 
tiff must  show  by  his  declaration,  that  the  sheriff  assigned  the  bond 
to  him  according  to  the  form  of  the  statute.     Dawes  v.  Papworth, 
Willes'  Rep.  403 ;  Lease  v.  Box,  1   Wils.  121 ;  Mifflin  v.  Peters, 
2  Ld.  Rayra.  1564 ;  2  Saund.  61,  note ;  and  this  much,  at  least, 
seems  to  be  required  according  to  the  rule  laid  down  in  Birch  v. 
Bellamy,  12  Mod.  540,  which  is  that  "  if  a  thing  be  made  good 
originally  by  act  of  parliament,  then  you  must  plead  all  the  cir- 
cumstances of  the  act."     See  also  to  this  effect,  Anonymous,   2 
Salk.    519 ;  6  Bac.    Abr.  (by  Wilson),   395,  tit.  Statute,  (L.  3.) 

*3-~41   *^°  'n  tne  case  °^  a  8l"t  Bought  to  recover  a  penalty,  im- 

'  -•   posed  for  the  commission  of  an  offence  created  by  statute, 

every  thing  must  be  shown  in  the  information  necessary  to  make  it 

an  offence  within  the  statute  ;  and  the  conclusion  of  contra  formam 

statuti  will  not  aid  any  deficiency  in  this  respect.     Holderi  qui  tarn 

v.  VVeedan,  Bunb.  177  ;  Bradley  v.  Long,  Id.  120 ;  Rook's  case, 

Uardr.  20;  2  Hawk.  P.  C.,  book  2,  ch.  25,  sec.  110.  The  tendency 
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of  these  cases  and  authorities,  and  of  the  principles  established  by 
them,  is  to  show  still  further,  and  indeed  conclusively,  as  it  appears 
to  me,  that  the  endorsee  of  a  negotiable  note  has  no  remedy  for  the 
recovery  of  the  amount  thereof  against  the  maker,  except  iri  a  suit 
founded  upon  the  note  itself;  wherein  he  must  show  his  title  to 
recover,  by  setting  out  in  his  declaration  the  making  of  the  note 
by  the  drawer,  the  tenor  of  it,  the  endorsement  by  the  payee  trans- 
ferring it  to  him,  &c.,  so  as  to  bring  his  claim  distinctly  within  the 
provisions  of  the  statute,  and  thus  show  that,  by  force  of  it,  he  is 
entitled  to  recover. 

The  Supreme  Court  of  Massachusetts,  in  Wild  v.  Fisher,  4  Pick. 
421,  seems  to  have  followed  the  decision  of  the  Supreme  Court  of 
New  York  in  Pierce  v.  Crafts,  without  any  particular  examination 
of  the  question  upon  principle,  but  rather,  as  I  presume,  decided  it 
upon  the  authorities  which  happened  to  be  adduced,  and  have  a 
leaning  that  way.  Accordingly  it  was  held,  in  an  action  by  the 
endorsee  of  a  promissory  note  against  the  maker,  that  the  plaintiff 
might  give  the  note  in  evidence  under  the  common  money  counts. 
The  King's  Bench  also,  in  England,  inPownalv.  Ferrand,  6  Barn. 
&  Cress.  439,  a  case  decided  some  ten  years  ago,  held  that  the  en- 
dorsee of  a  bill  of  exchange  after  having  passed  it  away  by  endors- 
ing it  himself,  and  being  compelled  by  suit  as  the  endorser  thereof, 
to  pay  a  part  of  it,  the  residue  having  been  recovered,  by  judgment 
and  execution,  of  the  acceptor,  might  recover  from  the  acceptor 
such  part  as  he  had  paid,  in  an  action  for  money  paid  to  his  use. 
But  it  may  be  doubted,  whether  some  of  the  judges,  at  least,  did 
not  consider  this  case  as  taken  out  of  what,  I  consider,  the  general 
rule  on  this  subject,  by  the  peculiarity  of  the  circumstances  attend- 
ing it.  For  the  language  of  Lord  Tenterdon,  Chief  Justice,  is,  "  The 
facts  of  this  case  are  so  very  peculiar  that  it  appears  to  me, 
that  a  decision  in  favor  of  the  plaintiff  will  not  tend  to  any  mis- 
chievous consequences."  And  Justice  Littledale  says,  "  The 
authorities  cited  induced  me  for  some  time  to  entertain  considerable 
doubt,  whether  the  plaintiff  as  endorser  could  recover  in  this  form." 
We  have  also  a  case  of  our  own,  which  seems  to  have  been  decided 
in  the  same  way.  I  mean  Myers  v.  Irwin,  2  S.  &  R.  368.  The 
plaintiff  being  the  holder  of  a  note,  as  endorsee,  drawn  by  the 
defendant,  endorsed  it  to  an  association  called  "  The  Farmers'  Bank 
of  Lancaster."  The  note,  when  due,  was  protested  for  non-pay- 
ment, and  paid  and  taken  up  by  the  plaintiff,  who  recovered  against 
the  defendant  upon  a  count  for  *money  paid  to  the  use  of  r*occ 
the  latter.  The  question,  however,  whether  the  count  was  ^ 
such  as  the  plaintiff  had  a  right  to  recover  on,  does  not  appear  to 
have  been  made.  The  only  objection  made  to  the  note  being  given 
in  evidence,  seems  to  have  been,  that  it  was  discounted,  as  the 
defendant  alleged,  at  the  Farmers'  Bank  of  Lancaster,  contrary  to 
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and  in  violation  of  the  acts  of  assembly,  which  rendered  such  notea 
irrecoverable,  if  discounted  by  banking  associations  without  charter. 

The  discussion  of  this  particular  point,  perhaps  might  have  been 
avoided,  but  as  it  may  be  thought  to  have  some  bearing  on  the 
question  which  is  presented  here,  I  have  therefore  thought  proper 
to  notice  it.  Here  the  plaintiffs  are  the  representatives  of  one  of 
two  joint  payees  named  in  the  note,  and  had  their  intestate  been 
Bole  payee,  it  would  have  been  difficult,  perhaps,  for  them  to  have 
maintained  their  claim  under  the  money  counts,  for  the  note  would 
only  have  been  prima  facie  or  presumptive  evidence,  according  to 
Lord  Holt,  and  all  the  authorities,  of  money  lent  by  the  intestate 
to  the  defendant;  but  that  presumption  would  have  been  com- 
pletely repelled,  had  the  same  evidence  been  given,  and  admissions 
made  by  the  parties  that  have  been  here,  for  they  show  that  neither 
money  nor  any  thing  else  passed  from  the  intestate  to  the  defendant, 
at  the  time  or  before  the  making  of  the  note,  but  that  it  was  made 
by  the  defendant  to  the  intestate,  for  the  purpose  of  obtaining  the 
credit  of  his  name  as  endorser  thereon,  to  enable  the  defendant  to 
borrow  the  amount  of  the  note  by  means  thereof  from  the  Bank  of 
Germantown.  This  being  the  purpose  for  which  the  note  was  con- 
cocted, it  is  clear  that  it  imposed  no  obligation  upon  the  defendant, 
until  the  money  was  advanced  upon  it  by  the  bank.  The  money 
advanced  upon  the  note  by  the  bank,  was  not  the  money  of  the 
intestate ;  nor  was  it  advanced  by  the  bank  to  him,  so  that  it  might 
become  his,  and  he  again  lend  it  to  the  defendant ;  but  it  was 
loaned  directly  to  the  defendant  by  the  bank,  upon  the  security  of 
the  note  and  the  endorsement  thereon.  It  would  therefore  seem 
to  be  straining  the  matter  too  far,  to  consider  it  money  loaned  by 
the  intestate  to  the  defendant.  But  besides,  it  was  not  money 
loaned  or  advanced  previously,  and  the  note  made  and  given  sub- 
sequently, but  the  note  was  made  and  delivered  first  to  the  bank, 
and  the  bank  afterwards  advanced  the  money  to  the  defendant  upon 
the  security  of  the  note,  and  the  endorsement  thereon  alone,  which 
renders  it  difficult  if  not  impossible  to  raise  or  prove  any  promise 
for  the  repayment  of  the  money,  other  than  those  contained  in  the 
note  and  the  endorsement  thereon  ;  so  that  there  is  really  nothing 
to  support  the  count  for  money  lent  in  the  declaration,  and  still 
less  if  possible,  to  sustain  the  counts  for  money  had  and  received. 
But  suppose  it  were  otherwise,  and  that  the  money  advanced  by  the 
bank  might  fairly  be  considered  as  the  money  of  the  intestate,  still 
*or£-i  the  statute  of  limitations  would  be  a  bar  *to  the  recovery  of 
•I  it;  and  this,  indeed,  would  seem  to  be  conceded  by  the 
counsel  for  the  plaintiffs. 

The  main  hope  of  the  plaintiffs,  however,  appears  to  rest  on  the 
count  for  money  paid,  laid  out  and  expended  by  them,  as  the 
administrators  of  the  intestate,  for  the  use  of  the  defendant ;  under 
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which  they  consider  themselves  entitled  to  recover  the  money 
which  they  paid  to  the  bank  in  discharge  of  the  note.  And  it  is 
quite  clear  that  if  there  be  no  other  impediment,  the  statute  of 
limitations  cannot  be  interposed  to  prevent  their  recovery  upon  this 
count. 

The  intestate  of  the  plaintiffs  must  certainly,  as  their  counsel 
have  contended,  be  regarded  as  standing  on  the  footing  of  a  surety 
for  the  defendant.  But  it  must  be  recollected,  that  untiLLord 
Mansfield  came  on  the  bench,  when  the  surety  paid  the  debt  of  his 
principal,  he  had  no  remedy  for  being  reimbursed  at  law,  unless  he 
had  taken  an  express  engagement  of  his  principal  for  that  purpose. 
Without  this,  his  only  remedy  was  in  equity ;  but  having  taken  a 
security  to  be  indemnified  which  was  good  at  law,  he  had  no  occa- 
sion to  resort  to  equity,  and  indeed  could  not  do  so,  seeing  he  had 
an  adequate  remedy  at  law.  It  has,  however,  since  that  been, 
established  that  a  surety  having  paid  the  debt  of  his  principal,  may 
recover  from  him  at  law,  upon  an  implied  promise,  where  no 
express  promise  of  indemnity  has  been  given.  But  still  the  law 
will  not  supply  such  a  promise  when  there  is  no  occasion  for  it ;  as 
for  instance,  where  a  legal  security  has  been  taken  by  the  surety 
of  his  principal.  And  accordingly  in  Toussaint  v.  Martinnau,  2 
Term  Rep.  100,  it  was  held  that  a  surety,  bound  in  a  bond  with 
his  principal,  upon  which  he  was  compelled  to  pay  the  money,  hav- 
ing taken  of  his  principal  at  the  time  he  became  his  surety  a  bond 
conditioned  for  the  payment  of  the  like  sum  of  money  to  himself  at 
an  earlier  day,  than  he  as  surety  was  bound  to  pay,  could  not  main- 
tain an  action  upon  an  implied  assumpsit  for  money  paid,  laid  out,  £c. 
Mr.  Justice  Buller  in  this  case,  page  105,  asks,  "  Why  does  the  law 
raise  such  a  promise?"  to  which  he  answers  "because  there  is  no 
security  given  by  the  party.  But  if  the  party  choose  to  take  a  secu- 
rity, there  is  no  occasion  for  the  law  to  raise  a  promise.  Promises 
in  law  only  exist  where  there  is  no  express  stipulation  between 
the  parties."  Now  let  us  see  whether,  according  to  this  doctrine, 
the  plaintiffs  can  claim  the  benefit  of  any  implied  promise  to  be 
reimbursed.  Their  intestate  did  not  become  the  surety  of  the 
defendant  or  his  co-obligor  in  a  bond,  or  co-promisor  in  a  note, 
but  took  a  note  of  the  defendant  payable  to  himself  and  William 
Overington  or  their  order,  which  they  jointly  endorsed  to  the 
bank,  agreeing  that  it  should  be  discounted  for  the  benefit  of  the 
defendant.  The  instant  therefore  that  the  bank  advanced  to  the 
defendant  the  amount  of  money  mentioned  in  the  note,  he  became 
bound  by  it  to  the  bank,  as  the  maker  thereof,  according  to  its 
tenor  ;  and  at  the  same  time  the  intestate  and  Overington,  by 
virtue  of  their  endorsement,  upon  his  failing  to  do  so,  r#orT 
*and  their  receiving  due  notice  thereof  became  likewise  '• 
bound  for  the  payment  of  it.  Thus  the  relative  rights  and 
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duties  of  the  several  parties  became  the  same,  so  far  as  regarded 
the  right  to  sustain  an  action  upon  the  note  itself  in  case  of 
delinquency,  as  if  the  note  had  been  given  by  the  defendant  to 
the  payees  for  a  valuable  consideration  received  of  the  payees  in 
the  first  instance,  so  that  in  case  of  their,  or  either  of  them  having 
to  pay  the  note  to  the  bank  after  it  fell  due,  they  would  thereby 
be  entitled  to  recover  on  the  note  itself,  the  money  so  paid  by 
them,  and  as  the  payees  thereof,  for  this  purpose,  to  sue  the 
defendant  upon  it,  according  to  the  law-merchant,  and  the  pro- 
visions of  the  statute.  In  Death  v.  Serwonters,  1  Lutw.  885, 
b.,  it  was  adjudged  that  the  second  endorser  of  a  bill  of  exchange 
after  having  paid  and  taken  it  up  from  the  holder,  upon  the 
acceptor's  failing  to  do  so,  was  entitled  to  recover  upon  a  count 
in  the  declaration  alleging  a  custom,  that  if  the  second  endorser 
paid  the  bill,  after  acceptance  and  neglect  of  the  acceptor  to  do 
so  at  maturity  to  the  endorsee  or  holder,  then  the  acceptor  became 
liable  to  the  second  endorser  in  an  action  against  him  on  the  bill 
for  the  amount  thereof.  And  in  like  manner  it  was  ruled  in  Sim- 
monds  v.  Parminter,  1  Wils.  185,  that  the  drawer  of  a  bill  of 
exchange,  after  having  paid  the  amount  thereof,  upon  failure  of  the 
acceptor  to  do  it,  was  entitled  to  recover  of  the  acceptor  upon  a  count 
drawn  on  the  bill,  setting  it  out  together  with  the  facts,  and  alleg- 
ing the  liability  of  the  defendant  thereupon  to  pay  the  contents  of 
the  bill  to  the  plaintiffs,  according  to  the  usage  and  custom  of  mer- 
chants. According  to  the  principle  of  these  cases,  it  seems  to  be 
settled  that  every  endorser  of  a  bill  or  note,  whether  he  be  the 
drawer  of  the  one  or  the  payee  of  the  other,  or  a  subsequent 
endorser,  has  upon  his  paying  it  after  maturity,  when  the  acceptor 
or  maker  has  neglected  or  refused  to  do  so,  a  right  to  maintain  his 
action  upon  the  bill  or  note  itself;  and  therefore  has  no  occasion  to 
invoke  the  aid  of  an  implied  promise,  in  order  to  obtain  repayment 
of  the  money  paid  by  him  in  taking  it  up. 

It  must  be  admitted,  however,  that  Brooks  v.  Rogers,  1  Hen. 
Bla.  640,  and  Howis  v.  Wiggins,  4  Term  Rep.  714,  seem  to  be  in 
opposition  to  this  doctrine.  But  the  authority  of  these  cases  has 
been  very  strongly  questioned,  if  not  overturned.  Of  the  first, 
Mr.  Justice  Lawrence,  who  was  at  the  bar  when  it  was  decided, 
and  argued  it  as  one  of  the  counsel  for  the  plaintiff,  in  whose  favor 
the  decision  was  given,  afterwards  when  on  the  bench  in  delivering 
his  opinion  in  Cowley  v.  Dunlop,  7  Term  Rep.  568-9,  doubts  if 
the  argument  he  used  therein  was  not  fallacious,  showing  very 
plainly,  too,  that  he  doubted  likewise  the  correctness  of  the  decision. 
He  afso  mentions  the  case  of  Ex  parte  Seddon,  wherein  he  says, 
Lord  Loughborough,  who  was  chief  justice  of  the  court  at  the  time 
of  deciding  Brooks  and  Rogers,  afterwards,  when  lord  chancellor, 
changed  his  opinion  and  decided  differently.  And  though  he  admits 
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Howis  and  *Wiggins  to  be  against  the  opinion  he  was  then  r*qro 
delivering,  yet  he  shows  clearly  that  he  could  not  yield  to  *• 
its  being  correct.  Mr.  Justice  Grose  also,  in  Cowley  v.  Dunlop, 
(p.  573),  who  was  one  of  the  judges  of  the  court  when  Howis  and 
Wiggins  was  decided,  in  noticing  it  and  Brooks  v.  Rogers  says, 
"the  gentlemen  in  the  Court  of  Chancery  conceive  that  those 
decisions  are  directly  in  opposition  to  their  daily  practice,"  and 
states  also  the  fact  of  Lord  Loughborough's  having  overruled,  in 
the  case  of  Ex  parte  Seddon.  the  decision  which  he  gave  in  Brooks 
and  Rogers.  As  to  Howis  and  Wiggins,  he  thought  it  possible 
that  it  was  decided  under  a  misapprehension,  for  he  considered  it  at 
the  time  when  decided,  as  a  case  of  indemnity,  falling  within  the 
principle  of  Yanderheydon  v.  De  Paiba,  3  Wils.  528,  thus  showing 
that  upon  further  reflection,  he  considered  the  decision  wrong. 
Lord  Ellenborough  also  in  Buckler  v.  Buttivant,  3  East  82, 
observes,  "  It  is  unnecessary  to  say  anything  of  those  cases  of 
Brooks  v.  Rogers  and  Howis  v.  Wiggins,  though  I  have  a  decided 
opinion  upon  the  subject.  It  is  sufficient  for  the  present  to  observe 
that  the  noble  lord  by  whom  the  former  of  these  cases  was  deter- 
mined, afterwards  changed  his  opinion  in  the  case  of  Ex  parte 
Seddon,  and  the  latter  has  since  been  doubted  in  this  court  by  some 
of  the  judges  in  Cowley  v.  Dunlop."  Thus  showing  very  decid- 
edly, as  I  conceive,  that  the  "decided  opinion,"  which  he  enter- 
tained on  the  subject,  was  in  direct  opposition  to  them. 

The  reasoning  also  of  Mr.  Justice  Lawrence,  in  Cowley  v. 
Dunlop.  7  Term  Rep.  568,  is  directly  applicable  to  the  present 
case,  and  supports  the  view  taken  of  it  above.  He  says,  "  in  short 
the  question  conies  to  this,  whether  the  drawer  of  a  bill  of  exchange, 
who  is  obliged  to  take  it  up,  after  having  negotiated  it,  is  not  con- 
fined to  his  action  on  that  bill,  to  recover  it  against  the  acceptor  ? 
And  it  seems  to  me  that  he  is ;  for  I  see  no  reason  to  raise  an 
implied  assumpsit,  as  for  money  paid  by  the  drawer  for  the  acceptor, 
when  the  contract  arising  out  of  the  bill,  and  the  custom,  are  fully 
sufficient  to  enable  him  to  recover  what  he  may  be  obliged  to  pay 
on  the  acceptor's  refusal."  Now  all  that  is  said  here  of  the  drawer 
of  a  bill,  is  equally  applicable  to  the  payee  of  a  negotiable  note, 
after  he  has  passed  it  away  by  endorsement;  for  he  stands  pre- 
cisely in  the  same  relation  to  the  maker  of  it  that  the  drawer  of  a 
bill  of  exchange  does  to  the  acceptor  thereof.  And  though  the 
intestate  and  Overington  were  in  reality  but  sureties  for  the  defend- 
ant, yet  that  can  make  no  difference ;  for  having,  by  their  agree- 
ment, giving  to  the  security,  upon  which  the  money  was  advanced, 
such  SL  form  as  to  enable  them  to  sue  the  defendant  upon  it,  in  case 
they  or  either  of  them,  should  have  to  pay  the  money  to  the  bank 
upon  his  neglect  or  refusal,  the  law  will  not  raise  an  assutnpsit  by 
implication  to  redress  them,  because  there  is  no  necessity  for  it. 
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But  it  has  been  objected,  that  such  a  rule  may  operate  very 
unjustly  in  some  cases,  by  putting  it  in  the  power  of  the  maker 
*S  >91  °^  l^e  note>  to  Protect  himself  against  the  payment  of  *it 
'  by  the  statute  of  limitations ;  as  for  instance,  where  the 
payee,  after  the  note  has  been  negotiated,  is  unable  to  pay  and 
take  it  up  before  the  six  years  shall  have  elapsed  after  it  became 
payable,  and  then  becoming  able,  he  is  compelled  to  do  so,  under 
a  judgment  obtained  against  him,  in  a  suit  commenced  before  the 
six  years  had  run  out.  Such  a  case  may  possibly  occur,  in  which 
the  application  of  this  rule  might  prevent  the  party  from  obtain- 
ing redress;  but  still  he  may  guard  against  it  if  he  will,  by  taking 
an  indemnity  under  seal ;  and  if  he  chooses,  he  may  require  one, 
that  will  enable  him  to  sue  and  obtain  a  judgment  without  his 
having  paid  the  money.  But  such  risks  of  being  defeated  by  the 
statute  of  limitations,  is  nothing  more  than  every  endorser  of  a  bill 
or  note  has  to  encounter  and  run  ;  for  he  may  possibly  be  compelled 
to  pay  and  take  up  the  bill  or  note  endorsed  by  him,  after  the 
statute  of  limitations  shall  have  become  a  bar  to  his  recovering 
upon  the  same,  of  those  who  otherwise  would  be  liable  to  him. 

Besides,  I  am  not  satisfied,  but  upon  principles  of  expediency 
and  sound  commercial  policy,  it  ought  to  be  so.  For  punctuality 
is  the  life  of  commerce,  and  it  would  be  a  powerful  inducement  to 
every  one,  who  has  come  under  such  engagement,  to  have  himself 
disengaged  by  some  means,  in  the  course  of  the  six  years,  from  the 
time  the  bill  or  note  shall  have  become  payable  ;  which  would  seem 
to  be  a  sufficient  period  within  which  the  liability  of  every  one 
concerned  should  be  terminated,  unless  some  legal  proceeding  shall 
have  been  commenced  to  keep  it  alive.  It  would  therefore  be  an 
unreasonable  construction  of  the  statute  of  limitations,  to  hold  that 
every  endorser,  who  is  compelled  to  pay  and  take  the  note  up, 
after  being  negotiated,  shall  have  six  years  from  the  time  of  his 
paying  it,  to  sue  those  upon  it,  who  may  be  liable  to  him  ;  for  the 
effect  of  it  might  be,  to  render  the  maker  liable  to  a  suit  upon  his 
note,  when  there  are  a  number  of  consecutive  endorsers,  twenty 
or  more  years  after  it  had  become  payable.  And  this,  it  is  con- 
ceived, would  be  contrary  to  the  spirit  and  meaning  of  the  statute, 
as  well  as  principles  of  good  policy  ;  which  require  that  the  peace 
and  quiet  of  the  community  should  not  be  disturbed  by  the  investi- 
gation of  disputes  arising  out  of  matters  so  stale,  that  it  may  be 
difficult,  if  not  impossible,  to  ascertain  the  truth,  and  what  ought 
to  be  done  in  order  to  administer  justice  between  the  parties  liti- 
gant. 

But  upon  any  construction  that  can  be  given  to  the  acts  of  1713 

and  1715,  limiting  the  time  within  which  suits  shall  be  brought 

upon   promissory   notes,  the   claim  of  the   plaintiffs  in   their  first 

count   was  clearly  barred  before  the  commencement  of  this   action. 
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This  count,  however  does  not  seem  to  be  warranted  by  the  tenor  of 
the  note,  the  endorsement  thereon,  and  the  facts  of  the  case  ;  but 
still  it  does  not  appear,  that  the  effect  of  the  statutes  of  limitations 
could  have  been  avoided  by  any  action  that  could  have  been  insti- 
tuted at  the  time  this  was. 

*We  come  now  to  the  second  objection.  In  the  first 
count  of  the  plaintiff's  declaration,  it  is  alleged  that  Over- 
ington  endorsed  the  note  to  Carpenter,  who  thereby  became  the 
sole  owner  of  it.  The  fact,  however,  is  clearly  not  so  ;  nor  can 
it  be  made  out  by  any  reasonable  intendment ;  for  they  have 
both  endorsed  the  note.  It  was  endorsed  in  blank  by  them,  for  the 
purpose  of  taansferring  all  their  right  and  title  to  it,  as  payees,  to 
the  bank  ;  thus  giving  the  bank  where  it  was  expected  the  note 
would  be  discounted,  not  only  all  their  right  and  title  as  joint 
payees  in  it,  but  likewise  the  full  benefit  and  security  of  their  re- 
sponsibility, as  joint  endorsers  thereon.  Carpenter  and  Overing- 
ton  being  joint  payees,  in  the  note,  and  not  connected  in  any  way 
as  partners  in  trade,  it  is  therefore  clear,  that  their  right  to  it, 
could  only  be  transferred  by  their  joint  endorsement.  "  If  a  bill," 
says  Mr.  Chitty  in  his  treatise  on  bills  and  notes,  page  226  (8th 
ed.),  "  has  been  made  or  transferred  to  several  persons  not  in  part- 
nership, the  right  of  transfer  is  in  all  collectively,  and  not  in  anyone 
individually."  For  which  he  refers  to  Carvick  u.  Vickery,  Doug.  553, 
note  ;  Jones  v.  Radford,  1  Camp.  83,  note  ;  which  seem  to  sustain  the 
proposition  fully  ;  though  it  may  be  doubted  whether  Lord  Ellenbor- 
ough  had  sufficient  reason  in  the  latter  case,  for  avoiding  the  appli- 
plication  of  it  there,  if  Smith  v.  Hunter,  1  Term  Rep.  654,  is  to  be 
taken  as  authority.  Carpenter  and  Overington  having  both  endorsed 
their  names  on  the  note  in  blank,  and  it  being  thus  delivered  to 
the  bank  ;  the  tenor  of  the  note,  the  object  of  endorsing  and  trans- 
ferring  it,  together  with  the  common  understanding  and  practice 
in  this  behalf,  must  lead  and  determine  the  character,  nature  and 
effect  of  the  endorsement.  The  note  then  being  in  its  terms,  to 
pay  jointly  to  Carpenter  and  Overington,  and  the  object  of  their 
endorsing,  being  to  transfer  their  right  to  it,  as  the  joint  payees 
thereof;  and  a  joint  endorsement  being,  if  not  the  only,  certainly 
the  most  appropriate  mode  of  affecting  this  end,  makes  it  proper 
that  it  should  be  considered  and  taken  as  such.  But  there  is 
another  objection  of  some  weight,  against  considering  the  endorse- 
ment in  the  way  the  counsel  for  the  plaintiffs  would  have  it,  that 
is,  as  an  endorsement  of  the  note,  first  by  Overington  to  Carpen- 
ter, and  then  by  Carpenter  to  the  bank.  The  objection  is  this, 
that  an  endorsement  in  common  form,  by  one  of  two  payees  in  a 
negotiable  note  to  the  other,  such  as  "  pay  the  contents  of  this  note 
to  Jacob  Carpenter  therein  named,  would  not  have  made  him  liable 
to  pay  the  amount  thereof,  upon  default  of  the  maker.  An  endorse- 
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ment  in  this  usual  form,  will  only  have  this  effect,  as  I  apprehend, 
when  it  operates  upon,  and  transfers  a  right  to  the  whole  contents 
of  the  note  ;  and  not  merely  a  part  thereof,  which  is  the  most  that 
the  individual  endorsement  of  one  of  two  joint  payees,  not  co-part- 
ners, can  pass.  If  this  be  correct,  and  I  am  inclined  to  think  it  is, 
then  the  bank,  according  to  the  plaintiff's  mode  of  disposing  of  the 
endorsement  would  have  had  no  security  at  all  from  Overington, 
*qpi-i  for  the  payment  *of  the  note,  upon  the  default  of  the  defend- 
-"  ant,  which  would  certainly  be  contrary  to  what  was  intended. 
For  notwithstanding  the  endorsement  was  in  blank,  I  take  it  to  be 
clear,  that  if  it  were  to  be  considered  as  an  endorsement  made  by 
Overington  to  Carpenter,  no  special  engagement  guarantying  the 
payment  of  the  note  could  be  written  and  filled  up  over  the  name 
of  Overington,  so  as  to  render  him  liable  beyond  the  legal  effect 
of  an  endorsement  written  in  the  common  form.  If  a  blank  endorse- 
ment were  to  be  considered  as  giving  authority  to  the  holder  of  the 
note  to  write  over  it  any  stipulation  he  pleased  for  the  payment 
thereof,  then  the  trouble  and  expense  of  making  a  demand  upon 
the  drawer  on  the  day  of  payment,  and  giving  to  the  endorser 
notice  of  the  drawer's  refusal  to  pay,  in  case  he  does  so,  might  and 
doubtless  would  be  dispensed  with  in  every  case  of  a  blank  endorse- 
ment, by  writing  over  it,  a  special  agreement  of  the  endorser, 
waiving  all  claim  to  these  things  being  done,  and  taking  upon  him- 
self the  duty  of  seeing  that  the  note  was  punctually  paid  at  matur- 
ity. Every  day's  practice,  however,  goes  to  show  that  this  cannot 
be  done,  and  in  Adis  v.  Johnson,  1  Vermont  136,  it  was  ruled  that 
the  endorsee  had  no  right  to  fill  a  blank  endorsement  with  any 
special  contract  or  warranty,  but  only  with  an  order  to  pay  the 
contents  to  him  for  value  received.  See  also  Aymer  v.  Shelden, 
12  Wend.  439. 

The  endorsement  of  Carpenter  and  Overington,  must  therefore, 
be  considered  a  joint  endorsement ;  and  being  joint,  it  follows, 
that  any  obligation  created  by  it  upon  them,  must  have  been  joint 
also ;  consequently,  according  to  a  rule  of  law,  too  well  settled  to 
admit  of  either  doubt  or  question,  the  death  of  Carpenter,  before 
the  note  became  payable,  or  was  paid,  threw  upon  Overington,  as 
the  surviving  endorser,  the  whole  obligation  growing  out  of  the 
endorsement,  to  pay  the  note  upon  the  default  of  the  defendant :  5 
Bac.  Abr.  184,  tit.  Obligation,  D.  4,  Wilson's  6th  ed. ;  Towers  v. 
Moore,  2  Vern.  99  ;  Foster  v.  Hooper,  2  Mass.  572  ;  Whitaker  v. 
Keppele,  1  Binn.  123;  Reed  v.  Garwin's  Ex'ors,  7  S.  &  R.  854. 
So  on  the  other  hand  any  right  that  accrued  to  them  as  payees  of 
the  note,  to  maintain  an  action  thereon  against  the  defendant,  sur- 
vived to  Overington  upon  the  death  of  Carpenter ;  and  no  action, 
after  the  death  of  the  latter,  could  be  supported  upon  the  note, 
except  in  the  name  of  the  former.  The  present  plaintiffs  therefore 
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can  maintain  no  action  upon  the  note  in  their  own  names,  either 
in  their  representative  character  or  otherwise :  Rolls  v.  Yale,  Y'elv. 
177  ;  s.  c.  2  Brownl.  207 ;  1  Bulstr.  25 ;  Bull.  N.  P.  157-8 ; 
Anderson  v.  Martindale,  1  East  497. 

The  obligation,  arising  out  of  the  endorsement,  by  Carpenter 
and  Overington,  of  the  note  to  the  bank,  being  joint,  it  cannot  be 
questioned,  but  that  at  law  the  obligation  survived  against  Overing- 
ton alone,  and  the  estate  of  Carpenter  became  thereby  discharged 
from  all  liability  on  account  of  it.  Had  Carpenter  derived  any 
benefit  or  *advantage  from  his  endorsing  the  note,  by  having  r*opo 
received  the  money  or  any  portion  thereof  advanced  upon  I 
it,  the  bank  might  then  have  had  a  claim  in  equity  against  his 
estate,  if  Overington  and  the  defendant  had  proved  insolvent  and 
unable  to  pay.  But  Carpenter  and  Overington  appear  to  have 
derived  no  advantage  whatever  from  the  advancement  of  the  money 
or  the  creation  of  the  debt,  and  are  therefore  to  be  considered  in 
equity  as  mere  sureties  for  the  defendant ;  consequently  the  bank 
can  have  no  claim,  founded  upon  equitable  principles,  against  the 
estate  of  Carpenter,  after  his  death,  for  the  repayment  of  the  money : 
Ratcliffe  v.  Graves,  1  Vern.  196-7  ;  Harrison  v.  Field's  Ex'ors,  2 
Wash.  136;  Packers.  Julius,  2  Browne  31;  Weaver  v.  Shryock, 
6  S.  &  R.  262. 

Carpenter's  estate  then  being  in  no  wise  chargeable  with  the 
payment  of  the  note  to  the  bank,  the  plaintiffs  must  therefore  be 
considered  as  having  paid  the  money  voluntarily,  for  which  they 
seek  to  recover  here.  But  it  has  been  argued  that  though  Car- 
penter's estate  may  have  been  discharged,  by  his  death,  from  the 
payment  of  the  note,  as  to  the  bank,  yet  not  as  to  Overington  ;  that 
if  Overington  had  been  compelled  to  pay  the  whole  or  any  part 
thereof,  which  the  defendant  had  been  unable  to  reimburse  him, 
the  estate  of  Carpenter  would  have  been  liable  to  one-half  of  the 
loss,  whatever  it  might  have  been.  This  liability,  it  is  contended, 
arises  from  an  implied  promise  growing  out  of  the  fact  of  their  hav- 
ing become  the  joint  sureties  of  the  defendant.  And  certainly, 
unless  there  was  an  agreement,  either  express  or  implied,  made  by 
Carpenter  in  his  lifetime,  to  divide  the  loss  with  Overington,  that 
might  accrue  from  their  endorsement  of  the  note  in  any  event  that 
should  happen,  the  right  on  the  part  of  Overington  to  claim  contri- 
butions from  Carpenter's  estate  would  not  be  sustainable. 

Now  it  is  perfectly  clear  from  the  evidence,  that  there  was  no 
express  agreement  on  the  part  of  Carpenter  to  this  effect ;  nor 
indeed  any  agreement  between  them  on  the  subject,  save  the 
implied  agreement,  which,  it  is  insisted  on,  arose  from  the  mere 
fact  of  their  becoming  the  joint  sureties  of  the  defendant.  And 
indeed  it  would  seem  from  the  cases  of  Johnson  v.  Johnson,  11 
Mass.  Rep.  360  ;  Taylor  v.  Savage,  12  Id.  98,  and  Bachelder  v. 
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Fisk,  17  Td.  464,  to  have  been  so  adjudged  by  the  Supreme  Court 
of  Massachusetts,  and  to  be  considered  there,  the  settled  founda- 
tion upon  which  the  right  to  contribution,  as  between  co-sureties, 
rests.  And  accordingly,  in  the  last  of  those  cases  it  was  held,  that 
where  the  money  had  been  paid  after  the  death  of  the  co-surety,  an 
action  of  assumpsit  would  lie  against  his  executors,  upon  an  implied 
promise  of  the  testator  to  contribute  towards  indemnifying  his  sur- 
viving co-surety.  It  seems  impossible,  however,  in  a  great  many 
of  the  cases,  where  the  right  to  contribution  has  been  held  to  exist, 
to  fix  it  upon  the  basis  of  a  contract,  either  express  or  implied. 
*3631  ^ls  *s  demonstrated  very  clearly  *by  Chief  Baron  Eyre 
J  in  the  case  of  Deering  v.  The  Earl  of  Winchelsea,  1  Cox 
318 ;  s.  c.  2  Bos.  &  Pul.  270.  It  is  possible,  however,  that  a 
right  to  contribution  may  be  created  by  express  contract,  where, 
without  it,  the  right  could  not  exist.  Craythorne  v.  Swinburne, 
14  Ves.  165.  And  certainly  it  may  be  regulated,  restrained,  or 
qualified  by  contract  in  any  case.  Swain  v.  Wall,  1  Chan.  Rep. 
149.  It  is  a  mistake  to  conclude,  because  the  right  of  contribution, 
in  certain  cases,  appears  to  be  connected  with  privity  of  contract 
between  the  parties,  that  therefore  it  must  be  referred  to  contract 
for  its  foundation  in  all.  For  then  we  should  be  compelled  to 
decide  against  the  right  in  every  case,  where  it  becomes  impossible 
to  connect  it  with  a  contract  in  some  way,  to  which  the  parties  were 
privy.  And  this  would  set  the  right  aside  altogether,  perhaps,  in 
a  majority  of  the  cases  on  this  subject,  where  it  has  ever  been  held 
to  exist;  and  in  short  never  controverted.  It  becomes  necessary, 
therefore,  to  place  it  upon  some  general  principles,  which  are  alike 
applicable  to  all  cases,  where  it  has  ever  been  held  to  exist,  in  order 
to  sustain  the  right.  Accordingly  it  was  decided  in  the  case  of  Deer- 
ing  v.  The  Earl  of  Winchelsea,  that  the  doctrine  of  contribution,  as 
between  sureties,  was  not  founded  on  contract,  but  upon  general 
principles  of  justice,  which  govern  all  cases;  that  it  is  the  result  of 
general  equity  on  the  ground  of  equality  of  burthen  and  benefit, 
according  to  the  maxim,  which  prevails  in  a  court  of  law  as  well  as 
in  equity,  qui  sentit  commodum,  sentire  debet  et  onus.  In  Cray- 
thorne v.  Swinburne,  14  Ves.  169,  this  doctrine  is  recognised  and 
fully  approved  by  Lord  Eldon  ;  and  he  observes  in  regard  to  it, 
that  this  equity  being  universally  acknowledged,  persons  acting 
under  circumstances,  to  which  it  applies,  may  properly  be  said  to 
act  under  the  head  of  contract,  implied  from  the  universality  of  the 
principle;  and  upon  that  ground  stands  the  jurisdiction  assumed 
by  courts  of  law.  Likewise,  in  Campbell  v.  Mesier,  4  Johns.  Ch. 
337,  Chancellor  Kent  affirms  the  doctrine,  that  contribution  is  not 
founded  on  contract,  but  on  the  principle,  that  equality  of  burthen 
as  to  the  common  right,  is  equity.  Mr.  Justice  Story,  in  like 
manner,  in  his  Commentaries  on  Equity  Jurisprudence,  Vol.  I.,  p. 
364 


1836.]  OF  PENNSYLVANIA. 

[Kennedy  v.  Carpenter.] 

471-2,  sec.  493,  lays  it  down,  that  "  the  claim  certainly  has  its 
foundation  in  the  clearest  principles  of  natural  justice ;  for  as  all 
are  equally  bound,  and  equally  relieved,  it  seems  but  just,  that  in 
such  case  all  should  contribute  in  proportion  towards  the  benefit 
obtained  by  all,  upon  the  maxim,  qui  sentit  commodum,  sent  ire 
debet  et  onus.  The  ground  of  relief  does  not,  therefore,  stand  upon 
any  notion  of  mutual  contract,  express  or  implied,  between  the 
sureties,  to  indemnify  each  other  in  proportion  (as  has  been  some- 
times argued);  but  it  arises  from  principles  of  equity  independent 
of  contract."  And  in  conformity  to  these  principles,  it  was  deter- 
mined by  the  court  of  appeals  in  Maryland,  in  the  case  of  Waters 
v.  Reily,  2  Harris  &  Gill  305,  that  the  estate  of  a  decedent,  who 
was  one  of  two  co-sureties  in  a  bond,  *was  not  liable  to  con-  r*op^ 
tribute  to  the  surviving  surety,  or  his  representative,  for  *• 
money  paid  by  him  on  the  bond,  though  the  principal  was  insol- 
vent. But  Mr.  Justice  Story  is  quoted,  and  said  by  the  counsel 
for  the  plaintiffs,  to  have  laid  down  a  principle  directly  contrary  to 
this,  in  his  Commentaries  on  Equity  Jurisprudence,  Vol.  I.  p.  475, 
sec.  497,  where  he  says,  "if  one  of  the  sureties  dies,  the  remedy  at 
law  lies  only  against  the  surviving  parties  ;  but  in  equity  it  may 
be  enforced  against  the  representative  of  the  deceased  party,  and 
he  may  be  compelled  to  contribute  to  the  surviving  surety,  who 
shall  pay  the  whole  debt."  In  support  of  this,  he  refers  to  the 
case  of  Primrose  v.  Bromley,  1  Atk.  89.  By  the  term  "sureties" 
here,  I  apprehend,  that  joint  debtors  merely  are  meant,  such  as  had 
all  derived  a  benefit  from  the  debt,  and  therefore,  were  bound  in 
equity,  on  account  of  the  beneficial  consideration,  as  well  as  at  law, 
while  living,  to  pay  it:  it  could  not  have  been  used,  I  think,  for 
the  purpose  of  distinguishing  mere  sureties  from  those  for  whose 
benefit  the  debt  was  created.  The  authority  referred  to  will  not 
support  any  other  meaning  than  what  I  have  suggested.  But 
besides,  to  construe  the  proposition  as  contended  for  by  the  counsel 
of  the  plaintiffs,  would  be  making  it  contradict  the  principles  laid 
down  by  the  writer  in  page  471-2,  and  previously  cited  above. 

By  the  application  then  of  the  doctrine,  on  the  subject  of  con- 
tribution to  this  case,  which  seems  not  only  to  be  in  accordance 
with  the  principles  of  justice,  but  to  have  been  generally  received 
and  established  by  the  most  respectable  authority,  the  conclusion 
becomes  irresistible  that  the  plaintiffs  have  no  claim  against  the 
defendant.  The  estate  of  their  intestate  being  completely  dis- 
charged by  his  death  from  the  payment  of  the  debt  owing  to  the 
bank,  and  no  longer  chargeable  with  it,  either  at  law  or  in  equity, 
the  payment  by  the  plaintiffs  must  be  viewed  as  voluntary,  and  the 
same  as  if  any  other  person  never  having  had  any  connection  with 
it,  had  paid  it.  To  permit  them  therefore  to  maintain  a  suit  in 
their  own  names,  either  as  the  administrators  of  Carpenter,  or  other- 

365 


364  SUPREME  COURT  [Dec.  Term, 

[Kennedy  r.  Carpenter.] 

wise,  against  the  defendant  for  the  money  paid  to  the  bank,  would 
be  contrary  to  the  rule  so  well  established,  that  a  third  person  can- 
not make  the  debtor  of  another  his  debtor,  by  paying  the  debt  for 
him  to  the  creditor,  without  the  debtor's  consent,  so  as  to  maintain 
an  action  in  his  own  name  against  him  for  money  paid,  laid  out, 
and  expended  to  his  use. 

So  if  Overington  had  paid  the  money,  he  would  have  had  no 
right  to  contribution  from  the  estate  of  Carpenter,  because  his  doing 
so,  would  have  relieved  the  estate  of  the  latter  from  no  burthen 
whatever ;  it  was  effectually  relieved  even  before  the  debt  became 
payable,  by  the  death  of  Carpenter,  so  that  there  was  no  equality 
of  burthen  existing. 

Judgment  reversed. 

Cited  by  Counsel,  5  Whart.  331  ;  9  Watts  180;  3  Wright  171. 
Cited  by  Strong,  J.,  7  P.  F.  Smith  155. 
Followed,  6  Barr  57. 


*[PHILADELPHIA,  FEB.  18,  1837.] 

Chambers  against  Carson. 

1.  A  scire  facias  upon  a  mortgage  of  lands  in  Dauphin  county,  was  sued 
out  of  the  Court  of  Common  Pleas  of  that  county  in  1793,  and  removed  into 
the  Supreme  Court  in  1794,  where  judgment  was  entered  for  the  plaintiff  in 
1797.     Held,  that  a  scire  facias  quare  executionem  non,  was  properly  issued 
out  of  the  Supreme  Court  in  1834. 

2.  It  is  not  necessary  by  our  practice  to  obtain  the  leave  of  the  court  be- 
fore issuing  a  scire  facias  quare  executionem  non,  upon  a  judgment  more 
than  thirty  years  old. 

3.  A  scire  facias  upon  a  mortgage  is  not  within  the  34th  section  of  the  act 
of  the  24th  of  February  1834,  requiring  the  widow  and  heirs  or  devisees  of  a 
decedent  to  be  made  parties  to  a  suit  against  his  executors,  &c. 

4.  The  39th  section  of  the  act  of  the  13th  of  June  1836  was  intended  to 
provide  a  method  of  serving  the  writ  of  a  scire  facias,  when  service  can  be 
made,  and  not  to  alter  the  practice  of  returning  nihil  when  service  cannot 
be  made. 

THIS  case  came  before  the  court  again  (see  ante,  p.  9),  on  a  rule 
obtained  on  the  14th  of  February,  by  Mr.  McClure  on  behalf  of 
the  defendant,  to  show  cause  why  the  judgments  upon  the  scire 
facias  and  a  levari  facias  since  issued  to  Dauphin  county,  should 
not  be  set  aside. 

On  the  hearing,  the  circumstances  appeared  to  be  as  follows : 
On  the  10th  day  of  July  1789,  John  Carson,  the  defendant's 
intestate,  gave  a  mortgage  upon  certain  lands  in  Dauphin  county, 
to  one  Frederick  Pigou  of  London,  to  secure  the  payment  of  378U. 
5*.  4t?.  sterling.     Upon  this  mortgage  a  scire  facias  was  sued  out  in 
the  Court  of  Common  Pleas  of  Dauphin  county,  to  September 
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Term  1793,  and  this  suit  was  removed  by  the  defendant,  into  the 
Supreme  Court  in  Philadelphia,  to  April  Term  1794,  where  judg- 
ment was  entered  for  the  plaintiff  by  agreement  of  parties  for  2156Z. 
7s.  4c?.,  on  the  30th  day  of  December  1797.  On  the  same  day 
this  judgment  and  mortgage  were  assigned  to  Thomas  Duncan 
(the  plaintiff's  testator),  who  was  the  brother-in-law  of  the  defend- 
ant, John  Carson,  for  a  full  consideration  ;  and  the  judgment  was 
afterwards  marked  to  his  use  upon  the  docket  of  this  court. 

Nothing  further  appears  on  the  records  of  this  court,  until  May 
1834,  when  the  present  plaintiff  issued  a  scire  facias  post  mortem, 
and  post  annum  et  diem,  upon  this  judgment,  directed  to  the  sheriff 
of  Philadelphia  county,  returnable  to  the  term  of  July  1834,  when 
the  sheriff  made  his  return  "  nihil  habet."  An  alias  scire  facias 
was  then  issued  to  December  Term  1834,  upon  which  a  similar 
return  was  made  ;  and  on  the  15th  day  of  December  1834,  judg- 
ment was  entered  on  motion  of  0.  Chauncey,  Esq.,  for  the  plain- 
tiff. *0n  the  — th  day  of  February  1836,  a  scire  facias  post  r*qfifi 
annum  et  diem  was  issued  upon  this  judgment,  directed  to  L 
the  sheriff  of  Philadelphia  county,  returnable  to  March  term  1836, 
which  was  returned  by  the  sheriff  "  nihil  habet,"  and  an  alias  was 
issued  to  July  1836,  upon  which  the  sheriff  made  a  similar  return, 
and  on  the  first  day  of  this  term,  judgment  was  entered  for  the 
plaintiff  on  motion,  in  open  court.  On  this  judgment  a  levari 
facias  was  issued  on  the  3d  day  of  February  1837,  to  the  sheriff  of 
Dauphin  county,  with  a  clause  stating  that  it  had  been  suggested 
by  the  affidavit  of  the  plaintiff,  according  to  the  provisions  of  the 
76th  section  of  the  act  of  16th  June  1836,  that  there  was  no  pro- 
perty on  which  the  execution  could  be  levied  in  Philadelphia. 
Under  this  execution,  the  mortgaged  premises  in  Dauphin  county, 
were  levied  upon  by  the  sheriff,  and  advertised  for  sale  on  the  14th 
of  March  following. 

The  rule  was  obtained  on  the  following  affidavit  of  the  defend- 
ant, viz. : 

"  Before  me,  a  justice  of  the  peace,  in  and  for  the  county 
aforesaid,  personally  came  Charles  Carson,  administrator  of  John 
Carson,  deceased,  who  being  duly  sworn,  doth  depose  and  say, 
that  his  father  died  a  number  of  years  since  in  Dauphin  county, 
and  that  administration  of  his  estate  was  granted  by  the  register 
to  this  deponent,  and  to  his  brother,  John  P.  Carson,  who  is  like- 
wise now  dead  seven  or  eight  years  since.  Depone::  t  further 
says,  that  he  has  resided  constantly  in  the  county  of  Dauphin, 
and  borough  of  Harrisburg  for  the  last  six  years,  and  that  no 
writ  of  scire  facias,  or  citation,  or  notice  of  any  kind  has  been 
served  on  him,  or  given  to  him  by  the  sheriff  of  Philadelphia 
county,  or  any  other  person,  of  any  proceeding  being  had  in  the 
Supreme  Court  of  Pennsylvania,  on  the  above  judgment,  which 
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this  deponent  believes  was  settled  and  paid  off  many  years  before 
the  death  of  his  father.  Deponent  further  says,  that  he  knows 
among  other  things,  of  Thomas  Duncan's  getting  100  acres  of 
land  of  his  father,  part  of  the  old  farm,  which  would  at  one  time 
have  sold  for  $100  an  acre;  and  he  believes  he  got  deponent's 
mother's  share  in  her  father's  Stephen  Duncan's  estate,  of  which 
Thomas  Duncan  was  one  of  the  executors.  Deponent  further 
says,  that  the  first  notice  he  had  of  this  matter  was  a  few  days 
since,  when  the  sheriff  mentioned  the  fact  of  his  having  a  writ  of 
execution  to  this  deponent ;  and  further  saith  not." 

Mr.  McClure  now  contended  that  the  judgment  should  be  set 
aside,  as  entered  improvidently,  and  contrary  to  law,  for  several 
reasons.  First,  The  scire  facias  post  mortem,  &c.,  on  the  original 
judgment  of  1797,  was  in  the  name  of  Thomas  Chambers, 
administrator,  &c.,  without  any  notice  of  F.  Pigou,  the  original 
plaintiff.  Second,  That  this  proceeding  had  been  had  after  the 
lien  of  the  judgment  had  expired.  By  the  act  of  1799,  establish- 
*3fi71  *n»  tne  Circuit  Courts,  it  is  *declared  that  no  judgment 
J  shall  be  a  lien  upon  lands,  except  in  the  county  where  it 
is  given;  and  by  the  act  of  1705,  proceedings  by  scire  facias  on 
a  mortgage,  must  be  in  the  county  where  the  land  lies.  But 
here  the  proceeding  was  had  in  a  distant  county,  and  that  too 
more  than  thirty-five  years  after  the  judgment  was  rendered,  when 
it  must,  on  the  face  of  the  record,  be  presumed  to  have  been  satis- 
fied. Cope  v.  Humphreys,  14  S.  &  R.  15.  And  by  the  rules  of 
this  court,  5  Rawle  364,  no  judgment  can  be  entered  on  a  warrant 
of  attorney  more  than  20  years  old,  without  notice  given  to  the 
defendant,  if  he  be  within  the  state  of  Pennsylvania;  and  by  the 
acts  of  1798  and  1836,  judgments  do  not  continue  liens  on  real 
estate,  longer  than  five  years,  unless  renewed.  Again,  these  judg- 
ments were  erroneous,  because  the  scire  facias  was  not  in  accord- 
ance with  the  34th  sec.  of  the  act  of  21st  February  1834,  which 
requires  that  the  widow  and  heirs,  or  devisees  of  a  decedent,  shall 
be  made  parties  to  any  action  by  which  it  is  intended  to  charge  the 
real  estate  of  the  decedent.  And  finally,  that  the  scire  facias  in 
this  case  was  not  served  in  the  manner  prescribed  by  the  39th  sec. 
of  the  act  of  13th  of  June  1836,  directing  the  service  of  writs  of 
scire  facias  to  be  in  the  same  manner  as  in  cases  of  summons.  As 
to  the  execution,  if  the  court  had  jurisdiction  of  the  case,  they 
might  perhaps  frame  a  writ  of  execution,  but  they  had  no  juris- 
diction, and  therefore  could  not  issue  execution  to  Dauphin  county; 
and  there  was  no  precedent  for  a  testatum  levari  facias.  On  these 
grounds  he  contended,  the  judgments  and  executions  should  be  set 
aside,  and  the  plaintiff  remitted  to  his  remedy  by  suit  on  his  bond, 
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or  ejectment  on  his  mortgage,  if  the  claim  were  not  really  and  in 
fact  satisfied. 

Mr.  Bayard  and  Mr.  Sergeant  (with  whom  was  Mr.  Chauncey), 
for  the  plaintiff — first  showed  the  facts  of  the  case,  which  were  not 
on  the  record,  viz. : 

That  on  the  3d  of  February  1808,  John  Carson,  the  defend- 
ant's intestate,  by  a  written  instrument  of  that  date,  recognised 
the  assignment  of  the  judgment  and  mortgage  to  Thomas  Dun- 
can, on  the  30th  December  1797,  on  which  Thomas  Duncan  was 
to  give  him  credit  as  of  the  14th  March  1798,  for  one  hundred 
acres  of  land,  at  1500Z.  ($4000),  and  for  a  horse  at  35Z.  ($93.33)— 
and  he,  John  Carson,  agreed  that  the  judgment  should  be  con- 
sidered as  revived,  and  the  mortgage  renewed  to  Thomas  Duncan. 
That  in  November  1820,  Charles  Carson,  the  present  defendant 
(his  father  then  being  dead),  recognised  the  existence  of  the 
mortgage  in  a  letter  to  his  uncle,  Thomas  Duncan,  requesting 
his  assistance  in  procuring  a  loan  from  one  of  the  city  banks, 
upon  this  property  ;  and  on  the  4th  of  January  1821,  executed 
an  instrument  acknowledging  that  Thomas  Duncan  had  agreed 
that  his  mortgage  should  be  postponed  to  the  mortgage  then 
to  be  given  to  one  of  the  banks  for  such  loan.  That  in  1824, 
an  adjustment  of  the  claim  of  Judge  Duncan,  upon  John 
*  Carson's  estate,  under  this  mortgage,  was  made  by  James  r*qpo 
Duncan,  acting  on  behalf  of  his  brother  Thomas,  and  John  L 
M.  Foster,  Esq.,  on  behalf  of  Charles  Carson,  the  defendant ; 
when  it  was  agreed  by  these  gentlemen,  that  after  giving  credit 
for  100  acres  of  land  at  $4000,  and  a  horse  at  $93.33.  the  sum 
of  $5143.04,  was  due  to  Thomas  Duncan  on  the  14th  of  May  1824. 
And  finally,  that  a  writ  of  scire  facias  was  sued  out  upon  this 
mortgage,  in  the  Circuit  Court  of  Dauphin  county,  to  December 
Term  1828,  by  the  executors  of  Thomas  Duncan  (he  being  then 
dead),  against  the  present  defendant,  and  his  late  brother,  admin- 
istrators of  John  Carson,  to  which  they  pleaded  (among  other 
things),  "  a  former  recovery"  by  the  judgment  entered  in  this 
court  in  December  1797  ;  whereupon  that  suit  was  discontinued  in 
the  year  1833,  and  the  scire  facias  in  this  county,  issued  in  1834, 
in  the  name  of  the  present  plaintiff,  who  had  been  substituted  for 
the  executors  of  Thomas  Duncan,  who  had  been  regularly  dis- 
charged. They  also  exhibited  a  deed,  executed  by  John  Carson,  on 
the  6th  of  March  1802,  conveying  all  his  wife's  interest  in  her 
father's  estate,  to  James  Duncan, -for  the  sum  of  $2000,  acknowl- 
edged to  be  received  by  him.  From  these  facts  the  plaintiffs  coun- 
sel said  it  was  evident  that  the  defendant  had  no  merits — as  he  did 
not  pretend  that  he  had  paid  anything  himself,  but  swore  that  he 
believed  the  whole  had  been  paid  in  his  father's  lifetime  ;  which 
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was  contradicted,  not  only  by  the  father's  acknowledgment  in  1808, 
bat  by  his  own  repeated  recognitions  since  his  father's  death  ;  and 
the  suggestions  as  to  the  100  acres  of  land,  and  his  mother's  share 
of  her  father's  estate,  were  both  fully  answered  by  the  facts  before 
the  court.  In  applications  of  this  kind  there  are  two  questions. 
1st.  Does  the  party  come  forward  in  time?  2.  Does  he  show 
good  cause  for  setting  aside  the  judgment?  In  neither  of  these 
respects,  has  the  defendant  entitled  himself  to  the  interference 
of  the  court?  There  was  a  judgment  regularly  entered  in  1797, 
on  which  the  defendant  never  asked  to  have  satisfaction  entered. 
Two  years  also  have  elapsed  since  the  judgment  in  1834;  during 
which  the  defendant  might  have  asked  the  action  of  the  court; 
and  it  is  not  competent  for  him  to  say  he  did  not  know  of  it,  for 
it  was  his  duty  to  know  it ;  knowing  as  he  did,  that  there  was  a 
judgment  here  on  which  a  scire  facias  might  be  issued,  and  espe- 
cially after  his  plea  of  "  a  former  recovery"  to  the  suit  in  Dauphin 
county.  But  even  if  he  had  been  in  time,  the  defendant  has  not 
shown  good  cause  for  setting  aside  these  judgments.  As  to 
merits,  he  has  none  clearly,  from  the  facts  of  the  cause;  and 
there  is  no  irregularity  in  the  proceedings.  The  scire  facias  was 
properly  issued  in  the  name  of  the  present  plaintiff,  under  the 
provisions  of  the  act  of  twenty-third  of  April  1829,  reciting  the 
original  judgment  in  favor  of  Pigou,  and  the  assignment  to  Thomas 
Duncan.  Then,  as  to  the  act  of  1834,  referred  to : — in  the  first 
place,  it  cannot  control  this  case,  for  it  did  not  go  into  effect  until 
*W)1  *^e  ^8t  °^  Oct°Der  1834,  whereas  the  first  *writ  of  scire 
J  facias  was  issued  in  May,  and  returned  to  July  1834 ;  and  the 
alias  necessarily  conformed  to  it.  But  if  any  part  of  the  act  could 
apply,  it  would  be  the  23d  sec.,  which  requires  a  scire  facias  to 
issue  to  the  personal  representatives,  as  was  done  in  this  case,  and 
not  the  34th  sec.,  which  applies  only  to  cases  of  actions  originally 
brought  against  executors,  &c.,  whereby  the  land  of  a  decedent  is 
to  be  charged ;  and  not  to  the  case  of  a  scire  facias  qn  a  judgment 
obtained  against  the  decedent,  in  his  lifetime,  or  upon  a  mortgage 
given  by  him.  Neither  does  the  39th  section  of  the  act  of  the  13th 
June  1836,  apply  to  this  case.  That  directs  the  mode  in  which  a 
scire  facias  is  to  be  served  when  the  defendant  can  be  found  within 
the  county,  but  does  not  affect  the  practice  of  entering  judgments 
upon  two  returns  of  "m'Az7,"  which  is  in  fact  a  dispensation  with 
service,  from  the  necessity  of  the  case ;  for  the  record  being  within 
the  county,  the  plaintiffs  cannot  follow  the  defendant  to  any  other 
place,  and  therefore  he,  having  been  once  within  the  jurisdiction  of 
the  court,  must  continue  so  until  the  judgment  is  satisfied.  As  to 
the  alleged  presumption,  that  the  judgment  of  1797  was  satisfied; 
in  the  first  place  there  is  no  such  presumption,  in  opposition  to  the 
evidence  before  the  court;  and  in  the  next  place,  that  judgment 
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never  was  a  Ken,  but  an  order  of  this  court,  authorizing  a  sale  of 
the  land,  under  the  mortgage  ;  which  was,  and  still  continues  to 
be  a  lien  upon  the  land,  recorded  in  the  county  where  the  land 
lies,  and  remaining  unsatisfied  to  this  day.  The  writ  of  execution, 
though  called  a  testatum  levari  facias,  was  in  fact,  an  original  levari 
facias ;  and  the  clause  suggesting  that  there  is  no  property  of 
defendant  in  this  county,  was  introduced  from  caution,  but  does  not 
affect  the  character  of  the  writ.  The  court  had  a  right  to  issue  it, 
in  order  to  carry  into  effect  the  judgment  obtained  in  1797, 
which  by  the  act  of  1799  remained  in  this  court,  and  must  be 
executed  by  its  own  process. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Upon  a  rule  to  show  cause  why  the  writs  of  scire 
facias,  together  with  all  the  proceedings  thereon,  including  the 
judgments  of  revival,  should  not  be  set  aside,  it  is  objected, — 

First.  That  the  writs  of  scire  facias  to  revive  the  original  judg- 
ment in  the  scire  facias  on  the  mortgage,  ought  to  have  been  sued 
out  of  the  Court  of  Common.  Pleas  of  Dauphin  county,  inasmuch 
as  the  mortgaged  land  lies  in  that  county,  and  the  original  scire 
facias  upon  the  mortgage  was  sued  out  from  that  court.  That  this 
course  ought  to  have  been  adopted  and  pursued,  because  the  act  of 
1705,  authorizing  the  proceeding  by  scire  facias  upon  a  mortgage, 
requires  the  writ  to  be  sued  out  of  the  Court  of  Common  Pleas,  in 
which  the  mortgaged  land  lies ;  and  again,  because  the  act  of  1799, 
establishing  the  Circuit  Courts,  and  abolishing  the  Courts  of  Nisi 
Prius,  in  *the  several  counties  of  the  state,  except  the  county  r^DyA 
of  Philadelphia,  seems  to  provide  for  and  authorize  it. 

The  original  writ  of  scire  facias  upon  the  mortgage  here,  was 
sued  out  of  the  Court  of  Common  Pleas  of  Dauphin  county,  in 
strict  conformity  to  the  act  of  1705 ;  but  this  act  has  no  reference 
to  and  contains  no  direction  for  suing  out  writs  of  scire  facias,  for 
the  purpose  of  reviving  judgments  obtained  in  the  writs  of  scire 
facias  thereby  authorized  to  be  sued  out  upon  the  mortgages  them- 
selves. As  to  the  court  from  which  the  scire  facias  to  revive  the 
judgment  should  be  sued  out,  in  case  it  became  necessary,  this  was 
left  to  be  regulated  and  directed  by  the  principles  of  the  common 
law,  which  require  that  it  shall  be  from  the  court  where  the  judg- 
ment shall  be  obtained,  and  still  remains.  At  the  time  when  the 
scire  facias  was  sued  here  upon  the  mortgage,  it  was  competent  for 
either  party,  before  the  trial  in  the  Common  Pleas,  to  remove  such 
cause  for  that  purpose  into  the  Supreme  Court.  This  continued 
to  be  the  case  until  the  act  of  1799,  above  alluded  to,  was  passed. 
Anterior  to  this,  the  Supreme  Court  was  held  only  in  the  city  of 
Philadelphia,  but  had  jurisdiction  over  the  whole  state.  Courts  of 
Nisi  Prius,  however,  were  held  by  the  judges  thereof,  in  the  several 
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counties  throughout  the  state,  for  the  purpose  of  trying  all  issues 
of  fact  joined  in  causes  removed  therefrom,  and  receiving  the  ver- 
dicts of  juries  thereon.  The  prothonotary  of  the  Supreme  Court 
attended  in  person  or  hy  deputy,  the  courts  of  Nisi  Prius,  with 
all  the  papers  on  file  in  his  office,  appertaining  to  the  cause, 
which  might  be  wanting  on  the  trial  of  it  by  the  jury ;  and  took 
charge  of  the  verdict  when  given  in  at  Nisi  Prius,  which  was 
produced  by  him  to  the  Supreme  Court,  when  sitting  in  bane, 
where  it  was  acted  upon  by  the  court,  in  either  setting  it  aside 
and  granting  a  new  trial,  in  arresting  the  judgment,  or  entering 
the  judgment  of  the  court  upon  it.  If  the  verdict  and  judgment 
happened  to  be  in  favor  of  the  plaintiff,  he  was  entitled,  if  he 
chose,  to  have  execution  upon  the  judgment,  which  was  sued  out 
of  the  Supreme  Court  holden  at  Philadelphia,  directed  generally 
in  the  first  instance  to  the  sheriff  of  the  county,  whence  the 
cause  had  been  removed ;  and,  in  such  case  as  the  present,  could 
not,  at  any  time,  be  directed  to  the  sheriff  of  any  other,  as  it 
could  only  be  against  the  mortgaged  land,  which  could  not  be 
sold  under  the  levari  facias,  by  the  sheriff  of  any  other  county 
than  that  in  which  the  land  lay.  So,  when  the  plaintiff  sued  out 
a  ca.  sa.  with  a  view  to  proceed  afterwards  against  the  special 
bail,  I  take  it  that  it  was  requisite,  that  the  ca.  sa.  should  be 
directed  to  the  sheriff  of  the  county,  from  which  the  cause  had 
been  removed  into  the  Supreme  Court,  as  it  was  fairly  presuma- 
ble the  defendant  resided  there,  and  would  not  be  found  else- 
where. If  the  plaintiff,  however,  neglected  taking  out  execution 
for  the  space  of  a  year  and  a  day,  after  obtaining  his  judgment, 
*q--i-i  he  could  not  regularly  *do  so  then,  without  reviving  it 
J  first,  by  scire  facias  quare  executionem  non.  This  being 
a  judicial  writ,  could  only  be  sued  out  of  the  court  where  the 
judgment  remained  upon  which  it  was  to  be  grounded.  But  it 
is  argued,  that  by  the  act  of  1799,  the  judgment  in  the  scire  facias 
upon  the  mortgage,  ought  to  have  been  transferred  to  the  Circuit 
Court  of  Dauphin  county,  as  soon  as  this  latter  court  came  into 
being,  and  upon  the  annihilation  of  it,  then  to  the  Court  of  Com- 
mon Pleas  thereof,  from  which  the  writs  of  scire  facias  quare  exe- 
cutionem non,  ought  to  have  been  sued  out.  This  act,  however, 
only  provided  for  the  transfer  of  actions  pending  and  undeter- 
mined in  the  Supreme  Court  at  the  close  of  the  December  Term 
thereof,  in  1799,  to  the  Circuit  Courts  of  the  counties  respectively, 
from  the  courts  of  which  they  had  been  removed,  thence  into  the 
Supreme  Court.  And  the  12th  section  of  that  act,  provides 
expressly,  "  that  in  all  actions  or  suits  in  the  said  Supreme  Court, 
where  judgments  shall  have  been  rendered,  or  decrees  passed  before 
or  during  the  said  December  Term  next,  and  in  all  cases  there 
depending  before  the  said  Supreme  Court,  for  their  decision  on  law 
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points,  the  records,  dockets,  declarations,  and  other  papers 
respecting  the  same,  shall  be,  and  remain  in  the  custody  of  tie 
Prothonotary  of  the  Supreme  Court,  and  be  proceeded  on  in  the 
said  Supreme  Court,  by  execution  or  otherwise,  as  to  justice  shall 
appertain."  Now  the  original  judgment  in  the  present  case 
having  been  obtained  at  December  Term  1797,  in  the  Supreme 
Court,  two  years  before,  was  of  course  according  to  the  provision 
of  the  section  just  recited,  to  remain  in  the  Supreme  Court  for 
execution,  to  be  had  of  it  by  the  plaintiff,  in  the  usual  form  there- 
tofore practiced.  Accordingly  it  became  necessary  to  sue  out 
the  writs  of  scire  facias,  for  the  purpose  of  having  execution  of 
it ;  and  not  as  has  been  suggested  by  the  defendant's  counsel,  in 
his  argument,  to  renew  or  to  continue  the  lien  of  it.  The  judg- 
ment here,  never  created  any  lien  upon  the  lands  or  real  estate 
of  the  defendant,  so  that  there  was  no  lien  to  be  renewed  or  con- 
tinued, by  reviving  it.  The  only  lien  existing  here  upon  land 
belonging  to  the  intestate  of  the  defendant,  was  created  by  virtue 
of  the  mortgage,  and  not  by  force  of  the  judgment  obtained  in 
the  scire  facias,  sued  out  upon  it.  The  acts  of  assembly,  there- 
fore, referred  to  and  relied  on  by  the  counsel  for  the  defendant, 
directing  the  course  of  proceeding  by  writs  of  scire  facias,  for  the 
purpose  of  continuing  the  liens  of  judgments  upon  the  real  estates 
of  the  defendants  therein,  have  no  application  to  this  case.  The 
acts  of  assembly  limiting  the  liens  of  judgments  to  five  years,  unless 
continued  by  writs  of  scire  facias,  sued  out  and  served  in  the 
manner  therein  prescribed,  do  not  extend  to,  or  embrace  the  lien 
here,  which  cannot  be  considered  as  arising  from  a  judgment  in 
any  way. 

This  being  a  proceeding  upon  the  mortgage  according  to  the 
act  of  1705,  it  is  also,  therefore,  considered  as  not  coming  within 
*the  provisions  of  the  25th,  33d  and  34th  sections  of  the  r^o'-i) 
act  of  the  24th  of  February  1834,  which  have  been  referred  ^ 
to  by  the  counsel  of  the  defendant,  in  order  to  show  that  the  course 
adopted  and  pursued  here,  falls  greatly  short  of  what  is  required 
by  these  sections. 

It  has  also  been  alleged,  that  the  writs  of  scire  facias  quare  exe- 
cutionem  non,  ought  not  to  have  been  sued  out  after  so  great  a 
lapse  of  time,  without  a  previous  allowance  or  order  of  the  court. 
But  we  have  no  rule  of  practice,  restraining  a  party  from  suing  out 
a  scire  facias  quare  executionem  non,  after  any  length  of  time, 
without  such  order.  See  Leslie  v.  Nones,  7  S.  &  R.  419.  It  is 
very  possible  it  might  be  expedient  to  have  a  rule  on  the  subject. 
In  the  King's  Bench  and  Common  Pleas  of  England,  they  have 
rules,  making  it  necessary  in  certain  cases,  to  obtain  a  rule  first, 
for  suing  out  the  writ.  And  in  either  court,  if  the  judgment  be 
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above  twenty  years  old,  there  must  be  a  rule  first  obtained  to  show 
cause,  and  served  on  the  defendant.     2  Tidd,  1156-7,  (8th  ed.) 

It  has  been  urged  likewise  that  according  to  the  39th  section  of 
the  act  of  13th  of  June  1836,  (Pamph.  L.  579),  the  last  writ 
of  scire  facias,  at  least  being  sued  out  subsequently  thereto,  ought 
to  have  been  served  on  the  defendant,  as  therein  directed ;  and  that 
without  this,  no  judgment  of  revival  ought  or  could  have  been  regu- 
larly entered.  This  section  declares,  that  "  in  every  case  in  which 
a  writ  of  scire  facias  may  be  issued,  it  shall  be  served  and  returned 
in  the  same  manner  as  is  therein  provided,  in  case  of  a  summons  in 
a  personal  action,  and  judgment  for  default  of  appearance,  may  be 
taken  at  the  same  time,  and  in  the  same  manner,  as  in  case  of  a 
summons  as  aforesaid,  unless  it  be  otherwise  especially  provided." 
This  merely  prescribes  the  manner  generally,  in  which  a  writ 
of  scire  facias  shall  be  served ;  making  it  a  sufficient  service,  with- 
out the  presence  of  two  or  more  witnesses,  to  read  the  writ  in 
the  hearing  of  the  defendant,  or  by  giving  him  notice  of  its  con- 
tents, and  a  true  and  attested  copy  thereof ;  or  if  he  cannot  conve- 
niently be  found,  by  leaving  such  copy  at  his  dwelling-house,  in 
the  presence  of  one  or  more  of  the  adult  members  of  his  family  ; 
or  if  he  resides  in  the  family  of  another,  with  one  of  the  adult  mem- 
bers of  the  family  in  which  he  resides.  But  there  is  no  alteration 
of  the  law  here,  as  it  stood  before,  in  respect  to  the  effect  of  the 
return  of  two  nihils  to  the  first  and  second,  or  alias  writs  of  scire 
facias,  which  have  ever  been  deemed  equivalent  to  a  return  of  scire 
feci.  Barnet  v.  Clayton,  Dyer  168,  a.  ;  Ratcliffe's  case,  Id.  172, 
a. ;  Bromley  v.  Littleton,  Yelv.  113  ;  Barrock  v.  Thompson,  Styles 
281,  288,  323  ;  Clarke  v.  Bradshaw,  1  East  86.  And  in  Rat- 
clifFe's  case,  two  nihils  returned  upon  two  writs  of  scire  facias 
issued  to  have  a  charter  of  pardon  of  outlawry  allowed,  were  held 
sufficient,  notwithstanding  the  words  of  the  statute,  5  Ed.  3,  c.  12, 
*3731  ^e  tna^  no  cnarter  8h&H  be  granted,  until  *it  appear  to  the 
'  Chancellor  by  certificate,  that  the  person  outlawed,  has  ren- 
dered himself  to  prison  in  the  court  out  of  which  the  exigent  issued  ; 
and  he  shall  not  be  allowed  until  the  plaintiff  be  warned,  and  the 
warning  certified,  to  make  the  plaintiff  plead  upon  the  original,  if 
he  choose,  &c.  Thus  making  the  return  of  two  nihils  equivalent 
to  a  service,  even  where  the  statute  positively  required  that  the 
party  should  be  actually  warned.  So  in  Bromley  t».  Littleton, 
where  the  defendant  in  error  died  pending  the  writ  of  error,  her 
executors  were  held  to  be  made  parties  to  it,  by  the  return  of  two 
nihils  to  the  writs  of  scire  facias,  because  it  amounted  to  a  garnish- 
ment. And  in  like  manner  with  us,  two  nihils  have  ever  been  held 
sufficient  so  authorize  an  award  of  execution  by  the  court,  either 
upon  a  mortgage,  or  upon  a  judgment  post  annum  et  diem.  War- 
der v.  Tainter,  4  Watts  270 ;  Colley  v.  Latimer,  5  S.  &  R.  211. 
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We  feel  perfectly  satisfied  that  the  application  to  set  the  writs  of 
scire  facias  and  the  proceedings  thereon  aside,  or  to  open  the 
judgments  of  revival,  has  no  merits  or  good  ground  whatever  to 
support  it. 

In  regard  to  the  grounds  and  merits  of  the  defence  set  up  here 
fcgainst  the  claim  of  the  plaintiff,  it  may  be  proper  to  make  some 
remarks.  The  original  judgment  in  the  scire  facias  on  the  mort- 
gage itself,  being  obtained  in  December  1797,  and  nothing  appeal- 
ing from  the  record  to  have  been  done  on  it,  till  July  1834. 
a  space  of  upwards  of  thirty-six  years,  when  the  first  scire  facias 
quare  executionem  non  was  issued,  one  might  well  presume  it  had 
been  paid  or  settled  in  some  way  ;  and  might  feel  at  a  loss  if  il 
were  not  so,  even  to  conjecture  the  reason  of  such  great  delay 
and  forbearance  to  have  anything  entered  upon  the  record,  tending 
to  show  that  it  was  not  satisfied.  The  presumption  of  payment, 
however,  strong  and  violent  as  it  may  seem  to  have  been  from  the 
great  length  of  time  when  the  first  writ  of  scire  facias  was  sued 
out  in  1834,  has  been  most  effectually  and  satisfactorily  rebutted 
by  documentary  or  written  evidence  of  agreements  between  the  par- 
ties in  relation  to  the  original  judgment,  that  has  not  been  denied, 
or  attempted  to  be  avoided  by  any  thing  that  is  even  colorable. 

In  the  first  place  it  appears  that  on  the  very  day  that  the  origi- 
nal judgment  was  entered,  the  30th  of  December  1797,  the  late 
Judge  Duncan,  whose  administrator  is  the  real  plaintiff  here  now. 
being  the  friend  and  brother-in-law  of  the  then  defendant,  John 
Carson,  who  was  intermarried  with  a  sister  of  the  judge,  paid  the 
plaintiff,  Frederick  Pigou,  Jr.,  the  amount  of  the  judgment,  in 
consideration  whereof  the  latter  assigned  it  to  Judge  Duncan  by 
writing  under  his  hand.  In  1808  the  defendant,  John  Carson,  by 
his  writing  under  his  hand,  recognised  Judge  Duncan  as  the  as- 
signee of  the  judgment,  and  in  consideration  of  his  obtaining  a  credit 
thereon  for  1500/.,  the  price  of  one  hundred  acres  of  land,  and  35/., 
the  price  of  a  horse,  to  be  entered  as  of  the  year  1798,  he  obligated 
himself  to  convey  *the  hundred  acres  of  land  to  Judge  Dun-  r*j}7.i 
can.  In  1820  John  Carson,  the  original  defendant,  having  *• 
died  during  the  interim,  Charles  Carson,  the  present  defendant, 
and  then  as  well  as  now,  the  acting  administrator  of  his  fatncr,  tilt- 
original  defendant,  made  application  by  letter  in  writing  to  Jud^e 
Duncan,  to  aid  him  in  borrowing  a  certain  sum  of  money  of  soiur 
of  the  banks  in  the  city  of  Philadelphia,  to  pay  off  other  debts 
owing  by  and  pressing  upon  his  father's  estate,  by  pledging  the 
mortgaged  land  for  repayment  of  it ;  and  wishing  to  know  of  Judge 
Duncan,  at  the  same  time,  upon  what  terms  he  would  release  the 
land  from  the  lien  of  his  mortgage,  so  as  to  make  it  a  good  security 
to  the  bank  that  might  loan  the  money  wanted.  Accordingly  a 
loan  of  money  was  procured  from  one  of  the  banks  of  the  city, 
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through  the  interference  of  Judge  Duncan,  upon  the  defendant's 
giving  a  mortgage  upon  the  land  for  the  repayment  of  it,  and  upon 
Judge  Duncan's  agreeing  that  the  payment  of  his  mortgnge  should 
be  postponed  to  that  given  to  the  bank.  And  again,  in  May  1824, 
Mr.  James  Duncan,  a  brother  to  Judge  Duncan,  on  behalf  of  the 
latter,  and  Mr.  Foster,  a  gentleman  of  the  bar  of  Harrislwrg,  the 
residence  of  the  defendant,  on  his  behalf,  jointly  made  out  a  state- 
ment in  writing,  signed  by  them,  ascertaining  and  setting  forth  a 
balance  of  five  thousand  one  hundred  and  forty-three  dollars  and  four 
cents  to  be  due  on  the  judgment  at  that  time  to  Judge  Duncan. 
Thus  all  presumption  of  payment  arising  from  mere  lapse  of  time 
has  been  most  completely  repelled.  And  as  to  the  oath  of  the 
present  defendant,  stating  his  belief  that  the  judgment  was  paid  bj 
his  father  in  his  lifetime,  by  the  sale  of  the  hundred  acres  of  land, 
which,  he  thinks,  would  have  sold  for  a  hundred  dollars  per  acre, 
without  saying  when,  and  by  his  mother's  portion  of  the  estate  of 
her  father,  Stephen  Duncan,  deceased,  which  the  defendant  thinks 
Judge  Duncan  got ;  it  is  shown  by  the  written  agreement  between 
the  parties,  that  the  one  hundred  acres  of  land  were  taken  and  to 
be  credited  on  the  judgment  at  forty  dollars  per  acre  as  of  1798  ; 
and  by  a  deed  of  conveyance  duly  executed  in  1802,  by  John  Car- 
son, the  original  defendant,  and  his  wife,  it  appears  that  all  her 
interest  in  the  estate  of  her  deceased  father  was  conveyed  and 
transferred  to  her  brother,  James  Duncan,  in  consideration  of  two 
thousand  dollars  received  of  him,  so  that  the  present  defendant 
seems  to  be  under  a  misapprehension  in  believing  or  supposing  that 
Judge  Duncan  got  it.  In  short,  it  may  be  true,  that  the  present 
defendant  believed,  as  he  states  in  his  affidavit,  that  the  judgment 
was  paid  or  satisfied  by  his  father  in  his  lifetime,  and  yet  it  does 
not,  in  the  slightest  degree,  after  the  production  of  the  written  evi- 
dence on  the  part  of  the  plaintiff,  tend  to  prove  that  the  judgment 
has  been  paid  or  satisfied  in  any  way  whatever,  further  than  the 
plaintiff's  evidence  shows  it  to  be  so.  Neither  does  the  deposition 
of  Mr.  Fisher,  in  the  least,  disprove  or  contradict  the  written  evi- 
dence of  the  plaintiff,  as  to  the  balance  still  due  and  claimed  by 
*o---i  him  on  the  *judgment.  Mr.  Fisher  heard,  at  one  time,  a 
••  dispute  between  Judge  Duncan  and  Mr.  John  Carson,  the 
original  defendant,  about  some  land  which  the  latter  wanted  the 
former  to  relinquish  his  claim  to,  or,  as  he  said,  if  the  judge  did 
not,  he  would  not  convey  the  one  hundred  acres  to  the  judge  as  ho 
had  bound  himself  to  do ;  which,  as  Mr.  Fisher  understood,  was  to 
be  credited  and  to  go  towards  paying  the  judgment :  but  whether 
the  price  of  the  one  hundred  acres  was  to  be,  in  full  or  only  part, 
satisfaction  of  the  judgment,  he  does  not  know,  nor  did  he  hear 
them  say ;  so  that  admitting  all  he  says  to  be  true,  it  is  still  per- 
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fectly  consistent  with  the  plaintiff's  claim.     The  rule  is  therefore 
discharged. 

Rule  discharged. 

||  Cited  by  Counsel,  2  W.  N.  C.  141  ;  4  Id.  209.1 

Cited  by  the  Court,  4  W.  &  S.  239. 

Brought  before  the  Court  again,  post  437. 

•  ||  Cited  by  the  Court  as  to  the  practice  of  two  returns  of  nihil  being  equiva- 
lent to  service  ;  Taylor  v.  Young,  21  Smith  85  ;  as  to  the  non-applicability 
of  the  33d  sec.  of  act  24  February  1834,  Ibid  87,  90  ;  Ibid.  93,  94,  by  Agnew, 
J.,  dissenting  ;  as  to  the  distinction  between  this  writ  as  original  and  as 
judicial  process:  Tryon  v.  Munson,  27  Smith  260  ;  s.  c.  1  W.  N.  C.  541  ;  as 
to  the  non-applicability  of  the  34th  sec.  of  said  act  to  a  sci.  fa.  sur  mortgage, 
27  Smith  .-*.  —  -  


m-applicability  of  the  34th  s 
260  ;  s.  c.  1  W.  N.  C.  541.|| 
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Hallowell  and  Others  against  Phipps  and  Others. 

CASE  STATED. 

1.  A  testator  devised  certain  real  estate  to  his  daughter  A.  in   fee,  and 
other  parts  of  his  real  estate  to  his  other  children  in  fee.     B.,  one  of  the 
children,  died  after  the   making  of  the    will,  leaving  two   infant   children. 
Seven  days  after  the  death  of  B.,  the  testator  made  a  codicil  to  his  will,  as 
follows  :  ''  In  the  case  of  the  death  of  any  of  my  heirs  under  age  without 
issue,  their  portion  to  be  equally  divided  amongst  the  rest  of  my  children.'1 
After  the  death  of  the  testator,  A.  died  under  age,  and  without  issue.  Held, 
1st,  That  the  children  of  B.  did  not  take  any  part  of  the  share  of  A.     2d, 
That  the  devisees  under  the  codicil  took  a  fee  simple  in  A.'s  portion. 

2.  Under  a  devise  or  bequest  to  children,  grandchildren  and  other  remote 
issue  are  excluded,  unless  a  contrary  intent  be  apparent  in  the  will. 

AN  action  was  brought  in  this  court  to  the  present  term,  Dy 
William  S.  Hallowell,  Elizabeth  Hallowell  and  William  R.  Hal- 
lowell, minors,  suing  by  their  guardian  William  S.  Hallowell, 
against  Stephen  Phipps,  Charles  Phipps,  Robinson  Phipps, 
Deborah  Phipps  and  Sarah  Phipps ;  and  a  case  was  stated  for  the 
opinion  of  the  court,  as  follows : 

Thomas  Phipps,  being  in  his  lifetime  duly  seised  of  divers 
parcels  of  real  estate,  by  his  last  will  and  testament,  dated  the  30th 
of  March  1832,  devised  various  portions  thereof  to  his  several 
children,  to  hold  to  them  respectively  in  severally  ;  and,  inter  alia, 
the  premises  in  the  declaration  described,  to  his  daughter  Frances 
Phipps  in  fee  simple. 

By  codicil  dated  the  15th  of  July  1832,  the  testator  declared 
that  in  case  of  the  death  of  any  of  his  heirs,  under  age  and  with- 
out issue,  their  portion  should  be  equally  divided  amongst  the  rest 
of  his  children. 

Thomas  Phipps  died  on  the  17th  of  July  1832,  leaving  the  fol- 
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lowing  children,  viz.:  Stephen,  Thomas,  Charles.  Joseph,  Amy, 
since  intermarried  with  W.  S.  Hallowell,  all  of  full  age,  and 
Deborah,  Robinson,  Sarah  and  Frances,  minors — and  two  grand- 
children, Elizabeth  S.  and  William  R.  Hallowell,  the  children  of 
Mary  P.,  his  daughter,  who  was  the  wife  of  W.  S.  Hallowell. 

The  said  Mary  P.  Hallowell  died  after  the  execution  of  the  will, 
and  seven  days  before  the  execution  of  the  codicil  thereto,  viz.;  on 
the  10th  day  of  July  1832 ;  and  her  death  was  known  to  Thomas 
Phipps  before  his  codicil  was  made. 

*3771  *Frances  Phipps  died  on  the  3d  of  June  1835,  under  age, 
'  unmarried,  and  without  issue,  leaving  the  above-named 
Stephen,  Charles,  Robinson,  Amy,  Deborah  and  Sarah,  her 
brothers  and  sisters,  and  the  said  Elizabeth  S.  and  William  R. 
Hallowell,  her  nephew  and  niece,  her  surviving.  Her  brothers 
Thomas  and  Joseph  Phipps,  had  died  in  February,  1834. 

The  question  for  the  consideration  of  the  court  is,  whether  the 
said  Elizabeth  S.  and  William  R.  Hallowell,  take  any  and  what 
estate  in  the  premises,  under  the  said  will  and  codicil.  If  the 
court  should  be  of  opinion  that  they  take  the  same  estate  that 
their  mother  would  have  taken  if  alive,  then  judgment  to  be 
entered  for  the  plaintiffs  and  defendants,  according  to  the  respect- 
ive parts  and  purparts  set  forth  in  the  declaration. 

If  the  court  are  of  opinion  that  the  said  Elizabeth  S.  and 
William  R.  Hallowell  have  no  interest  in  the  premises,  then  judg- 
ment to  be  entered  in  favor  of  William  S.  Hallowell  and  Amy  his 
wife  in  right  of  said  Amy;  and  in  favor  of  each  of  the  defendants 
that  they  shall  respectively  take  one-sixth  part  of  the  premises, 
and  that  a  writ  of  partition  issue  accordingly  ;  and  that  the  said 
plaintiffs,  Elizabeth  S.  and  William  R.  Hallowell,  shall  take  noth- 
ing. The  judgment  of  the  court  not  to  be  affected  by  the  form  of 
the  pleadings. 

The  will  and  codicil  referred  to  in  the  foregoing  case,  were  as 
follows : 

"  Be  it  remembered,  that  I,  Thomas  Phipps,  of  the  city  of  Phila- 
delphia, do  make  and  publish  this  my  last  will  and  testament,  in 
manner  following  :  that  is  to  say — 

"  Item. — I  give  and  bequeath  unto  my  daughter  Amy,  my  house 
and  lot  in  Eighth  street  in  which  I  reside ;  together  with  all  my 
household  goods  and  kitchen  furniture  therein  contained,  together 
with  the  insurance  thereon,  to  her  heirs  and  assigns  forever. 

"  Item. — I  give  unto  my  son  Stephen,  in  addition  to  what  I 
advanced  him  to  prefer  him  in  business — the  amount  advanced  him 
was  three  thousand  dollars — I  likewise  give  and  bequeath  him 
my  house  and  lot  in  Shippen  street  near  Front  street.  I  further 
give  him  his  note  I  hold  for  thirteen  hundred  dollars,  together 
with  a  note  for  five  hundred  dollars,  due  me  from  the  Board  of 
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Health  ;  likewise  a  mortgage  of  twenty-two  hundred  dollars  on  a 
house  and  lot  in  Race  street,  at  the  corner  of  the  passage  to 
Cherry  street  meeting.  The  house  and  lot  in  Shippen  street  I 
give  to  him,  his  heirs  and  assigns  forever.  I  likewise  give  unto 
him  a  claim  of  one  thousand  dollars  on  lot  corner  of  Arch  and 
Third. 

"  Item. — I  give  to  my  daughter,  Mary  Hallowell,  the  wife  of 
William  Hallowell,  my  three  houses,  commencing  at  the  corner 
of  Coomb&'s  alley  and  Second  street,  adjoining  each  other,  to  her 
and  to  her  heirs  forever,  subject  to  the  payment  of  two  thousand 
dollars  to  *my  daughter  Sarah — likewise  give  her  all  the  r^oyo 
insurance  thereon  made. 

"  Item. — I  give  to  my  sons  Thomas  and  Charles  Phipps,  the 
sum  I  advanced  them  some  time  past,  to  prefer  them  in  business — 
say  seven  thousand  dollars — and  the  house  and  lot  they  now  occupy, 
the  corner  of  Arch  and  Third  streets,  to  them  and  their  heirs  and 
assigns  forever,  subject  to  the  payment  of  one  thousand  dollars  to 
their  brother  Stephen  Phipps. 

"  Item. — I  give  unto  my  son  Joseph  Phipps,  a  mortgage  I  hold 
on  Israel  Howell's  property,  for  six  thousand  dollars ;  likewise  a 
loan  due  from  Cherry  street  meeting,  it  being  money  I  lent  them — 
say  three  thousand  dollars. 

"  Item. — I  give  unto  my  son  Robinson  Phipps,  bonds  and  mort- 
gages I  hold  on  the  property  formerly  Grace  Hastings,  deceased, 
corner  of  Second  and  Market  streets,  for  five  thousand  three  hun- 
dred and  thirty-three  dollars  thirty-three  cents,  and  a  mortgage  for 
one  thousand  dollars,  on  land  belonging  to  Joseph  Walton,  and  cash 
twenty-six  hundred  and  sixty-seven  dollars. 

"  Item. — I  give  unto  my  daughter  Frances  Phipps,  my  house  in 
Arch  below  Fourth,  to  her  heirs  and  assigns  forever ;  likewise 
a  mortgage  I  hold  on  John  Wall's  property  for  two  thousand 
dollars ;  likewise  a  mortgage  I  hold  on  property  near  Ches- 
ter, formerly  belonging  to  Philip  Stimmel  for  two  thousand 
dollars. 

"  Item. — I  give  to  my  daughter  Debby  Phipps,  my  two  story 
brick  house  and  lot  in  Shreve's  alley,  running  back  to  church 
property,  to  her  heirs  and  assigns  forever.  I  give  to  her  an 
obligation  due  from  directors  of  the  poor  for  four  thousand  dol- 
lars ;  likewise  four  thousand  dollars  due  ,me  from  the  city  of 
Philadelphia. 

"  Item. — I  give  unto  my  daughter  Sarah,  a  certificate  of  a  loan 
to  the  Lehigh  Coal  Company  for  three  thousand  and  one  hundred 
and  twenty-five  dollars ;  and  a  certificate  of  the  Spring  Garden 
Btock  for  three  thousand  dollars ;  and  a  lien  of  two  thousand  dollars 
on  the  property  the  corner  of  Coombs's  alley  and  Second  street, 
left  my  daughter  Mary,  subject  to  the  payment  of  two  thousand 
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dollars ;  likewise  cash  to  the  amount  of  eight  hundred  and  seventy- 
five  dollars. 

"  I  nominate  and  appoint  my  daughter  Amy,  my  sons  Stephen 
Phipps,  Thomas  Phipps,  Charles  Phipps  and  Joseph  Phipps,  my 
executrix  and  executors,  to  carry  this  my  will  into  full  effect. 

"  I  likewise  nominate  them  guardians  of  my  children  under  age, 
at  the  same  time  requesting  that  Amy  shall  have  the  personal 
care  of  them  all,  knowing  that  her  desire  is  to  bring  them  up  in 
the  fear  of  the  Lord. 

"  3  mo.  30th,  1832." 

"  In  the  case  of  the  death  of  any  of  my  heirs  under  age  with- 
out issue,  their  portion  to  be  equally  divided  amongst  the  rest  of 
my  children. 

"7  mo.  15th,  1832." 

*The  case  was  submitted  on  written  arguments  by  Mr. 
I   Price,  for  the  plaintiffs,  and  Mr.  McCall  and  Mr.  Scott  for 
the  defendants. 

For  the  plaintiffs  it  was  contended : 

1.  That  by  the  words  of  the  codicil  the  testator  intended  that 
his  grandchildren,  as  well  as  his  children,  should  share  in  the  por- 
tion of  a  deceased  child. 

Upon  this  point  were  cited,  Thompson  v.  McClenachan,  17  S.  & 
R.  15 ;  Bennet  v.  Morris,  5  Rawle  17 ;  3  Peere  Wms.  295;  Dick- 
inson v.  Lee,  4  Watts  82 ;  Parke  v.  Pemberton,  5  Binn.  606  ; 
Ambler  603;  Wythe  v.  Thurston,  Id.  505,  681;  1  Ves.  196; 
Cooke  v.  Cooke,  2  Vernon  545 ;  Davenport  v.  Hanbury,  3  Ves. 
257 ;  Freeman  v.  Paisley,  Id.  421 ;  4  Id.  437 ;  1  Roper  on  Leg- 
acies 70,  &c. ;  Smith's  Case,  2  Dessauss.  123,  note;  2  Yeates  414; 
8  Term  Rep.  582;  2  Barn.  &  Aid.  448;  2  Peere  Wms.  383;  3 
Bro.  Ch.  Rep.  74,  367;  8  Ves.  604;  10  Id.  166;  13  Id.  340. 

2.  That  a  fee  in  the  real  estate  did  not  pass  to  the  devisees  under 
the  codicil. 

To  which  were  cited  Ram  on  Wills  96,  140 ;  Pettywood  v. 
Cooke,  Cro.  Eliz.  52;  Hawkin's  Case,  2  Leon.  129,  193;  Wood- 
ward v.  Glassbrook,  2  Vernon  388 ;  Cowper  657 ;  Clayton  v.  Clay- 
ton, 3  Binn.  476;  Steele  v.  Thompson,  14  S.  &  R.  89;  Burr  v. 
Sim,  1  Whart.  253. 

For  the  defendants  it  was  argued  : 

1.  That  the  children  of  the  testator  took  a  fee  under  the  ulterior 
limitation  in  the  codicil. 

Hauer  v.  Sheets,  2  Binn.  532 ;  S.  c.  3  S.  &  R.  486,  note ;  Pills 
v.  Brown,  Cro.  Jac.  590;  Holmes  v.  Holmes,  5  Binn.  552; 
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Welsh  v.  Elliott,  13  S.  &  R.  206  ;  Fearne  396;  Morrison  v.  Semple, 
6  Binn.  97 ;  Powell  on  Devises,  by  Jarman,  vol.  2,  ch.  22,  p.  410, 
&c. ;  Neide  v.  Neide,  4  Rawle  75 ;  Caskey  v.  Brewer,  17  S.  &  R. 
441  ;  2  Preston  on  Estates,  ch.  6 ;  Bailis  v.  Sale,  2  Ves.  48 ;  Cas. 
temp.  Talbot  284 ;  Id.  151 ;  Fletcher  v.  Smeton,  2  Terra  Rep. 
656;  Gretton  v.  Haywood,  6  Id.  94;  Ridout  v.  Payne,  3  Atk. 
486 ;  Hogan  v.  Jackson,  Cowper  299 ;  Norton  v.  Lad,  1  Lutw. 
762 ;  Hodgkinson  v.  Star,  1  Ld.  Raym.  187  ;  Wall  v.  Langlands, 
14  East  370  ;  Doe  v.  Lainchbury,  11  Id.  290;  Doe  v.  Tofield,  11 
Id.  246  ;  Doe  v.  Patterson,  10  Id.  221 ;  1  Bro.  Ch.  Ca.  437 ;  3 
Id.  347  ;  Cowper  299. 

2.  That  the  children  of  Mary  P.  Hallowell  were  not  entitled 
to  any  share  in  the  portion  of  Frances  Phipps. 

Upon  which  point  were  cited  the  following  cases  :  Crooke  v. 
Brooking,  2  Vern.  106 ;  Hussey  v.  Dillon,  Ambler  603  ;  Boyle 
t>.  Hamilton,  4  Ves  437  ;  2  Powell  on  Dev.  298  ;  Jackson  v. 
Staats,  11  Johns.  350;  Reeves  v.  Brymere,  4  Ves.  697;  Rad- 
cliffe  v.  Buckley,  *10  Id.  195 ;  Earl  of  Oxford  v.  Church-  r^oon 
ill,  3  Ves.  &  B.  59  ;  Dickinson  v.  Lee,  4  Watts  82  ;  Pres- 
ton on  Legacies  205 ;  Wythe  v.  Blackman,  1  Ves,  195 ;  Gale 
r.  Bennet,  Ambler  681;  10  Ves.  199. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  case  presents  two  points,  1st.  Whether  grand- 
children are  included  in  the  limitation  to  the  children ;  and 
secondly,  whether  the  limitation  over,  is  of  a  life  estate,  or  in 
fee  simple. 

Under  a  bequest  to  children,  grandchildren  and  other  remote 
issue  are  excluded,  unless  it  be  the  apparent  intention  of  the  tes- 
tator, disclosed  by  his  will,  to  provide  for  the  children  of  a  de- 
ceased child.  But  such  construction  can  only  arise,  from  a  clear 
intention  or  necessary  implication  ;  as  where  there  are  not  other 
children  than  grandchildren,  or  when  the  term  "children,"  is 
further  explained  by  a  limitation  over,  in  default  of  issue.  The 
word  "children"  does  not  ordinarily,  and  properly  speaking,  com- 
prehend grandchildren,  or  issue  generally.  Their  being  included 
in  that  term,  is  only  permitted  in  two  cases,  viz.  from  necessity, 
which  occurs  when  the  will  would  remain  inoperative,  unless  the 
sense  of  the  word  "children,"  were  extended  beyond  its  natural 
import ;  and  where  the  testator  has  clearly  shown  by  other  words 
that  he  did  not  intend  to  use  the  term  "  children,"  in  the  proper 
actual  meaning,  but  in  a  more  extensive  sense.  In  Reese  v.  Bry- 
mere, 4  Ves.  698,  Lord  Alvanley  held,  that  children  may  mean 
grandchildren,  when  there  can  be  no  other  construction,  as  in 
Ratcliff  v.  Buckley,  10  Ves.  198;  and  in  the  Earl  of  Oxford 
v.  Churchill,  there  appears  to  have  been  adopted  the  same  opinion. 
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In  the  last  case,  Sir  William  Grant  says,  that  he  never  knew 
an  instance  where  there  were  children,  to  answer  the  proper 
description,  that  grandchildren  were  permitted  to  share  along 
with  them,  although  where  there  is  a  total  want  of  children, 
grandchildren  have  heen  let  in  under  a  liberal  construction  of 
the  word  "  children."  Ratcliff  v.  Buckley,  10  Ves.  192  ;  Reeves 
v.  Brymere,  4  Id.  692  ;  Crook  v.  Brashier,  2  Id.  107  ;  Roper 
on  Legacies  70 ;  Powell  on  Devises  297,  and  Preston  on  Lega- 
cies. The  authorities  abundantly  support  the  position  above  cited, 
which  are  also  recognised  by  the  Supreme  Court  of  this  state, 
in  Dickinson  v.  Lee,  4  Watts  82.  It  was  there  held,  that  when 
it  is  necessary  to  effectuate  a  manifest  intent,  grandchildren  may 
undoubtedly  take  by  the  designation  of  children,  though  that  is 
by  no  means  the  legal  acceptation  of  the  word.  They  are  suffered 
to  do  so,  principally,  if  not  exclusively  in  two  cases ;  where  the 
word  is  used,  evidently  as  co-extensive  with  issue,  which  is  a  word 
of  very  general  import,  and  where  there  are  no  children  literally, 
to  answer  the  description,  and  the  grandchildren  are  let  in,  '*  ut  res 
magis  valeat  quam  pereat."  Here,  as  there  is  no  pretence  to  say 
*OQ-|-I  that  the  grandchildren  must  be  let  in  *on  the  ground  of  ne- 
J  cessity,  as  there  are  children  to  answer  the  description, 
the  plaintiffs  must  support  their  claim,  by  showing  that  it  was  the 
clear,  manifest  intention  of  the  testator,  to  use  the  term,  not  in  its 
limited  but  in  its  more  extended  sense.  The  words  of  the  will  on 
which  the  question  arises,  are  "  in  case  of  the  death  of  any  of  my 
heirs,  under  age  without  issue,  their  portion  to  be  equally  divided 
among  the  rest  of  my  children."  The  question  turns  on  the  point, 
whether  the  import  of  the  word  "  heirs,"  is  restrained  by  that  of 
"  children,"  or  the  import  of  the  word  "  children,"  is  to  be  enlarged 
by  that  of  "  heirs."  And  we  are  of  opinion  that  the  latter  clause 
of  the  codicil,  restricts  the  signification  of  the  term  u  heirs ;" 
and  this  we  think  the  most  natural  construction,  and  most  in  accord- 
ance with  the  authorities.  A  person  usually  looks  to  his  immediate 
rather  than  his  remote  descendants,  and  particularly  where  those 
who  are  in  a  remote  degree  of  consanguinity,  are  not  under  his 
peculiar  care,  but  enjoy  the  protection  of  their  own  natural  guar- 
dians or  parents.  The  state  of  the  testator's  own  family  called  for 
his  special  solicitude  and  anxious  attention.  It  consisted  of  five 
minor  children,  and  four  of  full  age,  in  addition  to  which  the  tes- 
tator had  two  grandchildren,  the  present  plaintiffs,  children  of  a 
daughter  recently  deceased,  but  who  resided  with  their  surviving 
parent.  And  accordingly  we  find,  that  in  the  concluding  clause  of 
his  will,  he  appoints  guardians  for  his  children  under  age,  and 
rf-commends  them  to  his  daughter  Amy,  for  religious  instruction. 
It  is  plain,  that  in  the  term  of  "  children,"  he  did  not  intend  to 
include  grandchildren,  by  appointing  guardians  over  children 
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whose  parents  were  alive,  and  of  course  did  not  need  the  foster- 
ing care  which  was  necessary  in  the  case  of  his  own  minor  chil- 
dren. It  is  said  that  the  testator  at  the  time  he  made  the  codi- 
cil to  his  will  was  aware  of  the  death  of  his  daughter,  and  that 
under  the  term  u  heirs,"  he  meant  to  include  them  who  would 
take  under  the  intestate  laws.  Now,  although  the  word  "  heirs" 
in  Pennsylvania  includes  all  who  would  take  by  descent,  McClena- 
chan  v.  Thompson,  17  S.  &  R.  110;  and  would  of  course  com- 
prehend grandchildren  whose  parent  was  deceased,  yet  I  do  not 
think  this  such  a  clear  manifestation  of  intention,  as  to  alter 
or  control  the  construction  which  we  must  otherwise  give  to  the 
other  terms  of  the  will.  The  word  heirs,  may,  and  often  is  con- 
strued to  mean  children,  in  order  to  effectuate  the  intention  of 
the  testator ;  and  I  am  inclined  to  believe  that  the  testator  had  in 
view  the  devisees  enumerated  in  his  will,  and  that  his  sole  inten- 
tion was  to  provide  for  the  contingency  of  any  of  his  minor  children 
dying  without  issue  under  age,  in  which  event  he  directs  their  por- 
tion to  be  divided  among  the  rest  of  his  children.  The  case  is  by 
no  means  clear  of  difficulty,  but  this  is  the  most  natural  construction, 
and  does  less  violence  to  the  words,  apparent  intention,  and  rules 
of  construction  which  have  been  so  repeatedly  settled.  If  we  are  at 
liberty  to  conjecture  the  reasons  which  operated  in  his  mind,  we 
may  suppose  that  he  was  aware  that  the  children  of  his  r*qco 
*deceased  daughter,  would  take  the  share  of  their  mother,  L 
under  the  act  of  the  19th  of  March,  1810,  and  this  he  may  have 
supposed  would  be  an  ample  share  of  his  estate ;  that  there  were 
two  of  them,  with  the  chance  of  survivorship  between  themselves ; 
that  they  of  course,  could  have  no  cause  of  complaint  in  this  dis- 
position, as  they  would  form  a  class  by  themselves,  and  that  in  case 
of  the  death  of  either,  their  portion  would  go  to  the  survivor,  in 
exclusion  of  the  uncle  and  aunts,  the  children  of  the  testator.  But 
that  the  word  children,  is  used  in  its  ordinary  legal  acceptation,  and 
that  heirs  and  children,  in  the  view  of  the  testator,  are  synonymous 
terras,  would  also  appear  from  these  considerations.  "  In  case  of 
the  death  of  any  of  my  heirs  under  age,  without  issue,  their  portion 
to  be  equally  divided  among  fhe  rest  of  my  children."  The  latter 
clause  explains  the  former,  and  indicates  the  meaning  attached  to 
the  term  "heirs"  by  the  testator.  Where  an  unlettered  person 
speaks  of  his  heirs,  he  ordinarily  means  his  children,  at  least  the 
term  is  frequently  used  in  that  sense;  and  accordingly  as  has  been 
before  said,  to  effectuate  the  intention  of  the  testator,  the  term 
"  heirs"  has  been  frequently  held  to  mean  children.  The  property 
is  to  be  divided  among  the  rest  of  his  children,  not  among  the  rest 
of  his  issue,  or  the  rest  of  his  heirs,  and  no  reason  has  been 
assigned  for  this  change  of  phraseology,  when  he  designates  the 
persons  who  are  to  take,  on  the  happening  of  the  contingency. 
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He  would  seem  rather  to  have  had  in  view  his  devisees,  all  of  whom 
are  named  in  his  will,  and  that  upon  the  contingency  of  the  death 
of  any  of  those  under  age,  their  portion  should  be  limited  over  to 
such  of  his  immediate  descendants  or  children,  who  might  then 
survive.  The  attention  of  the  testator  was  called  to  the  situation 
of  his  family,  by  the  death  of  his  daughter.  He  had  five  children 
in  their  minority,  and  four  of  full  age.  It  was  extremely  probable 
in  the  natural  course  of  things,  that  some  of  his  minor  children 
would  die,  before  attaining  the  age  of  twenty-one,  without  issue. 
The  testator,  taking  this  into  consideration,  provides  in  case  of  such 
a  contingency,  the  portion  of  such  child  should  be  divided  among 
the  rest  of  his  children,  referring,  as  was  most  natural,  to  his 
immediate,  and  not  his  remote  descendants. 

It  has  been  before  stated,  that  this  case  depends  upon  the  ques- 
tion, whether  the  import  of  the  word  "heirs,"  is  restrained  by  that 
of  "children,"  or  the  import  of  the  word  "  children"  is  to  be  enlarged 
by  that  of  "  heirs."  The  counsel  for  the  plaintiffs  have  endeavored 
to  show  that  the  word  heirs,  is  of  paramount  influence ;  that  the 
word  "rest"  relates  to  heirs,  and  carries  the  same  extended,  com- 
prehensive meaning,  to  the  term  children.  But  this  construction 
we  cannot  adopt,  as  these  terms  obviously  relate  to  "  children,"  and 
show  plainly,  that  by  the  term  heirs,  the  testator  intended  to  desig- 
nate his  devisees,  or  minor  children.  It  is  true,  that  when  a  testa- 
tor uses  the  word  children  and  issue  indiscriminately,  this  has  been 
held  in  several  cases  cited  at  the  bar,  such  a  manifestation  of  inten- 
*  QO  on  tion,  as  *to  include  grandchildren.  But  in  all  those  cases, 
-1  the  court  construed  children  to  mean  issue,  on  account  of 
the  general  apparent  intent.  The  testator  indifferently  used  issue 
and  children,  which  showed,  as  the  court  held,  that  he  meant  to 
use  children  in  the  same  sense  as  issue.  But  in  this  case,  we  see 
no  indication,  but  the  contrary,  to  enlarge  the  legal  signification 
of  the  term  children,  by  the  term  used  in  the  first  part  of  the 
codicil. 

The  next  question  is,  whether  the  limitation  over  is  of  a  life 
estate,  or  in  fee  simple.  The  devise  to  Frances  is  a  fee  simple, 
and  the  words  of  the  will  are,  "  In  case  of  the  death  of  any  of  my 
heirs  under  age,  without  issue,  their  portion  to  be  equally  divided 
among  the  rest  of  my  children."  We  think  it  very  clear,  that  the 
testator  intended  that  all  he  had  devised  to  his  minor  children  should 
go  over,  on  the  contingency  of  death,  under  age  and  without  issue. 
Words  which  only  describe  the  object  devised,  give  no  more  than 
an  estate  for  life ;  but  words  which  comprehend  the  quantum  of  the 
estate  pass  the  fee:  Morrison  v.  Semple,  6  Binn.  97.  The  same 
principle  is  adopted  and  enforced  in  Neide  v.  Neide,  4  Rawle  97. 
The  "  portion,"  viz. :  the  share,  fortune,  or  estate  of  Frances  was  a 
fee  simple  in  the  real  estate,  and  an  interest  in  her  mortgages  of 
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two  thousand  dollars,  and  this  in  case  of  the  happening  of  a  cer- 
tain contingency,  he  directs  should  be  divided  among  the  rest  of  his 
children.  No  technical  words  are  required  to  create  a  fee  simple. 
Any  expressions  which  indicate  the  intention  to  pass  the  whole 
interest  is  sufficient ;  and  we  have  no  doubt  that  under  the  term 
"  portion  "the  whole  estate  passed. 

Judgment  for  the  defendants. 

Cited  by  Counsel,  2  W.  &  S.  452 ;  5  Barr  460  ;  8  Id.  231 ;  10  Id.  213  ;  9 
Casey  90 ;"  1  Wright  484  ;  6  Id.  28 :  9  Id.  202  ;  ||  29  Smith  434. || 

Cited  by  the  Court,  13  Wright  218.  ||  As  to  the  term  children  not  generally 
including  grandchildren :  Wickersham  ».  Savage,  8  Smith  370  ;  cited  by 
the  auditor  on  same  point  ;  Castners  Appeal,  7  Norris  484 ;  sustained  by 
the  Court,  Ibid.  491.U 


END  OF  DECEMBER  TERM,  1836. 


2  WHARTON — 25 


385 


CASES 

IN 

THE   SUPREME  COURT 

OF 

PENNSYLVANIA. 


EASTERN  DISTRICT— MARCH  TERM,  1837. 


[PHILADELPHIA.  APRIL  3. 1837.] 

Krause  and  Others  against  Keigel. 

IN  ERROR. 

Where  land  had  been  sold  by  A.  and  B.,  executors,  under  a  power  in  the 
will,  and  the  executors  were  also  sons-in-law  of  the  testator,  and  at  the  time 
of  the  sale  it  was  known  to  the  vendee  that  the  land  was  partly  overflowed 
by  a  dam  erected  by  C.,  it  was  held  that  the  executors  were  competent  wit- 
nesses for  the  vendee  in  an  action  against  C.  to  recover  damages  for  over- 
flowing the  land,  although  part  of  the  purchase-money  remained  unpaid ; 
there  being  no  covenant  of  warranty,  and  no  fraudulent  misrepresentation 
on  the  part  of  the  executors. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Lehigh  county,  to  remove  the  record  of  an  action  on  the  case 
brought  by  Benjamin  Reigel  against  John  K.  Krause,  John  Red- 
rock,  and  others,  for  overflowing  his  land,  and  obstructing  and 
impeding  the  waterwheel  of  his  grist-mill,  by  erecting  a  dam  across 
the  Lehigh  creek,  immediately  below  his  property. 

*0n  the  trial  before  Banks,  President,  in  September  r*oop 
1836,  the  plaintiff  gave  in  evidence,  a  deed  to  him  from  ^ 
Henry  Diffendaffer  and  Jacob  Marks,  executors  of  Peter  Kohler, 
deceased,  for  the  mill  and  tract  of  land,  for  the  injury  to  which 
the  above  suit  was  brought ;  and  then  called  Henry  Diffendaffer 
as  a  witness,  who  was  objected  to,  and  being  sworn  on  his  voire 
dire,  said  :  "  I  am  one  of  the  executors  of  Peter  Kohler,  deceased  ; 
I  married  one  of  his  daughters,  who  is  now  living.  I  sold  this  pro- 
perty to  Reigel,  as  one  of  the  executors  of  Peter  Kohler,  deceased. 
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Old  Mrs.  Kohler  has  a  dower  on  the  property,  the  principal  of 
which  is  to  be  paid  to  the  heirs  of  Peter  Kohler  after  her  death. 
We  have  not  indemnified  Reigel ;  Reigel  has  not  given  us  any 
notice  of  his  intention  to  withhold  part  of  the  purchase-mone^. 
At  the  time  we  sold  the  property  to  Reigel,  he  objected  that  the 
defendant's  dam  swelled  on  the  land.  I  told  him  he  need  not 
allow  it.  I  said  the  defendant  had  no  right  to  swell  on  Kohler's 
land.  I  said  he  need  not  allow  the  dam  to  swell  on  the  land  at 
the  time  the  property  was  sold,  not  that  we  should  clear  it  for  him. 
My  wife  is  an  heir  in  the  will  of  Peter  Kohler,  as  well  as  Kohler's 
other  children." 

To  show  the  interest  of  the  witness,  the  defendants  read  the 
will  of  Peter  Kohler,  which  empowered  the  executors  to  sell  all 
his  real  estate,  excepting  a  house  and  lot  of  ground,  during  the 
natural  life  of  his  wife,  subject  nevertheless  to  the  sum  of  2800 
dollars,  "  which  I  do  hereby  declare  to  be  in  lieu  of  dower  at  com- 
mon law,  on  such  part  or  parts  of  my  real  estate,  as  my  said 
executors  or  the  survivor  of  them  will  think  proper;  and  the 
interest  therefrom  to  be  paid  to  my  said  wife  during  her  natural 
life  annually."  The  testator  then  directed  that  the  house  and 
lot,  and  the  other  specific  property  theretofore  given  to  his  wife, 
by  his  will,  should  after  her  death,  be  sold  by  his  executors. 
<4And  the  moneys  arising  from  such  sales,  together  with  the 
dower  of  2800  dollars,  I  do  order  and  direct  the  same  to  be 
divided  in  seven  equal  shares — one  share  to  my  daughter  Magda- 
lena,  intermarried  with  Jacob  Marks ;  one  share  to  my  daughter 
Elizabeth,  intermarried  with  Henry  Diffendaffer,  &c.,  share  and 
share  alike ;  and  lastly,  I  nominate,  constitute  and  appoint  my 
two  sons-in-law,  Henry  Diffendaffer  and  Jacob  Marks,  to  be  the 
executors  of  this  my  will." 

The  witness  was  admitted  to  testify ;  to  which  the  defendants' 
counsel  excepted;  and  his  co-executor,  Jacob  Marks,  was  also 
admitted,  and  the  exception  in  like  manner  taken. 

A  verdict  having  been  given  for  the  plaintiff,  the  defendants  took 
a  writ  of  error ;  and  on  the  removal  of  the  record,  assigned  for 
error  the  admission  of  the  evidence. 

Mr.  Gibson  and  Mr.  Mallery,  for  the  plaintiff  in  error,  cited 
Funk  v.  Brown,  2  Watts  217  ;  Morris  v.  Buckley,  11  S.  &  R.  174; 
Hart  v.  Porter,  5  Id.  204;  Gratz  v.  Ewalt,  *2  Binn.  102; 
Miller  v.  Frazier,  3  Watts  456 ;  1  Phillips's  Evd.  47,  51. 

The  court  declined  hearing  Mr.  Porter,  for  the  defendant  in 
error. 

PER  CUKIAM. — In  Lighty  t>.  Shorb,  3  P.  &  W.  452,  it  is  given 
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as  the  result  of  the  cases,  that  a  vendee  may  not  avail  himself  of  a 
known  defect  in  the  title,  except  by  force  of  a  covenant,  or  on  the 
ground  of  fraudulent  misrepresentation.  Here,  whatever  defect 
there  may  be,  was  seen  and  observed  by  the  purchaser,  who  took  no 
covenant  against  it,  and  consequently  took  the  risk  of  it  on  himself. 
He  might  not,  therefore,  retain  a  part  of  the  purchase-money  to 
answer  it.  As  to  misrepresentation,  it  does  not  appear  that  the  ven- 
dors did  not  say  the  truth,  or  at  least  think  they  said  it ;  and  it  is 
certain  that  a  contingent  exposure  to  an  action,  is  too  remote  an 
interest  to  disqualify.  They  were  consequently  competent  wit 
nesses. 

Judgment  affirmed. 
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Wack  against  Sorber. 

IN  ERROR. 

To  take  a  parol  gift  of  land  out  of  the  statute  of  frauds,!,it  is  necessary  that  it 
should  appear  that  the  donee  had  made  improvements,  which  added  to  the 
permanent  value  of  the  land  ;  and  that  by  reason  of  his  expenditure  upon 
such  improvements,  he  would  be  prejudiced  by  the  rescinding  of  the  contract. 
Where  the  benefit  to  the  donee  by  the  possession  of  the  land  has  exceeded 
his  expenditure  upon  it,  the  statute  will  be  enforced. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Lehigh 
county,  to  remove  the  record  of  an  action  of  ejectment  brought  by 
Charles  Sorber  against  John  Wack,  to  recover  two  acres  and  five 
perches  of  land,  situate  in  Macungy  township,  Lehigh  county. 

On  the  trial  before  Banks,  President,  in  September  1836,  the  plain- 
tiff gave  in  evidence  a  patent  from  the  commonwealth,  *to  r*Qgg 
Henry  Romig  for  one  hundred  and  forty-four  acres,  dated  ^ 
May  31st  1788  ;  a  deed  from  Henry  Romig  and  wife  to  Henry 
Reichart,  dated  April  20th  1830,  for  two  acres  and  five  perches, 
(being  the  land  in  dispute),  for  the  consideration  of  $600  ;  and  a 
deed  from  Reichart  and  wife  to  the  plaintiff  for  the  same  land,  for 
ihe  consideration  of  $100. 

The  defendant  then  gave  in  evidence  certain  articles  of  agreement 
between  Henry  Romig  and  his  son  John  H.  Romig,  dated  the  se- 
cond of  June  1824,  whereby,  in  consideration  "as  well  of  fatherly 
love,  and  the  fulfilment  of  the  covenants  and  yearly  reservations 
towards  the  support  and  maintenance  of  the  said  Henry  Romig 
hereinafter  mentioned,  as  also  for  the  sum  of  $950,  and  of  his  share 
of  inheritance,"  &c.,  the  said  Henry  Romig  agreed  to  sell  to  hia 
son  all  his  real  estate,  excepting  the  land  in  dispute. 

The  agreement  contained  the  following  stipulation  : 
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"  The  said  Henry  shall  have  an  unmolested  dwelling  place  dur- 
ing his  natural  life,  or  until  he  has  built  himself  a  house  on  his  two 
acres  of  land.  The  said  John  Romig  shall  also  permit  Esther, 
(wife  of  John  Wack,)  my  daughter,  to  dwell  in  the  house  during 
my  lifetime,  or  until  I  may  have  built  a  house  on  my  land ;  and  if 
I  should  die  before  a  house  is  built,  then  the  said  John  shall  assist 
my  daughter  Esther  to  build  a  house  on  my  land,  but  it  shall  be 
paid  out  of  her  moneys ;  he  is  likewise  to  assist  me  to  build  the 
house,  should  I  build  before  I  die ;  he  is  also  to  give  and  find  rails 
or  timber  for  fencing  the  land." 

The  defendant  then  examined  several  witnesses  to  prove  a  parol 
gift  by  Henry  Romig  to  his  daughter,  the  wife  of  the  defendant, 
and  an  expenditure  of  money  by  the  defendant  upon  the  land.  The 
material  parts  of  the  testimony  are  as  follows: — 

Jacob  Romig. — "  As  near  as  I  can  recollect,  John  Wack,  and 
Esther,  his  wife,  lived  on  the  land  seven  years  last  fall.  Wack 
made  a  garden  on  it,  a  sort  of  a  cow-stable,  and  repaired  the  fences. 
Wack  paid  the  taxes ;  last  year  I  paid  the  taxes  for  Wack."  Cross- 
examined — "  I  did  not  see  Wack  pay  the  taxes.  Henry  Romig 
lived  with  his  son  John ;  he  did  not  live  in  the  house  which  his 
daughter  Esther  moved  into ;  I  was  not  present  when  Wack  and 
wife  moved  into  the  house  and  took  possession  of  the  property  ; 
Henry  Romig  died  in  1831 ;  the  old  man  did  not  live  in  the  house 
any  part  of  these  five  years  ;  John  Romig  died  in  1831 ;  I  saw  John 
Wack  work  at  the  stable ;  this  was  soon  after  Wack  moved  in,  the 
first  or  second  year ;  Esther  Wack  is  living." 

John  Gabel. — "  Henry  Romig  came  into  my  shop  and  said  his 
daughter  Esther  was  sorry  he  had  married  again ;  she  must  not  be 
sorry — he  said  she  should  have  the  house  ;  it  was  worth  $1000  ;  at 
the  time  this  was  said,  the  house  was  begun,  but  not  quite  finished." 
*389~l  *Cross-examined — "  Nothing  was  said  about  giving  it  to  her 
-I  in  his  will ;  I  do  not  recollect  having  testified  before  the 
arbitrators  that  the  old  man  said  he  would  give  it  to  her  by  will ; 
this  was  about  seven  years  ago ;  I  do  not  recollect  whether  any 
thing  was  said  about  length  of  time  ;  the  testimony  before  the  arbi- 
trators was  given  in  German  ;  if  I  said  it  before  the  arbitrators,  it 
is  a  fact,  but  I  cannot  recollect  it.  ' 

Daniel  Snyder.  '•  Henry  Romig  asked  me  to  quarry  stones  for 
him  for  this  house ;  I  asked  him  if  he  would  build  a  house  in  his 
old  days  ;  he  said  he  would  build  one  for  himself  and  his  daughter 
Esther ;  that  she  should  have  it  as  long  as  she  lived ;  Wack  has 
worked  on  the  land,  and  he  put  the  things  in  order  on  the  land." 

Nathan    Shaffar. — "  Henry    Romig   said   to   me    his   daughter 

Esther  Wack  was  opposed  to  his  marrying ;  she  need  not  be  so 

against  it,  she  would  not  lament  so  much ;  he  had  given  her  the 

house  and  lot,  and  that  he  valued  at  $1000 ;  I  cannot  say  whether 
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Wack  and  wife  were  in  the  house  and  lot  at  that  time;  Wack 
built  a  sort  of  a  cow-stable  on  the  lot,  and  made  the  fences ;  I  can't 
say  whether  he  made  all  the  fences  or  not ;  I  saw  him  work  at  the 
fences." 

Daniel  Yeager. — "  I  was  present  when  Henry  Romig  loaded 
stones,  and  he  said  he  wanted  the  stones  to  build  a  house  for  him- 
self and  his  daughter  Esther;  Wack  and  wife  moved  on  the 
property  as  soon  as  the  house  was  built ;  Henry  Romig  was  there, 
and  assisted  them  to  move  in ;  he  said  the  little  room  in  the  house 
he  had  reserved  for  himself,  and  that  he  would  move  into  it  on 
the  1st  of  next  April ;  he  did  not  say  how  long  Esther  should  have 
the  house ;  she  had  lived  with  the  old  man  fifteen  or  sixteen  years ; 
she  lived  with  him  before  he  lost  his  first  wife,  and  long  afterwards ; 
Wack  and  wife  have  built  a  stable  on  the  lot,  fenced  the  garden  in, 
repaired  the  fences,  and  sowed  the  lot  in ;  the  stable  is  worth  $20 
or  $30 ;  the  house  and  lot  would  rent  for  $-30  a  year ;  there  is  a 
rail  fence  round  the  garden ;  John  Wack  lived  with  the  old  man 
at  the  time  Esther  did." 

Philip  Hass. — "  In  the  fall  of  the  year  Henry  Romig  asked  me 
if  I  had  engaged  to  do  much  work  next  summer ;  he  said  he  had 
a  notion  to  build  a  house ;  I  asked  him  where ;  he  said  he  had  a 
lot ;  I  asked  him  if  he  would  move  on  or  into  himself;  he  said  he 
would  build  it  for  himself  and  Mrs.  Wack  to  live  in ;  he  said  he 
was  an  old  man,  and  Mrs.  Wack  would  have  a  home  and  a  living 
after  he  was  dead ;  this  was  seven  or  eight  years  ago ;  I  cannot 
tell  if  he  said  what  he  would  do  with  the  house  when  he  was  dead; 
Henry  Romig  paid  my  partner  for  my  work." 

Philip  Romig. — "  I  know  that  Mrs.  Wack  worked  for  Henry 
Romig  after  the  death  of  his  first  wife ;  he  was  a  widower  about 
*thirteen  years ;  Mrs.  Wack  kept  house  for  him ;  Henry   r^onn 
Romig  paid  for  the  mason-work  to  the  house ;  Wack  was  *- 
also  there;  Wack  and  wife  have  no  children." 

The  defendant  then  read  in  evidence  the  following  entries  from 
the  docket  of  the  court : 

"  Henry  Reichart         ) 

v.  V         Aug.  7,  1830,     No.  43. 

John  Wack.  ) 

"  Summons  in  ejectment.  '  Summoned.'  Oct.  16th  1830,  arbi- 
trators appointed.  Oct.  24th  1830,  report  in  favor  of  the  defend- 
ant filed.  (Settled,  and  costs  paid,  $14.84.)" 

The  court,  in  their  charge  to  the  jury,  after  stating  the  pro- 
visions of  the  act  of  1782,  "  for  the  prevention  of  frauds  and 
perjuries,"  said :  "  This  law  was  enacted  to  prevent  fraud,  and 
is  not  itself  to  be  made  an  instrument  of  fraud.  The  courts  have 
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held,  that  where  a  contract  has  been  so  far  executed  that  it  would 
he  unjust  to  refuse  to  carry  the  contract  into  full  effect,  its  terms 
should  be  enforced.  In  those  cases  the  contract  must  be  so  far 
executed  that  the  parties  'cannot  be  placed  in  the  situation  they 
were  in,  before  the  contract  was  entered  into.  The  part  per- 
formance of  the  contract  must  be  pursuant  to  the  contract,  and 
in  execution  of  the  same.  If  the  party  in  execution  of  the  con- 
tract, enters  upon  the  land  and  make  large  improvements,  the 
court  would  consider  that  as  done  which  ought  to  be  done,  and 
bind  the  parties  to  the  execution  of  the  contract,  to  prevent  fraud 
and  injustice.  Then  on  other  principles,  the  party  calling  for 
the  execution  of  the  contract,  must  make  out  a  case  to  the  satis- 
faction of  the  jury.  The  contract  must  be  established,  and  the 
performance  which  is  relied  upon  must  be  proved.  The  same 
principles  will  apply  to  a  gift  from  a  parent  to  a  child.  What 
proof  have  you  of  a  gift  ?  Are  you  satisfied  from  the  evidence 
that  the  father  did  give  this  land  for  her  life,  to  the  wife  of  the 
defendant  ?  That  he  designed  to  give  it  to  her  by  will,  or  in 
some  other  way,  will  not  suffice ;  had  he  at  any  time  given  the 
land  to  her  ?  If  the  evidence  establishes  this  fact  to  your  satis- 
faction, then  the  defendant  would  so  far  have  made  out  his  case. 
We  leave  you  to  judge  of  this  fact  from  the  proof.  You  will 
recollect  that  but  one  witness  speaks  of  his  having  given  her  the 
land  ;  that  is  Shaffar.  It  is  shown  that  this  witness,  when  exam- 
ined before  the  arbitrators,  testified  that  the  old  man  also  spoke 
of  giving  the  wife  of  the  defendant  this  land  by  his  will.  Is 
there  anything  in  this  case  that  makes  it  a  fraud  on  the  defend- 
ant and  his  wife,  to  withhold  from  them  the  land  ?  The  fraud 
on  the  defendant  and  his  wife,  and  their  equity,  must  arise  out 
of  the  alleged  gift,  and  what  they  have  done  in  consequence 
of  it.  That  she  did  not  get  justice  done  her  in  the  division  of 
her  father's  estate,  has  nothing  to  do  with  this  case.  The  jury 

*3Q11   *are  to  ^n(*  l^e  ^acts  *n  ^e  case'  anc^  return  ^eir  ver" 
-I   diet,  being  governed  by  the  charge  of  the  court  in  matter 

of  law.  This  you  are  bound  by  your  oaths  to  do.  What,  then, 
is  the  particular  equity  or  fact  of  the  defendant  in  this  case  ?  All 
the  expenditure  of  any  extent  is  on  a  stable,  of  about  $20  or  $30. 
The  property  it  is  proved  would  rent  for  $30  per  year.  They 
have  occupied  it  for  seven  years.  Would  this  improvement  or 
expenditure  render  this  gift  valid,  where  the  defendant  is  more 
than  compensated  by  the  occupancy  for  all  improvements  made, 
if  the  testimony  is  believed?  and  there  is  no  contradiction  in  this 
point.  To  take  the  case  out  of  the  statute  we  have  read  to  you, 
a  particular  equity  must  be  shown.  If  the  defendant  has  been 
fully  compensated,  the  specific  execution  of  the  gift  would  not  be 
decreed.  Then  no  injury  would  be  done  to  the  donee,  no  fraud 
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piactised  upon  the  defendant  which  does  any  injustice,  that  would 
take  the  case  out  of  the  statute.  If  you  believe  that  no  improve- 
ments have  been  made  beyond  $20  or  $30,  and  that  the  property 
was  worth  $30  a  year,  and  that  the  defendant  occupied  the  same 
for  seven  years,  then  in  point  of  law  the  case  would  not  be  taken 
out  of  the  operation  of  the  statute,  and  the  plaintiff  would  be 
entitled  to  your  verdict." 

The  jury  found  for  the  plaintiff:  and  the  defendant  having 
removed  the  record,  assigned  the  following  errors  : 

1.  The  court  erred  in  charging  the  jury,  that  if  the  parties 
entered,  and  made  large  improvements  on  the  land,  the  court  would 
consider  that  as  done  which  ought  to  be  done ;  thus  leaving  the 
jury  to  infer  that  large  improvements  alone  made  the  gift  valid. 

2.  The  court  misdirected  the  jury,  in  stating  that  but  one  wit- 
ness speaks  of  his  (the  father)  having  given  her  the  land ;  that  is 
Shaffar.     It  is  shown  that  this  witness,  when  examined  before  the 
arbitrators,  testified  that  the  old  man  also  spoke  of  giving  the  wife 
of  the  defendant  this  land  by  his  will. 

3.  The  court  erred  in  charging  the  jury,  that  if  they  believed 
that  no  improvements  had  been  made  beyond  $20  or  $30,  and  that 
the  property  was  worth  $30  a  year,  and  that  the  defendant  occu- 
pied the  same  for  seven  years,  then  in  point  of  law,  the  case  would 
not  be  taken  out  of  the  operation  of  the  statute,  and  the  paintiff 
would  be  entitled  to  their  verdict. 

4.  There  is  in  writing,  and  given  in  evidence  in  the  cause,  a 
declaration  of  trust,  under  the  hand  and   seal  of  Henry  Romig, 
leaving  to  the  defendant's  wife  a  life-estate  in  the  land  in  question, 
of  which  no  notice  was  taken  by  the  court-  in  their  charge  to  the 

JUI7- 

5.  The  court  erred  in  not  charging  the  jury  that  the  record  in 

the  case  of  Reichart  v.  Wack,  was  conclusive  against  Reichart,  and 
all  claiming  under  him 

Mr.  Gibbon  (with  whom  was  Mr.  Mallery\  for  the  plaintiff  in 
*error,  cited  Syler  v.  Eckart,  1  Binn.  378 ;  Eckart  v.  Eckart,   r^oqp 
3  P.  &  W.  332,  354 ;  Stewart  v.  Stewart,  3  Watts  255  ;  L  ° 
Eckart  v.  Mase,  3  P.  &  W.  364 ;  M'Farlan  v.  Hall,  3  Watts  37 ; 
Moore  v.  Kline,  1  P.  &  W.  129. 

Mr.  Porter,  for  the  defendant  in  error,  was  stopped. 

PER  CURIAM. — The  law  of  the  case  was  fairly  stated.  There 
was  scarce  sufficient  evidence  of  a  contract  to  be  left  to  the  jury. 
But,  permitting  them  to  find  a  parol  gift,  if  they  should  think 
proper,  they  were  directed  to  inquire  whether,  as  an  inducement  to 
expenditure,  the  gift  had  been,  in  fact,  a  prejudice  to  the  donee. 
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This  put  the  cause  on  its  true  point.  The  improvements,  as  they 
are  called,  were  at  most  equal  in  value  only  to  a  year's  rent,  and 
the  donee  had  the  premises  five  years.  Beside  the  improvements 
were  not  such  as  added  to  the  permanent  value  of  the  land,  consist- 
ing, as  they  did,  in  repairs  of  fences,  and  the  erection  of  a  shed  for 
a  cow-stable — expedients  for  present  enjoyment,  which  can  never 
be  resorted  to  for  an  equity.  These  attempts  to  turn  an  experi- 
mental investiture  of  possession  into  a  sale  or  gift  executed,  are  of 
such  repeated  occurrence,  as  to  require  the  courts  to  hold  a  strict 
hand  over  them.  There  was  nothing  here  to  justify  the  inference 
of  a  gift  in  the  first  instance,  or  to  take  it  out  of  the  statute  of 
frauds,  if  there  had  been  one. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  160:  6  Watts  317,  371,  510;  1  Barr  376;  4 
Id.  357  ;  7  Id.  93,  105 ;  9  Id.  55 ;  1  Jones  508  ;  1  Casey  138  ;  2  Id.  520 ;  1 
Parsons  426  ;  ||  3  Norris  267  ;  15  Id.  384. II 

Cited  by  the  Court,  7  Harris  467 ;  U  4  Norris  510 ;  s.  c.  5  W.  N.  C.  378.|j 


[PHILADELPHIA,  APRIL  3,  1837.] 

Case  of  the  State  Eoad  in  Lehigh  County,  &c. 

CERTIORARI. 

The  Court  of  Quarter  Sessions  of  Bucks  county,  had  not  power  to  set 
aside  the  report  of  the  commissioners  appointed  to  lay  out  a  State  road  in 
Lehigh  and  Bucks  counties,  under  the  act  of  the  10th  of  April  1835. 

THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions  of  Bucks 
county,  to  remove  the  proceedings  and  decree  of  the  court,  upon 
*exceptions  filed  to  the  report  of  the  commissioners  ap- 
pointed  to  lay  out  a  State  road  in  Lehigh  and  Bucks  coun- 
ties. 

The  case  presented  to  the  court  for  adjudication  was  as  follows : 
Commissioners  were  appointed  by  an  act  of  assembly,  passed 
on  the  10th  day  of  April  1835,  to  lay  out  a  state  road  from  the 
Bethlehem  and  Sumneytown  road  in  Lehigh  county,  to  the  Beth- 
lehem and  Philadelphia  road  in  Bucks  county.  By  the  third  sec- 
tion of  this  act,  they  were  directed  "  to  make  out  a  fair  and  accu- 
rate draft  of  the  location  of  this  road,  noting  thereon  the  courses 
and  distances  as  they  occur,  the  improvements  passed  through,  and 
also  the  crossings  of  county  and  township  lines,  roads  and  waters, 
with  such  other  matters  as  may  serve  for  explanation ;  one  copy 
whereof  shall  be  deposited  in  the  office  of  the  secretary  of  the  com- 
monwealth, on  or  before  the  first  day  of  January  next,  and  one  copy 
in  the  office  of  the  clerk  of  Quarter  Sessions  of  the  respective 
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counties  through  which  the  said  road  may  pass,  on  the  day  afore- 
said, or  so  much  sooner  as  practicable ;  which  shall  be  a  record 
thereof;  and  from  thenceforth  the  said  road  shall  be  to  all  intents 
and  purposes  a  public  highway,  and  shall  be  opened  and  repaired  in 
all  respects  as  roads  are  opened  and  repaired,  which  are  laid  out  by 
orders  of  the  court  aforesaid."  The  second  section  contains  the  usual 
provisions  as  to  the  manner  in  which  state  roads  are  to  be  laid  out, 
one  of  which  is  "that  the  vertical  departure  from  a  horizontal  line, 
shall  in  no  point  exceed  five  degrees."  The  commissioners  per- 
formed the  duties  enjoined  upon  them  by  the  act,  and  filed  a  report 
agreeably  to  the  provisions  of  the  third  section,  in  the  office  of  the 
secretary  of  the  commonwealth,  and  in  the  office  of  the  clerks  of 
the  Quarter  Sessions  of  Lehigh  county,  and  Bucks  county,  on  the 
twenty-third  day  of  July  1835.  The  report  which  was  filed  in  the 
office  of  the  clerk  of  the  sessions  of  Bucks  county,  was  confirmed 
nisi,  on  the  15th  of  September  1835 ;  and  on  the  same  day  the 
following  exceptions  to  the  report  were  filed. 

"  Exceptions  to  the  report  of  that  part  of  the  state  road  above 
mentioned,  which  passes  through  Springfield  township,  Bucks 
county. 

1.  The  commissioners  were  not  legally  sworn. 

2.  The  vertical  departure  from  a  horizontal  line,  exceeds  in  some 
points  five  degrees,  where  it  does  not  cross  ravines  or  streams. 

On  the  26th  of  October  1835,  the  report  was  set  aside. 

On  the  17th  of  December  1835,  a  rule  was  granted  show  to  cause 
why  the  decree  of  the  Quarter  Sessions,  quashing  the  report  of  the 
commissioners,  so  far  as  respects  the  location  of  the  said  road  in 
Bucks  county  should  not  be  opened  ;  the  petitioners  for  the  said 
road  having  had  no  knowledge  of  the  exceptions. 

On  the  25th  of  January  1836,  the  rule  was  discharged.  Where- 
upon this  writ  of  certiorari  was  sued  out. 


*Mr.  Ross,  for  the  appellants. 

Whether  the  exceptions  were  true  or  not  in  point  of  fact, 


[*394 


the  Quarter  Sessions  below  had  no  jurisdiction  of  the  exceptions. 
This  was  a  road  laid  out  by  commissioners,  under  an  act  of  assem- 
bly, which  gives  the  court  no  power  of  approval  or  disallowance  of 
their  proceedings.  The  only  act  on  the  subject  is  that  of  act  of 
llth  of  April  1825,  which  gives  the  court  authority  to  vacate  or 
change  the  route  of  a  state  road  in  granting  a  view  or  review  of  the 
same,  which  was  not  done  here.  Gettysburg  Road,  2  P.  &  W. 
289. 

Mr.  Miles,  contra. 

The  act  of  llth  of  April   1825,  is  inapplicable.     That  refers  to 
cases  of  the  vacation  or  change  of  a  state  road,  laid  out  or  to  be 
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laid  out.  This  was  a  question  of  regularity  of  proceedings.  The 
question  depends  on  the  act  of  the  10th  of  April  1835,  solely. 
By  the  third  section,  "  the  road  shall  be  opened  and  repaired,  m 
all  respects  as  roads  are  opened  and  repaired,  which  are  laid  out  by 
orders  of  the  courts  aforesaid."  These  are  under  the  general  road 
law,  under  which  the  sessions  have  a  supervisory  jurisdiction  over 
the  proceedings.  Jones  Town  Road,  1  S.  &  R.  487,  meets  the  whole 
case.  The  power  of  the  court  is  implied  and  is  necessary.  2 
Yeates  33 ;  2  Binn.  256.  This  court  will  assume  the  exceptions  in 
fact  to  be  correct.  Spring  Garden  Street,  4  Rawle  192 ;  2  P.  & 
W.  267. 

PER  CURIAM. — The  Quarter  Sessions  had  no  direct  supervisory 
jurisdiction  of  the  proceedings  of  the  commissioners.  It  never  was 
intended  to  give  that,  or  perhaps  any  other  court,  a  power  to  vacate, 
without  supplying  the  part  vacated ;  and  such  might  have  been  the 
consequence  of  giving  the  sessions  power  to  quash.  A  state  road 
leading  through  many  counties,  and  constituting  originally,  a 
whole,  might  have  been  broken  into  many  fragments  by  it.  The 
remedy  for  imperfections  in  the  original  location,  is  distinctly 
pointed  out  to  be  by  view  and  review ;  and  such  ought  to  have 
been  the  course  here. 

Judgment  of  the  Sessions  quashed,  and  proceedings  of  the 
commissioners  affirmed. 

||  See  Perkiomen  and  Reading  Turnpike  Road,  24  L.  I.  260  ;  Road  from 
Phoenix ville,  2  Smith  161 ;  Penn  Township  Road,  16  Smith  46 l.jj 
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Deichman's  Appeal. 

The  21st  section  of  the  act  of  24th  February  1834,  which  takes  away  the 
preference  given  by  the  act  of  1794  to  judgments  in  the  order  of  paying 
the  -lol.H  of  decedents,  is  not  unconstitutional  in  its  application  to  judgments, 
which  were  obtained  between  the  dates  of  the  two  acts. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  of 
Lehigh  county,  in  the  matter  of  the  distribution  of  a  balance 
remaining  in  the  hands  of  the  administrator  of  the  estate  of 
Daniel  Kramer,  deceased. 

The  material  facts  which  were  agreed  upon  in  the  court  below, 
are  as  follows  : 

On  the  1st  of  December  1831,  Daniel  Kramer  executed  a  bond 
to  Sarah  Deichman,  in  the  penal  sum  of  $2000,  with  condition  for 
the  payment  of  $1000  on  the  1st  of  December  1832,  together  with 
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interest  at  the  rate  of  5  per  cent,  per  annum.  Judgment  was  con- 
fessed upon  the  bond  to  December  Term  1831. 

On  the  1st  of  March  1835,  Daniel  Kramer  died  intestate.  His 
administrators  settled  the  accounts  on  the  1st  of  August  1836,  by 
which  there  appeared  to  be  a  balance  in  their  hands  of  §1242, 
which  was  insufficient  for  the  payment  of  the  debts.  The  account 
was  referred  to  auditors,  who  made  a  report,  distributing  the  assets 
according  to  the  order  prescribed  by  the  act  of  the  24th  of  Febru- 
ary 1834,  and  allowing  the  judgment  of  Deichman  only  aprorata 
share. 

Exceptions  were  filed  to  this  report,  which  after  argument  were 
overruled ;  and  on  the  2d  of  February  1837,  the  Orphans'  Court 
confirmed  the  report,  and  ordered  distribution  accordingly. 

From  this  decree  John  Deichman  appealed,  and  the  following 
reason  was  filed : 

"  Because  the  Orphans'  Court  erred  in  not  decreeing  payment  of 
the  said  judgment  in  preference  to  debts  of  a  lower  order,  agree- 
ably to  the  14th  section  of  the  act  of  the  19th  of  April  1794." 

Mr.  Porter,  for  the  appellant  argued,  that  the  act  of  1834  was 
not  intended  to  take  from  judgments  existing  the  preference  given 
by  the  act  of  1794 ;  and  that  if  such  were  the  intention  of  the 
legislature,  the  clause  was  unconstitutional  and  void.  He  cited 
upon  this  point  DeWolf  o.  Johnson,  10  Wheat.  367 ;  Golden  v. 
*  Prince,  3  Wash.  C.  C.  R.  318 ;  Farmers'  and  Mechanics' 
Bank  v.  Smith,  6  Wheat.  134 ;  Sturges  v.  Crowninshield,  4 
Id.  122 ;  McMillan  v.  McNeil,  Id.  209. 

Mr.  Gibbon,  for  the  appellee,  was  stopped. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  constitution  of  the  United  States,  art.  1, 
sec.  10,  declares,  that  no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts.  The  constitution  of  Pennsylvania,  art.  9, 
sec.  17,  prohibits  the  passage  of  any  law  impairing  contracts.  The 
latter  instrument  differs  somewhat  from  the  former  in  its  phrase- 
ology, and  was  subsequently  framed,  but  perhaps  there  is  no  differ- 
ence between  them  in  the  substance  of  these  provisions.  A 
contract  may  be  considered  as  impaired,  when  its  obligation  is 
impaired,  for  the  obligation  or  means  of  enforcing  the  performance, 
constitutes  a  part  of  the  contract  itself. 

These  clauses  had  occasioned  much  subtlety  of  disquisition,  and 
diversity  of  opinion.  Analogy  to  decided  points  will  prove  a  safer 
guide  than  entering  into  the  wide  field  of  elementary  principles,  to 
which  the  subject  has  a  tendency  to  lead. 

In  Ogden  v.  Sanders,  12  Wheat.  213,  it  was  finally  held  by  the 
Supreme  Court  of  the  United  States,  that  a  state  might,  in  the 
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absence  of  a  United  States  bankrupt  law,  pass  a  law  discharging  a 
person  from  debts  to  be  subsequently  contracted.  As  to  antecedent 
contracts,  it  could  only  modify  the  existing  remedy  ;  but  as  to  future 
contracts,  it  might  control  the  remedy  in  every  respect,  and  even 
take  it  away  altogether. 

By  the  act  of  24th  February  1834,  the  legislature  of  Penn- 
sylvania drew  a  distinction  in  the  distribution  of  the  assets  of  per- 
sons dying  insolvent,  between  persons  whose  deaths  occurred 
before  the  act  commenced  its  operation,  and  those  who  should 
die  afterwards.  The  former  were  left  to  the  provisions  of  the 
act  of  1794.  For  the  latter  a  new  mode  of  distribution  was 
substituted,  more  equal  in  its  nature,  and  giving  no  priority  to 
judgment  creditors  over  specialty  and  simple  contract  creditors. 
It  is  contended  by  the  appellant,  that  the  latter  provision  is  uncon 
stitutional,  so  far  as  concerns  him,  because,  although  the  debtor 
died  after  the  law  went  into  operation,  yet  the  appellant  was  a 
judgment  creditor  before  its  passage,  and  his  claim  would  be 
diminished  under  the  new  law.  It  would,  seem,  however,  that  it 
is  the  debtor's  decease  which  ascertains  the  right  of  a  creditor  to 
ft  dividend  of  the  assets,  and  that  the  contract  is  governed  by 
that  point  of  time,  and  not  by  the  time  of  contracting  the  debt. 
The  provision  is  a  future  one,  operating  prospectively,  and  not 
affecting  an  antecedent  right.  The  rule  of  distribution  is  the 
remedy  furnished  by  the  law,  on  the  occurrence  of  uncertain  and 
subsequent  events,  namely  the  death  of  the  party  without  pay- 
*3971  ment'  *  an(*  tne  incapacity  of  his  estate  to  discharge  his 
J  debts.  In  such  case  the  law  steps  in  to  provide  a  rule, 
founded  either  on  principles  of  equity  or  public  policy,  which  the 
legislature  both  of  the  province  and  state,  have  been  in  the  habit 
of  changing  from  time  to  time,  according  to  the  change  of  cir- 
cumstances. Latterly,  many  of  the  distinctions  founded  on  the 
forms  of  contracting  debts,  such  as  the  employment  of  seals,  or 
securing  them  by  matter  of  record,  have  been  thought  not  justly 
to  entitle  a  party  to  a  preference  over  a  simple  contract  debt; 
and  an  approach  has  been  made  to  equality  as  the  highest  equity. 
What  code  of  laws  is  applicable  to  the  debtor's  estate,  has  always 
been  considered  as  ascertained  by  his  death ;  that  determines  his 
domicile.  Till  then  he  may  change  his  residence,  and  introduce  a 
new  code  without  any  regard  to  the  time  of  contracting  the  debts. 
Besides,  it  is  right  and  convenient  that  the  rule  for  settling  dece- 
dent's estates,  should  be  certain  and  uniform ;  but  if  the  exist- 
ence of  a  single  judgment  during  the  lifetime  of  the  debtor 
would  be  sufficient  to  coerce  the  application  of  a  former  code, 
notwithstanding  he  might  die  many  years  afterwards,  the  rule 
would  be  uncertain,  depending  on  the  will  of  the  debtor  and  one 
creditor,  although  all  the  other  debts  were  subsequent.  There 
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might  le  two  different  rules  of  distribution,  applicable  to  cases 
essentially  the  same,  The  only  event  that  can  be  considered  as 
vesting  any  specific  right  or  interest  in  the  creditor,  is  the  debtor's 
death.  His  insolvency  is  then  ascertained ;  the  consequences 
of  the  contract  are  consummated ;  the  proportion  has  become  a 
fixed  and  determined  interest,  and  cannot  be  divested.  Before 
that  time  it  is  but  a  future  and  contingent  right.  In  the  case 
of  Commonwealth  v.  Lewis,  6  Binn.  266,  C.  J.  Tilghman  states 
the  difference  between  the  two  cases  :  *'  A  general  creditor  has 
no  right  to  any  particular  part  of  the  estate  of  his  debtor.  If  he 
wants  to  be  secure,  he  should  obtain  a  conveyance,  or  some  kind  of 
lien.  A  law  which  should  deprive  him  of  the  benefit  of  a  convey- 
ance or  lien  by  ex  post  facto  operations,  would  be  most  unjust ;  but 
a  man  who  trusts  to  the  general  credit  of  his  debtor,  has  no  right 
to  complain,  if,  in  case  of  deficiency  of  assets,  he  loses  his  debt  in 
consequence  of  a  law  intended  to  operate  for  the  public  benefit." 
In  the  present  case,  the  assets  are  personal :  the  appellant's  judg- 
ment was  no  lien  upon  them  at  the  passage  of  the  law,  or  when  it 
commenced  its  operation. 

We  are  therefore  of  opinion,  that  the  distinction  made  by  the 
legislature  was  not  an  infringement  of  the  constitutional  provisions 
referred  to. 

Decree  affirmed. 

Cited  by  Counsel,  9  W.  &  S.  15  ;  5  Barr  148  ;  8  Id.  403  ;  4  Harris  66  ;  9 
Id.  246  ;  3  Casey  53  ;  7  Id.  283  :  10  Id.  151  :  2  Ashmead  355 :  II  14  Smith 
392 ;  22  Id.  221 ;  4  Norris  361 5  s.  c.  5  W.  N.  C.  308.|| 
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A  lease  of  lands  to  A.,  his  executors  and  administrators,  for  the  term  of 
twelve  months,  and  so  from  year  to  year  as  long  as  both  parties  please,  with 
a  covenant  not  to  assign  without  the  special  license  under  seal  of  the  lessor 
and  a  proviso,  that  if  the  lessor  should  determine  the  lease,  the  lessee  should 
be  reimbursed  all  reasonable  expenses  in  building,  fencing  and  improve- 
ment upon  the  premises,  the  value  of  the  improvements  to  be  ascertained  in 
a  certain  way,  does  not  vest  any  title  to  the  freehold  in  the  lessee,  so  as  to 
subject  his  interest  to  the  lien  of  a  judgment. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common 
Pleas  of  Northampton  county,  in  the  matter  of  the  accounts  of  the 
assignees  of  William  Smick. 

The  facts  upon  which  the  controversy  arose,  were  as  follows : 
On  the  30th  of  April  1803,  Christian  Benzien  (the  secular  head 
of  the  Moravian    Society),    by  his  attorney,  Jacob  Van    Vleck, 
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executed  an  indenture  of  lease  to  John  Jacob  Smick  (father  of 
William  Smick),  of  a  certain  messuage  and  lot  of  ground,  situate 
in  the  town  of  Nazareth,  in  the  county  of  Northampton,  being  the 
lot  marked  No.  27  in  the  plan  of  the  said  town,  &c.  "  To  have 
and  to  hold  the  demised  premises  unto  the  said  John  Jacob  Smick. 
his  executors  and  administrators,  for  and  during,  and  until  the  full 
end  and  term  of  twelve  months,  from  the  day  of  the  date  thereof, 
from  thence  next  ensuing,  and  so  from  year  to  year  as  long  as  both 
the  said  parties  shall  please :  Yielding  and  paying  unto  the  said 
Benzien  or  his  attorney,  heirs  or  assigns,  the  yearly  rent  of  16 
shillings  and  6  pence  currency,  or  two  dollars  and  twenty-eight 
cents,  United  States  money."  This  lease  contained  the  following 
covenants : 

1.  That  the  lessee,  his  executors  or  administrators,  should  not 
nor  would  let,  set,  bargain,  sell  or  assign,  the  said  leased  premises,  or 
any  part  thereof,  without  the  special  license  and  consent  of  the  lessor, 
his  attorney,  heirs  or  assigns,  first  had  and  obtained,  under  his  or 
their  hands  and  seals.     2.  That  if  the  said  lessee,  his  executors 
or  administrators,  should  without  such  special  license  or  consent, 
let,  bargain,  sell  or  assign,  the  said  leased  premises,  then  in  such 
case   the    said    lease,  and   every  covenant   therein   contained   on 
the  lessor's  part,  to  become  absolutely  void  and  of  none  effect ; 
and  then  it  should  be  lawful  for  the  lessor,  his  attorney,  heirs  or 
assigns,  into  and  upon  the    premises,  and   all   and  singular   the 
buildings   and    improvements    thereon,    with   the    appurtenances, 
wholly  to  re-enter,  and  the  same  to  have  again,  repossess  and  enjoy, 
*qqcn   as  of  his  former  *estate,  and  to  oust  and  evict  the  lessee, 
-"   his  assignee  or  assigns.    Provided  that  upon  the  re-entry  of 
the  lessor,  his  attorney,  heirs  or  assigns,  or  when  he  or  they  should 
think  fit  to  determine  the  lease,  then,  and  in  either  of  the  said 
cases,  the  lessee,  his  executors  or  administrators,  should  be  reim- 
bursed and  repaid  all  his  and  their  reasonable  expenses  and  dis- 
bursements in  building,  fencing  and  improvement  in  and  upon  the 
said  premises,   that  is  to  say,   one- third   part  thereof   from   and 
immediately  after  the  expiration   or  sooner  determination  of  the 
lease,  and  the  residue  in  three  equal  yearly  payments,  to  commence 
and   be  reckoned  from  the  day  of  the   determination   aforesaid. 
3.  In  case  of  any  controversy  respecting  the  value  of  the  improve- 
ments, the  same  should  be  referred  to  three  judicious  and  indifferent 
men  of  the  neighborhood  and  town  of  Nazareth,  whereof  each  party 
should  choose  one,  and  the  two  persons  so  chosen  should  choose  a 
third ;  and  the  award  of  the  three  persons  so  chosen,  or  a  majority 
of  them,  should  be  conclusive  and  binding  on  all  the  persons  and 
parties  concerned,  so  as  such  award  should  be  in  writing,  under 
the  hands  and  seals  of  the  referees  or  a  majority  of  them,  and 
ready  to  be  delivered  to  the  parties  within  the  space  of  ten  days 
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next  after  the  delivery  of  the  account  of  disbursements,  and  so  as 
the  sum  to  be  reimbursed  should  not  exceed  the  sum  of  285Z. 

On  the  4th  of  October  1804,  John  Jacob  Smick  died  without 
having  paid  for  the  buildings,  which  were  erected  on  the  premises 
at  the  time  he  came  in  possession,  for  which  he  was  to  pay  2201. 
His  widow  retained  the  possession  of  the  premises,  and  assumed 
the  payment  of  the  said  220Z.,  by  the  consent  and  permission  of 
the  society ;  and  by  the  year  1808,  she  had  paid  the  said  sum  of 
220^.  to  the  society.  No  lease  or  leases  were  ever  entered  into 
between  the  said  widow,  Joanna  Smick,  and  the  society,  or  its 
agent.  Previously  to  the  death  of  the  said  Joanna,  which  took 
place  in  1832,  William  Smick,  her  son,  erected  by  her  permission, 
a  shop,  a  barn,  and  sundry  outhouses  upon  the  premises. 

On  the  5th  of  August  1831,  judgment  was  entered  in  the  Court 
of  Common  Pleas  of  Northampton  county,  by  John  Krause  v. 
William  Smick,  on  a  bond  dated  30th  of  May  1831,  in  the  penalty 
of  $1600,  conditioned  by  the  payment  of  $800  on  the  30th  of  May 
1832,  with  interest. 

On  the  10th  of  January  1833,  William  Smick  executed  a  mort- 
gage to  John  S.  Haman,  of  "  all  that  messuage,  tenement  and  lot 
of  ground,  situated  in  the  town  of  Nazareth  aforesaid  ;  containing 
in  front  on  the  public  road,  seventy  feet,  and  in  depth  one  hundred 
and  eighty  feet ;  bounded  by  the  Nazareth  tavern,  lands  of  Joseph 
Sweishoupt  and  others,  and  designated  No.  27,  in  the  plan  of  said 
town."  This  mortgage  was  given  to  secure  the  payment  of 
$1089.82,  with  interest  from  the  date,  and  was  recorded  on  the 
same  day. 

On  the  4th  of  February  1833,  William  Smick  executed  an 
assignment  *to  John  G.  Kummer,  John  S.  Haman  and  T-*AQQ 
C.  D.  Busse,  in  trust  for  the  benefit  of  his  creditors,  trans-  '• 
ferring  to  said  trustees  the  premises  above-mentioned,  his  stock  in 
trade,  tools,  household  furniture,  notes,  bonds,  debts,  goods  and 
effects,  and  all  other  his  property,  real,  personal  or  mixed,  in 
trust  to  sell  the  property  assigned  with  all  convenient  speed,  and 
with  the  proceeds  of  such  assigned  property,  to  pay  and  dis- 
charge all  liens  upon  the  said  property,  according  to  their  legal 
priority,  and  to  divide  and  apportion  the  balance  among  all  his 
other  creditors,  &c.  The  assignees  gave  the  requisite  security ; 
and  the  assignment  was  duly  recorded  on  the  4th  of  March, 
following. 

On  the  9th  of  February  1833,  an  execution  was  issued  on  the 
judgment  of  Krause  v.  Smick,  which  was  levied  upon  the  mes- 
suage and  lot  of  ground  described  in  the  lease  to  John  Jacob 
Smick,  and  in  the  mortgage  by  William  Smick  to  Haman. 

Johanna  Smick  left  three  children,  who  made  a  division  of  her 
property  among  themselves,  after  her  death.  The  house  and  other 
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buildings  were  taken  by  William  Smick  at  a  valuation,  who  executed 
the  mortgage  to  Haman  (a  son-in-law  of  Joanna  Smick),  to  secure 
payment  of  his  proportion  of  the  valuation,  in  right  of  his  wife, 
and  also  of  a  debt  due  to  him  personally. 

On  the  26th  of  August  1834,  the  assignees  of  William  Smick 
presented  their  accounts,  which  were  referred  to  an  auditor,  who 
reported  that  there  was  a  balance  in  their  hands  for  distribution  of 
$2883.44. 

John  Krause  excepted  to  the  report  on  the  ground  that  a 
preference  was  not  given  to  his  judgment  over  the  other  debts 
of  Smick. 

After  argument,  the  court  ordered  that  the  amount  due  upon 
the  mortgage  to  be  paid  to  the  mortgagee,  and  that  the  balance  be 
distributed  pro  rata.  The  opinion  of  the  court  upon  this  question, 
which  was  delivered  by  Banks,  President,  was  to  the  following 
effect : 

"  The  confirmation  of  this  report  was  objected  to,  because  the 
judgment  of  John  Krause  was  not  given  a  preference  over  the  other 
debts  of  the  said  William  Smick.  It  has  been  contended  that  this 
judgment  was  a  lien  on  the  piece  of  land  mentioned  in  the  report. 
It  has  been  argued  as  if  William  Smick,  at  the  time  the  judgment 
was  entered,  had  all  the  right  that  was  granted  to  Jacob  Smick,  by 
virtue  of  the  indenture  of  the  30th  of  April  1803.  The  report  does 
not  show  this  to  be  exactly  the  fact.  Inasmuch,  however,  as  the 
counsel  have  so  considered  it,  the  court  will  assume  the  fact  to  be 
so.  The  question  is,  what  interest  was  granted  by  said  indenture — 
was  it  merely  a  leasehold  estate,  or  was  it  more?  By  the  terms  of 
the  indenture,  Smick  was  to  hold  the  premises  for  one  year  for  a 
certain  rent,  and  so  on  from  year  to  year,  as  long  as  both  parties 
*40n  *8h°uld  please.  The  tenant  covenanted  that  he  would  not 
J  sell  his  lease  without  the  consent  of  his  landlord  first 
obtained.  The  landlord  reserved  the  right  to  enter  at  any  time 
and  determine  the  estate.  The  tenant  might  at  any  time  quit  the 
premises  without  any  breach  of  covenant.  If  the  landlord  did 
enter  and  determine  the  estate,  the  improvements  made  upon  the 
land  were  to  be  appraised  and  paid  for  by  the  landlord.  These  are 
the  prominent  provisions  of  the  indenture.  Was  this  more  than  a 
leasehold  estate?  It  is  well  settled  in  Pennsylvania,  that  a  judg- 
ment is  a  lien  on  every  kind  of  equitable  interest  in  land.  It  binds 
every  kind  of  right  to  the  land,  whether  legal  or  equitable,  which  is 
vested  in  the  debtor  at  the  time  of  the  judgment.  The  right  must 
be  to  the  land  as  a  vested  interest  in  it,  such  as  a  pre-emption  to  it, 
as  in  the  case  of  Carkhuff  v.  Anderson,  5  Binn.  4,  or  an  equity, 
by  contract,  such  as  in  the  case  of  Ely  v.  Beaumont,  5  S.  &  R. 
127.  Upon  a  critical  examination  of  all  the  cases  in  Pennsylvania, 
it  will  be  found  that  all  inceptive  titles  in  land,  accompanied  with 
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an  estate,  property  or  real  interest  in  the  land  itself,  whether  it  be 
legal  or  equitable,  have  been  considered  as  subject  to  the  lien  of  a 
judgment.  This  we  take  to  be  the  rule  which  has  been  long  and 
well  settled.  By  this  indenture  Smick  had  no  interest  in  the  land. 
His  estate  was  but  leasehold,  and  could  in  no  event,  by  its  terms, 
become  a  fee.  Therefore  the  judgment  was  not  a  lien  upon  it,  nor 
did  the  said  judgment-creditor  gain  any  preference  by  virtue  of  his 
levy  on  the  land,  under  the  circumstances  of  the  case." 

John  Krause  appealed  from  the  decree  of  the  Common  Pleas  to 
this  court,  and  assigned  the  following  reasons  : 

1.  That  the  court  erred  in  treating  the  Moravian  estates  as  mere 
leasehold  interests,  and  not  subject  to  the  lien  of  a  judgment. 

2.  In  not  decreeing  to  John  Krause  the  amount  of  his  judgment 
in  preference  to  other  creditors. 

3.  In  awarding  to  John  S.  Hainan  a  preference  for  his  mortgage 
debt. 

Mr.  Porter  for  the  plaintiff  in  error. 

The  estate  in  question  was  part  of  the  town  of  Nazareth.  The 
title  of  the  Unitas  Fratrum,  usually  called  the  Moravian  society, 
is  vested  in  the  secular  head  of  their  society  for  the  time  being, 
and  has  been  so  from  their  first  purchases  in  America.  There  is 
no  written  trust  declared  by  him,  but  it  is  well  understood  that  he 
holds  the  legal  estate  for  the  benefit  of  the  society,  and  lets  or  dis- 
poses of  the  estate,  or  such  portions  of  it,  as  are  needed  by  the 
members,  agreeably  to  the  rules  of  the  society,  in  such  manner  as 
to  give  the  members  the  full  benefit  of  the  property,  subject  to  the 
control  of  the  society,  so  that  no  improper  persons  may  come  to 
reside  among  them.  In  many  instances  the  estates  have  gone  from 
father  to  son,  *to  the  third  generation,  which  were  originally  PMQO 
granted  on  leases  precisely  like  the  one  in  question,  and  L 
without  any  written  renewal  of  the  same ;  and  buildings  to  the 
value  of  many  thousand  dollars  have  been  erected  on  them.  These 
facts,  part  of  the  history  of  the  society,  and  familiar  to  the  resi- 
dents of  the  county  where  their  principal  establishment  in  America 
is,  were  treated  as  part  of  the  case,  and  commented  upon  and  used 
in  the  Common  Pleas  on  the  argument  of  the  question  there. 

This  was  such  an  interest  in  land  as  was  bound  by  the  judgment, 
within  the  principle  of  Carkhuff  v.  Anderson  and  Ely  v.  Beaumont. 
The  lessee  acquired  a  title  by  his  improvements,  which  could  not 
be  divested.  Vandevender's  Case,  2  Browne  304 ;  Jackson  v.  Tut- 
tle,  9  Cowan  233 ;  Morrow  v.  Brenizer,  2  Rawle  188 ;  Fleewood's 
Case,  8  Coke  171. 

Mr.  Ihrie,  contra,  was  stopped. 
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The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  question  presented  in  this  case  is,  was  the 
interest  of  William  Smick  in  certain  houses  and  a  lot,  leasehold  or 
freehold  ?  or  in  other  words,  was  it  bound  by  a  judgment  ?  For 
there  is  no  question,  that,  whether  his  interest  was  for  years  or  for 
life,  or  in  fee,  or  whether  legal  or  equitable,  it  was  transferable. 
That  is  admitted.  The  appellant  says  it  was  bound  by  the  judg- 
ment in  favor  of  J.  Krause ;  if  it  was  freehold,  whether  legal  or 
equitable,  this  would  have  been  the  case. 

Neither  the  act  of  parliament,  which,  in  England,  subjected  lands 
sub  modo,  to  the  payment  of  debts;  nor  our  act  of  1700  or  1705, 
which  made  them  liable  to  be  sold  absolutely  for  payment  of  debtst 
expressly  provided  that  a  judgment  should  be  a  lien  on  lands.  In 
both  counties,  however,  it  was  held  to  bind  the  land.  Many  and 
different  reasons  have  been  given  for  this.  But  as  both  there  and 
here  it  is  expressly  assumed  by  the  legislatures  of  the  different 
countries ;  and  the  time  when  the  lien  is  to  commence,  and  how 
long  it  shall  continue,  without  any  act  of  the  plaintiff,  and  by  what 
proceeding  its  lien  may  be  prolonged,  is  expressly  provided  by 
different  laws,  familiar  to  every  lawyer,  and  even  to  every  man  of 
business.  We  may  content  ourselves  with  saying,  that  a  judgment 
is  a  lien  in  Pennsylvania  on  real  estate,  by  act  of  assembly  ;  and 
the  nature  and  extent  of  the  lien  is  according  to  the  provisions  of 
these  enactments. 

In  England,  however,  in  the  courts  of  law,  only  the  legal  estate 
in  lands  can  be  reached ;  if  the  right  or  interest  of  the  debtor  is 
equitable  only,  his  interest  can  be  reached  in  chancery,  or  some 
court  having  jurisdiction  in  the  chancery  forms.  Here  such  rights 
could  not  have  been  reached  by  a  creditor,  unless  our  courts  had 
applied  the  forms  of  the  common  law  to  every  estate,  whether 
*4031  *le£al  or  equitable.  Our  earliest  reported  decisions  recog- 
•'  nise  this ;  and  from  our  earliest  cases,  contingent  estates, 
estates  or  interests  of  cestui  que  trust,  &c.,  have  been  levied  on  and 
sold  on  fi.  fa.  and  venditioni  exponas  (4  Yeates  427) ;  and  the  lien 
of  a  judgment  binds  all  equitable  interests  in  land,  and  every 
interest  vested  in  the  debtor  at  the  time  of  the  judgment,  and  the 
sheriff  sells,  and  the  purchaser  gets  his  right,  whatever  it  may  be. 
Carkhuff  v.  Anderson,  3  Binn.  5 ;  and  see  the  cases  cited,  1  Whar. 
Digest  458,  title  Lien  of  a  Judgment.  This  case  was  cited  to 
show  that  a  judgment  is  a  lien  on  all  interests  in  lands.  I  need 
not  repeat  what  has  been  often  said,  that  the  expressions  of  a  judge 
are  to  be  applied  to  the  subject-matter  before  him  ;  and  if  correct 
and  true  as  applied  to  that  case,  it  is  all  that  can  be  expected  or 
desired.  No  man  can,  in  every  opinion,  state  all  the  exceptions, 
nor  need  he  attempt  it.  In  that  case  the  title  levied  on  and  sold, 
was  a  claim  under  the  state  of  Connecticut,  which,  by  an  act  of 
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assembly  for  compromising  and  settling  those  claims,  might  be  made 
good,  on  complying  with  certain  terms  prescribed  in  that  law :  by 
former  laws,  the  assertion  of  claims  from  Connecticut,  under  cer- 
tain  circumstances,  had  been  a  crime,  and  punishable  by  indict- 
ment, after  the  compromising  act.  The  court  considered,  as  the 
act  considered,  the  title  under  Connecticut  as  one  which  could  be 
made  good ;  as  giving  the  holder  an  equitable  right  to  the  land,  on 
fulfilling  the  terms  of  the  act ;  and  the  question,  often  decided,  and 
even  considered  settled  before,  viz. :  whether  an  equitable  interest 
in  lands  could  be  levied  on  and  sold  for  debt,  was  again  brought 
into  discussion.  All  these  Connecticut  claimants  asserted  a  right  to 
the  fee  simple.  Their  estate  was  a  fee,  or  was  nothing.  The  law 
gave  them  the  power  of  obtaining  a  title  from  this  state.  The  case 
of  a  tenant  for  years,  and  how  a  judgment  affected  his  interest,  or 
whether  it  affected  it  at  all,  until  execution  was  put  into  the  hands 
of  the  sheriff,  was  not  before  the  court,  nor  in  the  mind  of  the 
court ;  and  it  is  not  a  small  mistake  to  attempt  to  apply  what  is 
said  there,  as  having  any  application  to  an  estate  of  a  lessee  for 
years. 

It  was  settled  in  Fleetwood's  Case,  8  Co.  171,  that  a  judgment 
did  not  bind  the  right  of  a  tenant  for  years  ;  but  that  after  a  judg- 
ment against  a  tenant  for  years,  he  might  sell  his  interest,  and  the 
purchaser  hold  it,  clear  of  the  judgment ;  or  rather,  that  was  recog- 
nised as  the  long  settled  law ;  and  where  the  interest  of  the  tenant 
is  only  for  years,  I  am  not  aware  that  this  has,  before  this  case,  been 
disputed.  The  case  of  Eli  v.  Beaumont,  5  S.  &  R.  124,  has  been 
cited.  There  the  landlord  gave  a  lease  of  a  lot  for  forty-nine  years, 
and  it  was  agreed  that  the  tenant  should  build  on  the  lot,  and  at 
the  end  of  the  forty-nine  years,  the  landlord  should  pay  for  the 
improvements  ;  or,  if  he  did  not  do  so,  he  should  convey  the  Jot  in 
fee  to  the  tenant,  at  a  price  to  be  fixed  by  referees.  The  tenant 
erected  buildings  worth  $2000 ;  and  it  was  held,  that  having 
*done  so,  he  could,  on  the  landlord  refusing  to  pay  for  the  PMQ  i 
improvements,  compel  a  conveyance  in  fee  for  the  lot,  on  L 
paying  or  tendering  the  price  fixed.  In  other  words,  that  the 
tenant  was,  on  a  contingency,  which  had  happened,  considered  a 
purchaser  by  articles  of  agreement,  depending  on  a  contingency, 
to  be  sure,  but  his  interest  was  not  that  of  a  bare  tenant  for  years, 
but  entitled  him,  in  certain  events,  to  become  owner  of  the  fee. 

Let  it  be  observed,  that  the  case  did  not  turn  on  the  clause  by 
which  the  landlord  was  to  pay  for  the  improvements,  but  is  fixed 
expressly  on  the  latter  clause,  under  which  the  tenant  might  become 
owner  in  fee  simple. 

In  the  present  case  the  lease  is  explicit.  It  is  for  the  term  of 
twelve  months  from  the  date,  and  so  from  year  to  year  as  long  as 
both  parties  shall  please;  and  after  a  covenant  that  the  lessee 
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should  not  assign,  and  that  if  he  did,  the  lease  should  expire,  and 
the  lessor  have  a  right  to  re-enter ;  it  provides,  that  on  the  determi- 
nation of  the  lease,  by  assignment,  or  otherwise  by  the  will  of  either 
party,  the  tenant,  or  his  heirs  or  executors,  should  be  reimbursed 
and  repaid  all  his  or  their  reasonable  expenses,  in  building,  fencing 
and  improvements ;  one-third  part  immediately,  and  the  remainder 
in  three  yearly  payments ;  not  a  word  about  any  right  of  the  tenant 
to  purchase ;  on  the  contrary,  the  terms  of  the  lease,  and  the 
admitted  meaning  and  intention  of  the  parties  was  that  he  never 
should  become  the  owner  of  the  fee.  The  Unitas  Fratrum.  com- 
monly called  the  Moravian  society,  intended  to  keep  the  title  and 
the  right  of  possession  in  themselves.  This  lease  only  gave  an  estate 
for  years;  the  judgment  did  not  bind  it.  The  decision  is  right. 

Judgment  affirmed. 

Cited  by  Counsel,  5  W.  &  S.  147  ;  3  Harris  459.  ||  4  Norris  74.  | 
Cited  by  the  Court  below,  1  Jones  451. 
Cited  by  the  Court,  9  P.  F.  Smith  294. 

See  also,  4  W.  A  S.  256  ;  9  Barr  118 :  10  Id.  254  :  2  Harris  120  ;  6  Id.  62  : 
1  Casey  523  ;  1  Wright  185  ;  6  Id.  73. 
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Forks  against  Easton. 

CERTIORARI. 

Under  the  act  of  9th  March  1771,  a  settlement  was  not  gained  by  a  pur- 
chase of  a  freehold  estate,  and  a  residence  thereon  for  a  year,  if  the  pauper, 
being  uncertified,  refused  to  give  security  to  indemnify  the  township,  &c.t 
on  a  requisition  to  that  effect,  made  within  a  reasonable  time  after  his  coin- 
ing ;  atid  such  pauper  might  lawfully  be  removed  from  his  freehold,  into  the 
township  from  which  he 


THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions  of  North- 
ampton county,  to  remove  the  proceedings  in  the  case  of  an  appeal 
to  that  court  by  Forks  township,  from  an  order  of  two  justices 
removing  John  Moser,  Sr.,  and  Mary  his  wife,  from  the  borough 
of  Easton,  to  the  said  township  of  Forks.  The  order  of  removal 
was  dated  on  the  18th  day  of  August  1836,  and  the  appeal  was 
entered  at  the  November  Sessions  1836. 

The  facts  which  gave  rise  to  the  controversy,  appear  to  be  as 
follows  : 

John  Moser,  the  pauper,  had  a  settlement  in  Forks  township. 
On  the  2d  of  October  1832,  he  purchased  a  lot  of  ground  in  the 
borough  of  Easton,  for  the  price  of  $25,  for  which  he  received  a 
deed,  and  paid  the  consideration  money.  He  erected  a  small 
cabin  on  the  lot,  to  which  he  removed  from  the  township  of  Forks, 
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in  December  1832.  In  the  course  of  the  following  year  he  built  a 
frame  house,  about  10  feet  square,  containing  one  story  and  a  gar- 
ret, and  resided  in  it  until  his  removal.  He  brought  no  certificate 
from  Forks.  On  the  15th  of  January  1833,  the  overseers  of  the 
poor  of  Easton,  gave  him  notice,  that  unless  he  entered  security 
under  the  21st  section  of  the  act  of  9th  March  1771,  he  would  not 
gain  a  legal  settlement  in  the  township.  He  did  not  give  the  secur- 
ity required ;  and  having  become  a  charge  upon  Easton,  he  was 
removed  to  Forks  township.  It  appeared  that  a  judgment  had  been 
obtained  against  him  in  1834,  for  $100. 

After  argument,  the  court  (Banks,  President,)  delivered  the  fol- 
lowing opinion : 

"  The  question  is,  whether  the  pauper  gained  a  settlement  by  his 
purchase  and  residence  in  the  borough  of  Easton  ?  This  depends 
*upon  the  true  construction  of  the  21st  section  of  the  r*jnp 
act  of  the  9th  of  March  1771.  It  appears  that  to  April  *- 
Term  1834,  Benjamin  Romich  obtained  a  judgment  against  the 
pauper  in  this  county,  in  the  Court  of  Common  Pleas,  for  $100. 
So  far  as  we  are  advised,  this  is  more  than  the  lot  would  sell  for. 
By  the  20th  section  of  the  act  of  the  9th  of  March  1771,  it  is 
provided,  that  an  individual  about  to  remove  into  another  town- 
ship, borough,  or  place,  may  get  a  certificate  of  his  legal  settle- 
ment in  the  place  from  which  he  removes.  This  certificate  would 
be  conclusive  evidence  against  the  township  granting  the  certifi- 
cate. This  would  be  giving  the  person  holding  it,  credit  in  such 
other  place,  on  which  such  place  would  be  bound  to  receive  him. 
The  certificate  is  a  formal  and  solemn  acknowledgment,  by  which 
the  party  is  owned  as  legally  •  settled  there;  and  the  township 
that  certifies,  is  concluded  as  to  such  other  borough,  township,  or 
place.  This  certificate  may  be  demanded  and  received  by  any 
person  who  has  a  legal  settlement  in  the  place  from  which  he  is 
about  to  remove.  And  by  the  same  section,  no  person  so  coming 
by  certificate  shall  gain  a  settlement  in  such  other  place,  unless 
after  the  date  of  such  certificate,  he  shall  execute  some  public 
annual  office,  being  legally  placed  therein  in  said  place.  This  pro- 
vision is  general,  and  excludes  all  means  of  gaining  a  settlement 
except  by  being  called  by  the  people  themselves  in  such  township, 
to  execute  some  public  annual  trust,  by  which  they  acknowledge 
him  an  inhabitant ;  and  thus  by  their  permission  he  may  gain  a 
settlement.  By  the  21st  section,  provision  is  made  for  those  who 
may  desire  to  remove  into  any  city,  borough,  township,  or  place, 
without  a  certificate.  On  his  coming  into  such  city,  £c.,  the 
overseers  thereof  may  require  him  to  indemnify  such  city,  £c.,  and 
unless  security  is  given,  it  is  provided  that  no  person  whatsoever 
shall  gain  a  legal  settlement  in  such  city,  &c.  This  is  a  general 
provision,  applicable  to  all  persons.  Terms  more  general  cannot  be 
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used ;  language  more  clear,  and  an  intention  more  certain  to 
embrace  all  persons  not  having  certificates,  cannot  well  be  conceived. 
It  is  attempted  to  obviate  these  clear  and  decisive  provisions,  by  an 
argument,  that  in  this  country,  a  man  cannot,  without  his  con- 
sent, be  removed  from  his  own  freehold.  As  a  general  principle, 
this  is  no  doubt  correct.  But  has  it  any  applicability  here  ?  The 
contest  is  between  two  contending  corporations.  The  pauper  is 
not  in  this  aspect  of  the  case  a  party.  He  now  asks  relief  as 
given  by  our  poor  laws.  If  he  asks  the  benefit  of  those  laws,  he 
must  take  this  relief  upon  the  terms  offered.  He  cannot  ask 
that  the  terms  be  changed  in  his  case.  He  cannot  insist  upon 
any  new  or  other  terms  than  those  prescribed  by  the  legislature. 
His  claim  is  for  a  statutory  right,  and  he  must  accept  of  it  as 
defined  in  the  statute  itself.  When  he  asks  this  right,  he  subjects 
himself  to  all  the  powers  given  to  the  corporation  by  the  law. 
He  presents  himself  as  a  pauper.  He  must  take  the  relief  as  a 
pauper.  As  a  pauper  he  must  look  for  support  to  the  place  of  his 
*4071  *^ast  ^eS^  settlement ;  and  as  a  pauper  he  may  be  removed 
-*  legally  to  this  place  of  last  legal  settlement.  I  cannot  feel 
the  force  of  this  argument  against  his  removal,  although  it  appears 
to  have  some  countenance  from  English  authorities ;  but  on  exam- 
ination, those  authorities  fail  to  establish  the  principle  contended 
for.  This  brings  us  to  the  question  of,  where  was  his  last  place  of 
legal  settlement  ?  This  was  in  the  township  of  Forks,  except  he 
gained  a  settlement  by  his  purchase  and  residence  in  the  borough 
of  Easton.  This  must  be  shown  by  the  true  construction  of  the 
2 1st  section  of  the  aforesaid  act.  I  am  not  aware  that  this  section 
has  received  a  construction  by  our  courts.  We  must  then  look  to 
the  law  to  ascertain  and  determine  its  meaning.  On  his  coming 
into  the  borough  of  Easton,  he  was  required  to  give  security  to 
indemnify  it  against  his  being  a  charge.  He  did  not  bring  with 
him  a  certificate  of  his  settlement  elsewhere.  This  is  the  case. 
The  act  declares  that  no  person  whatsoever  shall  gain  a  settlement 
if  he  has  no  certificate,  unless  he  gives  security,  if  required.  This 
rule  is  general ;  it  is  universal,  except  as  to  mariners,  &c.  Even 
the  exception  of  filling  a  public  office,  as  contained  in  the  preceding 
section,  is  dropped.  This  case  comes  within  the  letter  of  the  act, 
and  we  think  within  the  spirit  of  it  also..  His  freehold  was  small ; 
it  is  sunk  with  debt.  By  the  law,  the  borough  of  Easton  is  not 
bound  to  support  him.  He  gained  no  settlement  there.  On  his 
asking  for  relief,  the  borough  have  a  right  to  remove  him  to  the 
place  of  his  last  legal  settlement.  This,  according  to  the  facts  of 
the  case,  was  Forks  township.  The  court  therefore  affirm  the  order 
of  removal." 

On  the  20th  of  January  1837,  the  court  adjudged  the  last  legal 
settlement  of  John  Moser  and  his  wife,  to  be  in  the  township  of 
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Forks,  and  confirmed  the  order  of  removal  with  costs ;  from  which 
there  was  an  appeal  to  this  court. 

Mr  Hepburn,  for  the  appellants,  argued  that  Moser  having 
become  a  freeholder  in  Easton,  could  not  lawfully  be  removed 
therefrom.  He  cited  the  act  of  9th  March  1771 ;  King  v.  Del- 
lington,  Burrow's  Sett.  Cases  220 ;  King  v.  Stanfield,  Id.  205 ; 
King  v.  Cold  Ashton,  Id.  444  ;  King  v.  Aylthorp  Rood,  Id.  412 ; 
3  Burns's  Justice  550,  &c.  ;  Lewis  on  Settlements  269,  397,  407  ; 
King  v.  Martley,  5  East  40 ;  Respublica  v.  Caernarvon,  2  Yeates 
52  ;  Berlin  v.  Norwich,  10  Johns.  Rep.  230 ;  Constitution  of  Penn., 
art.  ix.,  §  1. 

Mr.  Reeder  (with  whom  was  Mr.  Porter),  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  purpose  of  the  twentieth  and  twenty-first 
sections  of  the  act  of  1771,  is  to  give  a  certificated  inhabitant  a 
choice  *of  residence,  where  it  may  be  done  without  risk  to  r^no 
the  township  into  which  he  removes,  freed  of  molestation  *- 
from  the  overseers  of  the  poor.  To  this  end,  it  is  provided,  that 
his  certificate  of  settlement,  while  it  protects  him  from  being  sent 
back  before  he  shall  have  become  actually  chargeable,  shall,  in  that 
event,  compel  the  township  which  granted  it,  to  receive  him  with- 
out cavil  or  delay ;  and  that  he  shall  gain  no  settlement  in  the 
township  of  his  residence  by  any  other  act  than  the  execution  of  an 
office  for  a  year.  It  is  further  provided,  that  an  uncertificated 
inhabitant  refusing  to  indemnify  the  township  of  his  new  residence, 
shall  not  gain  a  settlement  in  it  by  any  act  whatever.  The  plan 
is  a  simple  one,  and  consistent-  in  its  parts.  Coming  away  with  a 
certificate,  he  is  removable  only  when  actually  chargeable,  but 
incompetent  to  gain  a  settlement  in  the  mean  time,  by  any  other 
than  one  particular  act ;  coming  away  without  it,  and  refusing  to 
give  security,  he  is  removable  when  likely  to  become  chargeable, 
and  incompetent  to  gain  a  settlement  by  any  act  at  all.  How  did 
this  pauper  come  ?  Having  previously  purchased  a  lot  in  Easton 
for  twenty-five  dollars,  he  moved  into  a  hovel  on  it  in  December 
1832,  and  received  a  demand  of  security  on  the  fifteenth  of  Janu- 
ary following,  at  furthest  only  forty-five  days  after  his  arrival, 
with  which  he  refused  to  comply ;  and,  after  a  residence  of  three 
years,  became  actually  chargeable.  The  questions  which  result, 
are,  whether  against  the  express  inhibition  of  the  sections  quoted, 
he  gained  a  settlement  by  residence  on  his  freehold  under  the 
seventeenth  section  of  the  same  act ;  and  if  he  did  not,  whether  he 
were  removable  to  the  place  of  his  last  settlement.  It  is  contended 
that  his  case  is  not  within  the  inhibition,  because  the  demand  of 
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fecurity  was  not  in  time,  and  because  a  freehold  residence,  though 
within  the  letter,  is  not  within  the  meaning  of  it. 

It  would  be  dangerous  to  fix  any  precise  limit  to  the  time  within 
which  security  is  to  be  demanded,  and  I  shall  not  attempt  it.  No 
more  is  practicable,  than  to  say  it  must  be  reasonable,  and  propor- 
tionate to  the  circumstances.  Had  the  overseers  stood  by  while 
the  pauper  was  expending  his  means  in  purchasing  or  improving, 
and  while  appearances  indicated  a  likelihood  of  his  eventually 
becoming  chargeable,  there  might  be  room  for  complaint.  But 
there  was  no  unreasonable  delay ;  or  at  least,  he  was  not  preju- 
diced by  it.  He  had  completed  his  purchase,  and  built  his  hovel 
before  he  arrived ;  and  he  erected  the  frame  house  subsequently  to 
the  demand.  What  more  would  he  have  ?  The  overseers  are  not 
to  be  ever  ready  with  their  demand,  to  pounce  upon  every  new 
inhabitant  the  instant  he  sets  his  foot  over  the  line.  Time  is  to  be 
:  llowed  for  inquiry  and  consideration,  and  we  perceive  not  that  its 
1  roper  limits  were  transcended. 

And  why  should  the  residence  of  an  uncertificated  freeholder, 
who  had  refused  to  give  security,  be  excepted  from  the  positive 
mandate  of  the  act  ?  "  In  all  cases  upon  settlement  law,"  said  Mr. 
*40Q1  *Justice  Ashhurst,  in  Rex  v.  The  Inhabitants  of  Fillong- 
^  ley,  1  T.  R.  460,  "  it  is  the  safest  course  to  adhere  to  the 
words  of  the  act ;  for  if  we  once  depart  from  that  line,  it  leads 
to  endless  uncertainty."  Now  the  twentieth  section  of  our  statute 
shows  that  where  an  exception  was  intended,  the  legislature  knew 
how  to  make  it.  A  certificated  inhabitant  may  gain  a  settlement, 
by  performing  what  is  called  an  annual  office,  pursuant  to  the  will 
of  that  public  which  is  to  support  him  ;  but  it  is  not  said,  nor  was 
it  intended,  that  he  may  gain  it  by  any  act  depending  exclusively 
on  his  own  will.  What  is  there  in  residence  on  a  freehold  to 
make  it  an  exception  ?  The  freeholder  renders  no  peculiar  ser- 
vice by  it  as  a  consideration  for  the  burthen  that  would  be  imposed 
by  a  settlement  gained.  As  the  case  stood  here,  the  freehold  was 
eaten  to  a  shell  by  the  incumbrances  on  it,  and  as  it  would  not  have 
protected  the  pauper  from  arrest  at  the  suit  of  a  creditor,  there  is 
no  reason  why  it  should  protect  him  from  removal  at  the  suit  of  the 
township.  He  brought  nothing  into  the  aggregate  of  its  means  of 
subsistence,  that  was  not  consumed  by  him  ;  and  he  had  no  claim  on 
the  township  which  had  received  him  in  his  decrepitude,  in  prefer- 
ence to  one  that  had  had  the  benefit  of  his  energies  in  his  better 
years.  The  stress  of  the  argument,  however,  seems  to  be,  that  he 
is  not  removable  though  he  gained  no  settlement ;  and  Mr.  Justice 
Dennison  has  justly  remarked  in  Rex  v.  The  Inhabitants  of  Ayl- 
thorp  Rood,  Burr.  Sett.  Cases  414,  that  gaining  a  settlement  and 
being  irremovable  from  a  place  are  not  convertible  terms.  The 
English  courts  find  insurmountable  obstacles  in  the  relations  of  hus- 
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band  and  wife,  parent  and  child  within  the  age  of  nurture,  and 
master  and  servant ;  relations  which  they  will  not  suffer  to  be  inter- 
rupted. The  inhumanity  of  tearing  asunder  ties  so  tender,  has 
reasonably  relaxed  the  13  and  14  Car.  2,  c.  12,  by  which  removals 
are  authorized;  but  it  is  not  a  little  singular  to  find  it  asserted  in 
the  case  last  quoted,  and  held  for  law  in  The  King  v.  The  Inhabi- 
tants of  Martly,  5  East  40,  that  a  pauper  may  not  be  removed  from 
the  immediate  occupancy  of  his  freehold,  because  it  is  declared 
by  Magna  Charter,  that  no  one  shall  be  disseised.  How  the 
deportation  of  a  freeholder's  body  by  order  of  two  justices  may 
be  called  a  disseisin,  any  more  than  an  arrest  of  it  on  process 
may  be  called  so,  I  am  at  a  loss  to  comprehend.  Each  of  them 
is  equally  an  act  of  the  law,  and  neither  of  them  divests  his 
estate,  but  leaves  the  possession  of  it  open  to  enjoyment  by  his 
family  or  tenant.  But  however  that  may  be  in  England,  the 
case  is  necessarily  different  here,  where  the  principles  of  Magna 
Charter  are  no  further  in  force,  than  they  have  been  infused  into 
our  fundamental  laws ;  and  there  is  no  such  clause  in  our  decla- 
ration of  rights,  or  any  other  part  of  the  constitution.  And, 
indeed,  however  necessary  such  a  provision  may  have  been  in  the 
days  when  the  crown  and  its  feudatories  were  disposed  to  assert 
their  claims  by  violence  rather  than  by  the  law,  the  peaceful  temper 


of  the  times  produced  by  the  abolition  of  feudalties  *and 


[*410 


the  progress  of  civilization,  would  render  the  retention  of  it 
in  our  day,  not  only  useless,  but  preposterous.  On  the  contrary, 
a  species  of  disseisin  is  expressly  licensed  by  the  constitution,  for  a 
man  may  be  said  to  be  disseised,  whose  freehold  is  taken  from  him 
against  his  consent,  though  on  compensation  made,  and  for  public 
use.  This  provision  of  Magna  Charter,  therefore,  is  not  engrafted 
in  our  system,  nor  are  we  prepared  to  say  that  it  would  afford  an 
available  impediment  to  removal  if  it  were. 

Order  of  the  sessions  and  of  the  justices  confirmed. 
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Messinger  and  Another  against  Hagenbuch. 

IN    IRROR. 

In  an  action  to  recover  damages  for  falsely  and  fraudulently  affirming  that 
a  certain  tract  of  land  which  the  plaintiffs  had  agreed  to  purchase  from  the 
defendant,  contained  100  acres,  when  in  fact  it  contained  only  84  acres  •.  it 
appeared  that  the  defendant  had  purchased  from  A.,  but  at  the  time  he 
agreed  to  sell  to  the  plaintiffs,  had  not  received  a  conveyance  from  A.  Held, 
1.  That  a  memorandum  containing  certain  figures,  of  a  number  of  acres  and 
perches,  making  a  gross  amount  of  100  acres,  which  was  sworn  by  a  witness 
who  had  been  an  assistant  to  A.  to  be  in  his  own  handwriting,  although  he 
could  not  recollect  any  of  the  circumstances  under  which  it  was  written,  was 
admissible  in  evidence  on  the  part  of  the  defendant,  to  rebut  the  allegation 
of  fraud.  2.  That  evidence  was  not  admissible  on  the  part  of  the  plain- 
tiffs, of  a  recovery  of  damages  against  them,  for  not  performing  an  agree- 
ment to  execute  a  lease  of  the  premises  to  a  third  person,  which  they  did  not 
execute,  in  consequence  of  the  defendants  not  being  able  to  make  a  convey- 
ance for  the  100  acres. 

ON  the  return  of  a  writ  of  error  to  the  Court  of  Common  Pleas 
of  Northampton  county,  it  appeared  that  a  special  action  on  the 
case,  for  deceit,  was  brought  by  Philip  Messinger  and  Peter  More, 
against  Christian  Hagenbuch,  to  recover  damages  from  the  defend- 
ant, for  falsely  and  fraudulently  deceiving  the  plaintiffs,  by  affirm- 
ing that  a  certain  tract  of  land  which  they  agreed  to  purchase  from 
him,  contained  100  acres,  when  in  truth  the  defendant  well  knew 
that  the  said  tract  contained  but  84  acres  and  45  perches,  and  not 
any  greater  quantity  of  land. 

$41 1 -i  *The  declaration  contained  four  counts.  1.  For  in- 
J  ducing  the  plaintiffs  to  execute  a  certain  article  of  agree- 
ment, by  which  they  agreed  to  pay  to  the  defendant  39500,  in  con- 
sideration of  which  the  defendant  agreed  to  convey  to  the  said 
plaintiffs,  the  said  tract  in  fee  simple,  as  tenants  in  common.  2. 
The  second  count  set  forth  that  relying  upon  the  false  statements 
of  the  defendant,  the  plaintiffs  collected  from  sundry  persons  in- 
debted to  them,  large  sums  of  money  to  meet  their  engagements 
with  the  defendant,  which  sums  of  money  afterwards  lay  idle  in 
their  hands.  3.  That  relying  upon  the  false  statements  of  the 
defendant,  the  said  Philip  Messinger,  with  the  consent  of  the  said 
Peter  More,  contracted  with  a  certain  Wm.  Levers,  to  demise  to 
him  a  part  of  the  premises  for  one  year,  upon  which  contract  the 
said  Wm.  Levers  brought  suit  and  recovered  3381  damages,  by 
reason  of  the  failure  of  the  said  Philip  Messinger  to  comply  with 
the  said  contract,  which  failure  was  owing  to  the  deceitful  state- 
ments of  the  defendant.  4.  That  relying  upon  the  false  statements 
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of  the  defendant,  the  plaintiff,  Philip  Messinger,  with  the  consent 
of  Peter  More,  prepared  to  remove  with  his  family  upon  the  said 
premises,  and  to  keep  a  house  of  public  entertainment,  but  was 
hindered  therefrom  by  reason  of  the  false  statements  of  the  defend- 
ant, and  for  the  space  of  one  year  was  thrown  out  of  employment, 
&c. 

The  defendant  pleaded  not  guilty ;  and  the  cause  came  on  for 
trial  on  the  29th  of  November  ]836,  when  the  plaintiffs  gave  in 
evidence  certain  articles  of  agreement,  made  the  5th  day  of  March 
1832,  between  the  defendant  and  them,  by  which  the  defendant 
covenanted  to  convey  to  them,  on  or  before  the  1st  day  of  April, 
then  next  ensuing,  a  certain  messuage  and  lot  of  land  "  situ- 
ate in  Upper  Nazareth  township,  in  the  county  of  Northamp- 
ton, adjoining  lands  of  —  Kind,  John  Dech,  &c.,  containing  about 
one  hundred  acres,  strict  measure,  more  or  less,"  in  consideration 
of  which  the  said  Philip  Messinger  and  Peter  More  agreed  to  pay 
to  the  said  Christian  Hagenbuch,  the  sum  of  $9500,  as  follows,  viz.  : 
$5000  on  the  1st  of  April  following,  when  the  deed  and  possession 
were  to  be  delivered  ;  and  the  balance  on  the  1st  of  April  1833. 

The  plaintiffs  also  proved  that  at  the  time  the  agreement  was 
made,  the  defendants  represented  the  number  of  acres  to  be  about 
100,  "  that  there  might  be  a  little  more  or  a  little  less." 

The  plaintiffs  then  offered  in  evidence  the  books  of  assessment 
in  Upper  Nazareth  township,  from  the  year  1826  to  1831,  both 
inclusive,  for  the  purpose  of  showing  that  the  defendant  had  re- 
turned the  number  of  acres  in  1826,  1827  and  1828  as  63,  and  in 
1829,  1830  and  1831,  as  81 :  to  the  admission  of  which  documents 
the  defendant  objected,  but  the  court  overruled  the  objection,  and 
admitted  the  evidence. 

After  other  testimony  had  been  given  to  show  the  actual  number 
of  acres,  and  the  knowledge  of  the  defendant,  the  plaintiffs  offered 
in  *evidence  a  lease  made  on  the  24th  of  March  1832,  by  r*A-\ n 
Philip  Messinger  to  Win.  Levers,  of  the  premises,  describ-  ^ 
ing  them  as  the  same  which  the  said  Philip  Messinger  recently  pur- 
chased from  Christian  Hagenbuch,  "  containing  about  100  acres," 
for  the  term  of  one  year  ;  together  with  the  record  of  an  action  of 
covenant,  brought  by  William  Levers  against  Philip  Messinger,  upon 
the  sard  lease,  in  which  there  was  a  recovery  against  the  said  Philip 
Messinger,  of  $381.  To  the  admission  of  which  evidence,  the 
defendant's  counsel  objected,  and  the  court  sustained  the  objection  ; 
to  which  the  plaintiffs'  counsel  excepted. 

The  plaintiffs  then  offered  Wm.  Levers  to  prove  the  payment  of 
the  damages  recovered  by  him,  in  consequence  of  the  non-perform- 
ance of  the  covenants  to  deliver  possession  of  the  demised  pi'emises  ; 
but  the  court  rejected  this  evidence  also,  and  the  plaintiffs'  counsel 
excepted, 
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On  the  part  of  the  defendant,  the  deposition  of  a  certain  Eugene 
Augustus  Freeauff,  taken  under  a  commission  issued  to  the  king- 
dom of  Saxony  was  offered  in  evidence.  It  appeared  that  a  certain 
slip  of  paper,  containing  merely  the  following  figures  and  words  : 

"  15  acres  124  perches. 
10     "       13       " 
18     "      72      " 

had  been  attached  to  the  commission,  and  the  witness  was  interro- 
gated as  to  the  handwriting,  and  for  what  purpose  it  was  written, 
&c.  In  his  answer  to  the  interrogatories,  he  stated  that  he  recog- 
nised the  handwriting  to  be  his  own,  but  had  no  recollection  of  the 
subject-matter,  nor  at  what  time,  nor  by  whose  order  it  was  done,  &c. 

The  plaintiffs'  counsel  objected  that  the  evidence  was  irrelevant, 
and  the  paper  referred  to  not  proved,  but  the  court  overruled  the 
objection,  and  permitted  the  deposition  to  be  read,  to  which  the 
plaintiffs'  counsel  excepted. 

A  verdict  having  been  rendered  for  the  defendant,  the  plaintiffs 
took  a  writ  of  error,  and  assigned  for  error  the  rejection  of  the 
evidence  offered  by  them,  and  the  admission  of  the  deposition 
offered  by  the  defendant. 

Mr.  Ihrie,  for  the  plaintiff  in  error,  contended, 

1.  That  the  record  of  the  suit  against  Messinger,  and  of  the  pay- 
ment of  the  damages  recovered  from  him,  ought  to  have  been 
admitted.     5  Co.  24  ;  1  Saund.  116 ;  King  v.  Atkins,  1  Sid.  442 ; 
Waldo  v.  Long,  7  Johns.  Rep.  173. 

2.  That  the  deposition  of  Freeauff  ought  not  to   have  been 
admitted.     Weidler  v.  Farmers'  Bank,  11  S.  &  R.  139 :  Packer 
*AIQT  *v'  Gonsalas,  1  Id.  532;  Blackburn  v.  Halliday,  12  Id. 

l*J  141;  Vickroy  v.  Kelly,  14  Id.  372;  Wilson  v.  Stoner,  9 
9  Id.  42 ;  Thompson  v.  Willett,  13  Id.  127 ;  Wood  v.  Ege,  2 
Watts  338  ;  Star  v.  Bradford,  2  P.  &  W.  384 ;  Hugh  v.  Doyle,  4 
Rawle  291 ;  Foster  v.  Shaw,  7  S.  &  R.  164  ;  Chew  v.  Parker,  3 
llawle  298  ;  Coe  t>.  Button,  1  S.  &  R.  407  ;  Berks  Co.  v.  Myers, 
6  Id.  12 ;  Boyd  v.  Bovd,  1  Watts  366 ;  Kendall  v.  Lee,  2  P.  & 
W.  482. 

Mr.  Porter,  for  the  defendant  in  error,  cited  Stillwell  v.  Evans, 
1  P.  &  W.  383 ;  Gallon  v.  Gaylord,  3  Watts  321 ;  Simpson  v. 
McBeth,  4  Id.  409;  Hurst  v.  McNeill,  1  W.  C.  C.  R.  71; 
Respublica  v.  Davis,  3  Yeates  128 ;  Longenecker  v.  Hyde,  6 
Binn.  1 ;  Marsh  v.  Pier,  4  Rawle  278 ;  1  Hen.  &  Munf.  139 ;  1 
Paine  549. 
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The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  third  error,  which  is  the  last,  I  shall  notice 
first ;  because,  if  it  be  not  tenable,  the  others  would  seem,  in  that 
case,  to  be  immaterial. 

The  question  presented  by  the  third  bill  of  exceptions,  which  is 
the  ground  of  the  third  error  assigned,  is,  was  the  paper  referred 
to  in  the  deposition  of  Eugene  Augustus  Freeauff,  and  proven  by 
him  to  be  in  his  handwriting,  material  as  evidence  to  the  issue. 

Part  of  the  land,  consisting  of  several  lots  or  parcels,  which  the 
defendant  agreed  to  sell  to  the  plaintiffs,  had  been  purchased,  as  it 
appears  from  the  evidence,  by  this  defendant  of  the  Rev.  Lewis 
David  Von  Schweinitz,  then  of  Bethlehem,  Pennsylvania,  who  held 
it,  among  other  lands,  in  trust  for  the  society  styled  "  The  Unitas 
Fratum  "  of  that  place;  and  though  paid  for  by  the  defendant, 
when  he  agreed  to  sell  it  to  the  plaintiffs,  had  not  been  conveyed 
by  deed  to  him,  so  as  to  invest  him  with  the  legal  title.  Accord- 
ing to  the  testimony  of  Eugene  A.  Freeauff,  he  was  an  assistant  to 
the  Rev.  Mr.  Von  Schweinitz,  when  the  defendant  bought  this 
land,  and  as  the  defendant  alleges,  gave  to  him  the  paper  in  ques- 
tion, indicating  the  number  of  acres  in  the  several  parcels  of  land 
which  he  had  purchased  of  the  Rev.  Lewis  D.  Von  Schweinitz. 
And  notwithstanding  Eugene  A.  Freeauff,  the  witness,  has  no 
recollection  whatever  of  his  making  the  writing  on  the  paper,  nor 
of  the  time,  and  the  occasion  or  purpose  for  which  it  was  made,  nor 
to  whom  it  was  given,  yet  he  knows  it  to  have  been  made  by  him- 
self, because  it  is  of  his  handwriting ;  and  he  further  states,  that 
he  recollects  to  have  seen  the  defendant  in  the  office  of  the  Rev. 
Lewis  D.  Von  Schweinitz,  paying  money  to  the  latter,  and  that  he 
probably  made  the  writing  on  the  paper  from  the  books  of  the  Rev. 
Lewis  D.  Von  *Schweinitz,  but  does  not  recollect  any  thing  r**^ 
at  all  of  the  particular  circumstances.  It  also  appears  that  "- 
the  defendant,  after  he  contracted  to  sell  the  land  to  the  plaintiffs, 
obtained  a  deed  of  conveyance  for  that  part  of  it,  which  he  had 
previously  purchased  of  the  Rev.  Lewis  D.  Von  Schweinitz,  dated 
the  14th  of  March  1832,  describing  it  as  consisting  of  three  lots  or 
parcels,  the  same  number  that  is  mentioned  on  the  paper ;  the  first  as 
containing  5  acres  and  61  perches ;  the  second,  13  acres  and  11  per- 
ches, and  the  third  10  acres  and  18  perches.  Now  by  comparing  the 
parcels  of  land  conveyed  by  this  deed,  it  not  only  appears  that  the 
number  of  parcels  thereby  conveyed,  corresponds  with  the  number 
mentioned  in  the  paper  in  question,  but  that  the  sum  of  the  first  and 
second  parcels  conveyed  by  the  deed,  makes  the  same  quantity  with 
the  parcel  last  mentioned  in  the  paper,  which  is  28  acres  and  72 
perches,  and  that  the  last  parcel  mentioned  in  the  deed,  is  the  same 
in  quantity  with  the  second  mentioned  in  the  paper.  It  would 
therefore,  rather  seem  as  if  there  had  been  some  connection  between 
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the  making  of  this  paper,  and  the  purchase  of  the  land  by  the 
defendant,  of  the  Rev.  Lewis  D.  Von  Schweinitz.  The  only  cir- 
cumstance which  appears  to  militate  against  this,  is,  that  none  of 
the  parcels  of  land  conveyed  by  the  deed,  is  described  as  contain- 
ing 15  acres,  124  perches,  as  mentioned  in  the  first  parcel  on  the 
paper.  But  this  discrepancy,  may  readily  have  arisen  from  the  mis- 
take of  the  witness,  in  making  out  the  memorandum  on  the 
paper.  This  paper  then,  seeing  the  defendant  had  no  agreement 
in  writing,  that  we  know  or  have  heard  of,  specifying  the  number  of 
acres  of  land  purchased  by  him  of  the  society,  or  their  trustee,  may 
be  presumed  therefore  to  have  been  obtained  by  him,  for  the  purpose 
of  showing  not  only  the  number  of  parcels  of  land  so  purchased,  but 
the  number  of  acres  also  in  each  parcel.  And  if  procured  by  him 
for  this  purpose,  the  only  fair  conclusion  is,  that  he  was  misled  by 
it,  in  regard  to  what  he  said  of  the  number  of  acres  contained  in 
the  land,  which  he  agreed  to  sell  to  the  plaintiffs.  For  had  the 
statement  made  on  the  paper  been  accurate  in  this  respect,  it  would 
have  given  the  defendant  fifteen  acres  one  hundred  and  twenty 
perches  more  than  he  got  by  the  deed,  which  added  to  the  eighty- 
four  acres  and  forty-five  perches,  admitted  by  the  plaintiffs  in  their 
declaration  to  have  been  held  and  owned  by  him,  would  have  made 
in  the  whole  one  hundred  acres  and  nine  perches,  the  quantity 
•which  he  alleged,  and  seemed  to  think  that  he  had.  These  con- 
clusions seem  to  be  so  very  striking  and  natural,  that  it  has  been 
said,  in  order  to  avoid  them,  that  it  does  not  appear  from  the  evi- 
dence when  the  defendant  first  obtained  this  paper,  whether  before 
or  after  he  agreed  to  sell  to  the  plaintiffs,  and  that  it  may  be,  that 
he  procured  it  afterwards  with  a  view  to  relieve  himself  from  the 
charge  of  wilfully  misrepresenting  the  quantity  of  land,  which  he 
agreed  to  sell  to  the  plaintiff.  But  this  would  not  be  dealing  fairly 
*4151  w^  him,  and  would  be  contrary  to  the  rule  of  *law,  which 
-*  requires  that  every  man  shall  be  deemed  innocent  until  the 
contrary  be  made  to  appear ;  and  again  that  fraud  shall  not  be  pre- 
sumed without  the  proof  of  such  circumstances,  at  least,  as  will 
warrant  it.  Consequently,  until  the  contrary  was  shown,  it  was  to 
be  presumed  that  the  defendant  had  obtained  the  paper  fairly,  and 
with  an  honest  intent ;  and  more  especially  so,  as  he  had  done  all 
that  he  could  in  order  to  show  that  he  had  possessed  himself  of  it 
innocently,  and  merely  as  a  memorandum,  with  a  view  to  show  the 
extent  of  his  purchase  from  the  society,  by  appealing  for  this  pur- 
pose to  the  testimony  of  Eugene  A.  Freeauff,  who  from  his  connec- 
tion with  the  thing  itself,  was  the  most  likely,  of  all  others,  to  be 
able  either  to  support  or  to  contradict  the  truth  of  the  defendant's 
allegation  in  regard  to  it,  and  if  untrue,  to  expose  the  fraud.  But 
even  supposing  that  other  evidence  had  been  given,  tending  to  prove 
that  the  defendant  had  obtained  the  paper  with  a  fraudulent  design, 
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was  it  not  still  a  question  of  fact  to  be  referred  with  all  the  evidence 
relating  to  it,  to  the  jury,  to  be  decided  by  them  ? 

Upon  full  consideration,  we  are  inclined  to  think  that  the  paper 
was  proper  evidence  to  be  submitted  to  the  jury,  in  connection  with 
the  testimony  of  Eugene  A.  Freeauff,  for  the  purpose  of  repelling 
the  fraud  charged  against  the  defendant ;  and  though  it  may  have 
been  but  slight  evidence  to  acquit  him  of  the  imputation,  still  we 
think  it  was  such  as  might  be  fairly  entitled  to  some  weight  and 
consideration  by  the  jury,  and  that  it  was  therefore  properly  sub- 
mitted to  them. 

The  other  errors  are  founded  upon  bills  of  exception  to  the 
opinion  of  the  court  below,  in  rejecting  the  lease  executed  by 
Philip  Messinger,  one  of  the  plaintiffs,  by  the  consent  of  the 
other  plaintiff,  as  it  is  said,  to  William  Levers,  for  part  of  the 
land  agreed  to  be  conveyed  by  the  defendant  to  the  plaintiffs ; 
the  record  also  of  an  amicable  action  thereon,  by  Levers  against 
Messinger  for  a  breach  of  his  covenant,  contained  in  the  lease, 
by  not  delivering  possession  of  the  land  in  conformity  thereto, 
arid  of  a  judgment  rendered  therein  against  Messinger  for  three 
hundred  and  eighty-one  dollars  damages,  besides  costs  of  suit, 
together  with  the  testimony  of  Levers,  showing  that  these  damages 
and  costs  so  recovered,  had  been  actually  paid  by  the  plaintiffs. 
Now  it  is  perfectly  clear,  that  this  evidence,  had  it  been  permitted 
to  go  to  the  jury,  could  not  at  most  be  said  to  have  had  a  tendency 
to  prove  anything  more  than  the  damages,  and  the  amount  thereof, 
which  the  plaintiffs  alleged  they  had  sustained  and  been  compelled 
to  pay,  in  consequence  of  the  defendant's  having  fraudulently 
induced  them  to  enter  into  the  contract  with  him  for  the  purchase 
of  the  land.  And  it  is  also  equally  clear,  that  the  gist  of  the 
plaintiff's  action  here  is  a  fraud,  alleged  by  them  to  have  been  com- 
mitted by  the  defendant;  and  that  without  proof  of  the  fraud,  they 
had  no  right  to  claim  or  recover  any  damages  whatever.  But  the 
jury  have  found  in  favor  of  the  -defendant,  *and  acquitted  r*jif5 
him  entirely  of  the  fraud,  for  had  they  believed  him  guilty  "• 
of  the  fraud,  it  would  have  been  their  duty  to  have  found  a  verdict 
against  him  in  favor  of  the  plaintiffs,  for  nominal  damages  at 
least,  though  no  proof  had  been  made  of  actual  damages  having 
been  sustained  by  the  plaintiffs.  Hence  the  evidence  mentioned  in 
the  two  first  bills  of  exception,  could  not  have  been  material,  nor 
have  changed  the  verdict  of  the  jury  in  favor  of  the  plaintiffs. 
They  therefore  would  seem  to  have  no  ground  for  saying  that  they 
were  prejudiced  by  the  rejection  of  it. 

But  independently  of  this  consideration,  we  think  the  evidence 
was  inadmissible  upon  other  grounds.  The  plaintiffs  were  cer- 
tainly premature  in  undertaking  to  lease  the  land  or  any  part  of 
it,  as  they  did,  before  they  had  acquired  a  right  and  control,  at 
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least,  over  the  possession  of  it.  The  utmost  that  they  could  have 
done  with  any  propriety,  at  the  time  they  made  the  lease  to  Levers, 
was  to  have  given  him  a  conditional  promise  to  make  such  a  lease, 
in  case  they,  on  the  first  of  April  following,  became  the  owners  of 
the  land,  and  obtained  the  possession  of  it.  As  well  might  a  cred- 
itor, to  whom  a  debt  of  one  thousand  dollars,  or  any  other  sum,  is 
due,  and  payable  at  a  future  day,  undertake  in  the  mean  time  to 
speculate  on,  and  dispose  of  the  money  before  the  receipt  of  it 
from  his  debtor,  by  entering  into  an  obligation  to  let  another  have 
it  on  certain  terms,  and  because  his  debtor  fails  to  pay  at  the  time 
appointed,  then  to  make  him  accountable  for  all  the  damages  and 
costs,  to  which  he,  the  creditor,  may  have  subjected  himself,  and 
been  compelled  to  pay  under  his  contract,  on  account  of  his  ina- 
bility to  comply  with  it,  for  want  of  the  money  coming  from  his 
debtor.  This  would  be  extending  the  liability  or  obligation  of  the 
party,  beyond  what  he  could  have  contemplated,  and  of  course 
beyond  the  legal  import  of  the  contract,  as  well  as  the  common  and 
ordinary  understanding  which  prevails  in  regard  to  it.  Besides,  it 
is  easy  to  perceive,  that  it  would  be  putting  it  in  the  power  of  the 
creditor  in  some  instances,  if  not  in  all,  where  the  debtor  may  be 
unable  to  pay  at  the  day  appointed,  to  ruin  him,  if  he  were  to  be 
held  responsible  for  all  the  losses  accruing  to  the  creditor,  in  con- 
sequence of  the  latter  not  receiving  the  debt  due  to  him,  on  the 
day  assigned  for  the  payment  of  it.  So  in  a  case  like  the  present, 
if  such  a  principle  were  to  obtain,  the  plaintiffs,  before  the  day 
came  round,  at  which  they,  upon  fulfilling  their  part  of  the  con- 
tract, would  have  been  entitled  to  have  demanded  a  title  for  the 
land  from  the  defendant,  might  have  gone  on,  and  contracted  for 
the  purchase  of  materials  to  the  value  of  thousands  of  dollars,  for 
the  purpose  of  erecting  expensive  buildings  and  improvements 
upon  the  land ;  and  having  engaged  mechanics  and  other  workmen 
to  commence  putting  up  the  same,  as  soon  as  the  time  should 
arrive,  when  they  were  to  obtain  the  title;  and  because  the  defend- 
ant failed  in  making  a  title,  and  in  surrendering  the  possession  of 
* ,,_-,  the  land  according  to  his  agreement,  might *thus  render  him 
J  liable  to  pay  many  thousands  of  dollars  above  the  real  value 
of  the  land  itself.  Such  an  extent  of  liability  would  make  all 
executory  contracts  unsafe  and  perilous  in  the  extreme ;  it  would 
put  it  out  of  the  power  of  a  party  to  such  contract,  to  form  even  a 
conjecture  in  regard  to  the  measure  of  compensation  that  he  would 
become  liable  to  make  in  case  of  his  failing  to  comply  with  his 
contract,  if  he  were  to  be  held  responsible  to  the  other  for  the  loss 
of  all  speculative  gain  that  might  have  been  realized  by  the  latter, 
had  the  former  fulfilled  his  contract  punctually ;  or  for  the  loss  and 
damages  which  the  latter  might  be  subjected  to,  and  have  to  pay 
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on  account  of  his  failure  to  comply  with  his  contracts  made  in 
anticipation  of  the  former  fulfilling  his. 

It  may,  however,  be  said,  that  this  is  not  a  case  where  the  de- 
fendant failed  or  neglected  to  comply  with  his  contract,  but  one 
where  the  plaintiffs  considered  it  their  interest  not  to  comply  with 
it  on  their  part ;  nor  to  accept  a  performance  thereof  from  the 
defendant,  because  of  the  fraud  alleged  to  have  been  practiced  by 
him,  in  prevailing  upon  them  to  make  the  contract.  This  is  cer- 
tainly true,  for  it  seems  that  the  defendant  offered  to  fulfil  his  part 
of  the  contract,  but  the  plaintiffs  refused  to  comply  with  their  part 
of  it,  alleging  that  the  defendant  had  knowingly  deceived  them  as 
to  the  real  quantity  of  the  land.  The  plaintiffs  therefore  sought  to 
rescind  the  agreement,  and  accordingly  refused  to  carry  it  into  exe- 
cution, in  which,  it  would  seem,  that  the  defendant  acquiesced,  after 
offering  to  perform  his  part.  If  the  plaintiffs  had  performed  their 
part  of  the  agreement,  and  taken  the  title  which  the  defendant  ten- 
dered them,  it  is  evident  that  they  could  have  fulfilled  their  agree- 
ment in  the  lease  with  Levers,  because  the  title,  which  the  defend- 
ant offered  to  give  them  covered  all  the  land  which  they  had  leased 
to  Levers,  so  that  it  may  be  said  to  have  been,  measurably,  a  mat- 
ter of  choice  with  the  plaintiffs,  that  they  did  not  fulfil  their  agree- 
ment with  him. 

But  even  under  this  view  of  the  case,  it  is  difficult,  if  not  impos- 
sible to  discover  any  solid  grounds  upon  which  the  plaintiffs  would 
be  entitled  to  recover  the  damages  claimed  here,  more  than  under 
the  former  view  taken  of  it ;  because  the  same  objection  still  recurs, 
that  the  plaintiffs  undertook  to  make  a  lease  of  the  land  before  they 
had  acquired,  or  become  invested  with  any  right  or  title  authorizing 
them  to  do  so ;  besides  the  additional  one,  that  they  might  if  they 
had  pleased,  have  fulfilled  their  agreement  with  Levers,  and  thus 
have  avoided  the  payment  of  the  damages  and  costs  recovered  by 
him. 

Judgment  affirmed. 

Cited  by  Counsel,  3  W.  &  S.  85 ;  4  Id.  563. 
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Barnett  and  Others  against  Weaver  and  Another. 
Barnett  and  Others  aqainst  Fulmer. 


IN    ERROR. 


A  legacy  is  not  subject  to  a  foreign  attachment  in  the  hands  of  executors 
for  the  debt  of  the  legatee.1 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Montgom- 
ery county,  it  appeared  that  two  writs  of  foreign  attachment  had 
issued  out  of  that  court  against  Samuel  Barnett,  on  which  Henry 
Barnett  and  others,  executors  of  the  will  of  Frederick  Barnett,  de- 
ceased, were  summoned  as  garnishees.  Judgment  having  been 
duly  obtained  at  the  third  term,  a  scire  facias  issued  in  each  suit, 
against  the  garnishees,  and  the  following  case  was  stated  for  the 
opinion  of  the  court,  to  be  considered  as  a  special  verdict. 

"  Frederick  Barnett,  the  elder,  by  his  last  will  and  testament, 
dated  the  4th  day  of  March  A.  D.  1830,  devised  his  estate  as  fol- 
lows :  'My  will  is  that  all  the  moneys  remaining  in  my  executors' 
hands,  after  such  deduction,  shall  be  equally  divided  to  and  among 
all  my  children,  share  and  share  alike  ;  that  is  to  say,  to  my  sons 
William,  Philip,  John,  Henry,  Frederick  and  Samuel  Barndt,  and 
my  daughter  Catharine,  the  wife  of  John  Shellenberger,  and  my 
daughter  Elizabeth,  the  wife  of  Daniel  Ott,  including  the  moneys 
I  have  advanced  to  some  of  my  children,  as  will  appear,  into  each 
share  so  advanced,  to  make  said  shares  equal  with  including  said 
advance,  and  one  equal  divided  ninth  part  or  share  to  be  equally 
divided  to  and  among  my  grandchildren,  the  children  of  my  son 
Andrew  Barndt,  deceased,  including  into  said  share  what  I  have 
advanced  him,  my  said  son  Andrew,  in  his  lifetime ;  '  but  it  is  my 
will  that  the  proportionable  share  which  would  come  to  mg  son 
Samuel  Barndt,  shall  be  retained  in  the  hands  of  my  execntors 
until  my  said  son  Samuel  shall  return  to  these  parts,  or  shall  legally 
authorize  some  person  to  receive  the  same  from  my  executors,  and 
execute  a  sufficient  release  for  the  same  ;  and  in  case  my  son  Sam- 
uel should  not  return  in  his  lifetime,  or  authorize  some  person  to 
receive  the  same  as  aforesaid,  then  my  will  is,  that  his  proportion- 
*41  m  a^e  snare  *natt  9°  *<*nd  be  divided  to  and  among  my  other 
J  children,  share  and  share  alike.1  Letters  testamentary 
were  duly  granted  to  the  above-named  garnishees,  the  executors 
therein  named ;  of  whom  Frederick  Barnett,  the  younger,  is  now 

1  ||  Remedied  by  act  July  27th  1842,  §11,2,  P.  L.  436,  Pur.  Dip.  (ed.  1873) 
717,  pi.  6,  7,  and  notes ;  and  see  acts  13  April  1843,  §  10.  P.  L.  235 ;  10  April 
1849,  g  11,  P.  L.  620;  Pur.  Dig.  640,  pi.  37,  641,  pi.  38.|| 
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dead,  the  said  executors  of  Frederick  Barnett,  the  elder,  deceased, 
have  made  settlement  of  the  estate  of  their  testator ;  and  the  share 
of  Samuel  Barnett  under  said  will,  is  now  on  deposit  in  the  Bank 
of  Montgomery  County,  awaiting  the  decision  of  these  suits. 

"  In  this  court  to  November  Term  1831,  Nos.  4  and  12,  writs  of 
foreign  attachment  were  issued  at  the  suits  of  the  above  plaintiffs 
respectively,  against  Samuel  Barnett,  the  son  of  said  testator ;  the 
record  and  proceedings  in  which  suits  are  hereby  made  a  part  of 
this  case. 

"  If  under  these  proceedings  the  plaintiffs  are  entitled  to  judgment 
in  the  above  suits  against  the  executors  of  Frederick  Barnett,  for 
the  amount  of  Samuel's  share  of  the  estate  attached  in  their  hands, 
then  judgment  to  be  entered  accordingly ;  the  amount  to  be 
ascertained  by  attorney,  or  by  reference  to  the  prothonotary.  If 
the  court  shall  be  of  opinion  that  the  plaintiffs  cannot  recover,  then 
judgment  to  be  entered  for  the  defendants." 

On  the  14th  of  January  1837,  the  Court  of  Common  Pleas, 
ordered  judgment  to  be  entered  for  the  plaintiff  in  each  of  the  said 
actions  ;  to  reverse  which,  this  writ  of  error  was  sued  out. 

Mr.  Sterigere,  with  whom  was  Mr.  Freedley,  for  the  plaintiff  in 
error,  referred  to  Shewell  v .  Keen,  ante,  p.  332. 

Mr.  Haly,  contra. 

PER  CURIAM. — We  discover  no  material  difference  betwixt  this 
case  and  Shewell  v.  Keen,  decided  here  the  last  term.  The  pro- 
perty attached  in  the  hands  of  the  garnishees,  was  assets  in  their 
hands  as  executors,  and  entitled  them  to  demand  refunding  bonds. 
It  was  therefore  not  a  subject  of  attachment. 

Judgment  reversed. 
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Edwards  against  Hoopes. 

IN   ERROR. 

A.,  one  of  the  children  of  an  intestate,  took  a  tract  of  land  of  the  intes- 
tate, under  proceedings  in  partition,  at  a  certain  valuation,  subject  to  a  lien 
for  the  shares  of  the  parties,  and  afterwards  conveyed  the  tract  to  B.,  as 
whose  property  it  was  sold  to  C.  at  sheriff's  sale,  on  a  subsequent  judg- 
ment, "  subject  to  all  legal  incnmbrances,  by  mortgage  or  otherwise, 
created  prior  to  the  entry  of  the  judgment,"  &c.  C.  conveyed  to  the 
defendant,  subject  to  the  widow's  third  ;  the  interest  thereof  payable  to 
her  during  life,  and  the  principal  to  be  divided  among  the  heirs  of  the 
intestate,  at  her  decease.  The  heirs  of  the  intestate  assigned  to  the  plain- 
tiff all  their  right  and  title  to  the  widow's  third,  as  well  the  arrears  of  interest 
as  the  principal,  and  the  defendant  gave  a  bond  to  the  plaintiff  for  the 
amount  so  assigned.  Held,  (1 ),  that  the  share  of  A.  of  the  valuation  money 
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was  extinguished  by  his  becoming  the  owner  of  the  land  upon  which  it  was 
charged.  (2),  that  as  regarded  the  arrears  of  interest  due  in  the  lifetime  of 
the  widow,  the  plaintiff  was  not  entitled  to  recover ;  the  right  to  the  same  being 
in  her  administrator,  and  not  in  her  next  of  kin. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Ches- 
ter county,  to  remove  the  record  of  an  action  of  ejectment,  brought 
by  Samuel  Edwards  against  Joshua  Hoopes,  to  recover  a  tract  of 
land  situate  in  that  county. 

In  the  court  below  a  case  was  stated  as  follows,  to  be  considered 
as  a  special  verdict,  without  any  exception  as  to  the  form  of  action. 

"  Enoch  Taylor,  late  of  the  township  of  Upper  Providence,  in 
the  county  of  Delaware  and  state  of  Pennsylvania,  deceased,  by  his 
last  will  and  testament,  bearing  date  the  7th  of  August  1800, 
and  proved  the  21st  of  September  1801,  did  amongst  other  things 
give  and  devise  as  follows :  '  I  will  that  all  my  real  estate  in  New- 
lin  township,  Chester  county,  and  state  aforesaid,  together  with  all 
my  real  estate  in  Uwchlan  township,  in  Chester  county,  and  state 
aforesaid  ;  also  all  my  real  estate  in  Upper  Providence,  Delaware 
county,  state  aforesaid,  be  valued  by  two  honest,  well  informed  and 
impartial  men,  who  shall  be  chosen  by  my  executors ;  and  after 
such  valuation,  I  will  and  direct  that  it  be  divided  as  follows :  To 
my  wife  Elizabeth  Taylor  one-third  of  the  value  thereof  during 
her  natural  life,  she  paying  her  proportional  share  of  the  ex- 
pense, and  costs  of  commissions  incurred  by  such  valuation.  To 
*49in  my  sons>  Nathan  *Taylor,  Ezra  Taylor  and  Maris  Taylor, 
••  I  will  that  they  have  share  and  share  alike,  which  is  to  be 
one  hundred  pounds  more  than  my  daughters,  hereafter  named, 
which  they  are  to  have,  hold  and  possess  for  themselves,  their 
issues,  heirs,  administrators  or  assigns,  in  fee  simple  for  ever,  they 
paying  their  proportional  share  respectively  of  the  expense  or  costs 
or  commissions  incurred  by  said  valuation.  To  my  daughters, 
Eliza  Taylor,  Mary  Taylor,  Hannah  Taylor,  Jemima  Taylor,  and 
Gula  Taylor,  I  will  and  direct  that  the  remainder  be  equally  divi- 
ded, share  and  share  alike,  which  they  are  to  have,  hold  and  pos- 
sess for  themselves,  their  heirs,  administrators  or  assigns,  in  fee 
simple  for  ever,  they  paying  respectively  their  proportional  share 
of  the  costs  of  commissions  incurred  by  the  said  valuation.'  And 
the  said  testator  appointed  his  wife,  Elizabeth  Taylor,  and  his 
two  sons,  Nathan  Taylor  and  Ezra  Taylor,  executors  of  his  said  will. 

"  On  the  16th  of  January  1802,  Joshua  Pierce  and  Charles  Wil- 
son, who  were  chosen  by  the  executors  for  that  purpose,  agreeably 
to  the  directions  of  the  will,  made  a  valuation  of  the  several  por- 
tions of  the  testator's  real  estate,  as  follows  :  The  place  in  Newlin, 
Chester  county,  containing  one  hundred  and  thirty-seven  acres, 
they  valued  at  the  sum  of  nineteen  hundred  pounds.  The  place  in 
Uwchlan,  Chester  county,  containing  seventy-seven  acres,  they 
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valued  at  the  sum  of  five  hundred  and  forty  pounds.  And  the 
place  in  Upper  Providence,  Delaware  county,  they  valued  at  the 
sum  of  twelve  hundred  pounds.  The  whole  valuation,  amounting 
to  three  thousand  six  hundred  and  forty  pounds,  which,  after  taking 
out  the  widow's  thirds,  to  wit,  the  sum  of  one  thousand  two  hundred 
and  thirteen  pounds,  six  shillings  and  eight  pence,  they  divided 
amongst  the  eight  children,  as  follows :  To  each  son  three  hundred 
and  sixty-five  pounds,  sixteen  shillings  and  eight  pence,  and  to 
each  daughter,  two  hundred  and  sixty-five  pounds,  sixteen  shillings 
and  eight  pence,  allowing  the  sons  one  hundred  pounds  a  piece 
more  than  the  daughters,  agreeably  to  the  directions  of  the  will. 
To  Nathan  Taylor,  the  eldest  son,  they  adjudged  the  tract  of  land 
in  Newlin,  valued  at  the  sum  of  one  thousand  nine  hundred  pounds, 
his  mother's  thirds  to  remain  in  the  same  during  her  natural  life, 
and  the  remaining  part,  after  his  own  share  of  three  hundred  and 
sixty-five  pounds  sixteen  shillings  and  eight  pence  was  taken  out, 
they  directed  to  be  paid,  or  secured  to  be  paid,  to  his  sister,  in  one 
year  after  his  father's  decease.  To  Ezra  Taylor,  second  son,  they 
adjudged  the  tract  of  land  in  Upper  Providence,  valued  at  the  sum 
of  one  thousand  two  hundred  pounds,  his  mother's  thirds  to  remain 
in  the  same  during  the  term  of  her  natural  life,  he  paying  or  secur- 
ing to  be  paid,  to  the  other  heirs,  in  one  year  after  his  father's 
decease,  the  sum  of  four  hundred  and  thirty-four  pounds,  three 
shillings  and  four  pence.  And  to  Maris  Taylor  they  adjudged  the 
tract  of  land  in  Uwchlan,  valued  at  the  sum  of  five  hundred 
and  forty  pounds,  his  mother's  thirds  to  *reinain  in  the  same  [-#490 
during  the  term  of  her  natural  life,  he  to  receive  in  addi-  ^ 
tion  the  sum  of  five  pounds,  sixteen  shillings  and  eight  pence, 
which  they  directed  to  be  paid  to  his  guardian,  to  make  his  share 
equal  with  his  brothers. 

u  The  estate  was  not  settled  under  the  above  valuations,  and 
Nathan  Taylor  sued  out  a  summons  in  partition  in  the  Supreme 
Court  of  Pennsylvania,  against  Ezra  Taylor,  Levi  Bailey  and 
Mary  his  wife,  Hannah  Taylor,  Jemima  Taylor,  Julian  Taylor  and 
Maris  Taylor,  returnable  to  March  Term  1804,  in  which  judgment 
quod  partitio  fiat  was  rendered,  and  a  writ  de  partitione  facienda 
issued,  returnable  to  September  Term  1804,  to  which  James  Kel- 
ton,  Esq.,  high  sheriff  of  the  county  of  Chester,  made  return 
that  the  lands  and  tenements  in  the  said  writs  named,  could  not  be 
divided  according  to  the  command  of  the  said  writ,  without' pre- 
judice to  or  spoiling  the  whole  thereof,  and  that  the  inquest  had 
valued  and  appraised  the  same  as  follows,  viz.  One  messuage  and 
grist-mill,  and  one  hundred  and  thirty-seven  acres  of  land,  situate 
in  the  township  of  Newlin,  at  the  sum  of  2126J.  8s.  4d. ;  one 
other  messuage  and  seventy-seven  acres  of  land,  situate  in  the 
township  of  Uwchlan,  at  the  sum  of  539/.,  and  one  other  messuage 

423 


422  SUPREME  COURT  [March  Term, 

[Edwards  v.  Hoopes.] 

and  one  hundred  and  twenty  acres  of  land,  situate  in  the  township 
of  Upper  Providence,  Delaware  county,  at  the  sum  of  1138/., 
which  return  and  valuation  were  by  the  court  confirmed  on  the  first 
Monday  of  September  in  the  year  aforesaid,  and  on  the  7th  of 
September,  the  messuage,  grist-mill,  and  one  hundred  and  thirty- 
seven  acres,  situate  in  Newlin,  valued  at  the  sum  of  2126J.  8».  4J., 
was  ordered  and  adjudged  to  Nathan  Taylor,  his  heirs  and  assigns, 
and  James  Kelton,  High  Sheriff  aforesaid,  by  order  of  the  said 
court,  by  deed  poll,  duly  executed  and  acknowledged  in  open  court, 
on  the  8th  of  September,  in  the  year  aforesaid,  did  grant  and  con- 
vey the  said  messuage,  grist-mill,  and  tract  of  land,  unto  the  said 
Nathan  Taylor,  his  heirs  and  assigns  forever,  subject  nevertheless 
to  a  lien  thereon  in  favor  of  the  other  parties  in  the  said  writ, 
named,  until  payment  be  made  of  their  respective  shares  of  the 
valuation  money,  according  to  the  form  and  effect  of  an  act  of  the 
General  Assembly  of  this  Commonwealth,  passed  the  llth  day  of 
April  1799.  On  this  deed  poll  are  endorsed  the  receipts  in  full  of 
Levi  Bailey,  Ezra  Taylor  and  John  Pierce,  guardian  of  Hannah 
Taylor,  Jemima  Taylor,  Julian  Taylor  and  Maris  Taylor,  for  their 
shares  of  said  premises,  except  as  to  their  shares  of  the  widow's 
third,  after  her  death. 

"Joseph  Cloud  and  Eliza  his  wife,  the  daughter  of  Enoch  Taylor, 
by  indenture  bearing  date  the  28th  of  January  1833,  conveyed 
to  the  said  Nathan  Taylor  in  fee  simple,  all  their  part,  share,  right, 
title  and  interest  in  the  said  messuage,  grist-mill,  and  one  hundred 
and  thirty-seven  acres  of  land  in  Newlin  township  aforesaid.  And 
the  said  Nathan  Taylor  on  the  same  day  made  and  executed  to  the 
said  Joseph  Cloud,  a  bond  and  mortgage  to  secure  the  payment  of 
*42*T1  *tnree  hundred  and  twelve  pounds,  two  shillings  and  six 
J  pence,  by  instalments ;  that  is  to  say,  one  hundred  and 
sixty  pounds,  nine  shillings  and  two  pence,  part  thereof  on  demand, 
and  one  hundred  and  fifty-one  pounds,  thirteen  shillings  and  four 
pence,  the  residue  thereof,  on  the  day  of  the  decease  of  Elizabeth 
Taylor,  widow  of  Enoch  Taylor,  deceased,  which  mortgage  includes 
all  the  part,  share,  estate,  right,  title  and  interest  in  the  said  mes- 
suage, grist-mill,  and  one  hundred  and  thirty-seven  acres  of  land, 
which  they,  the  said  Joseph  Cloud  and  Eliza  his  wife,  had  con- 
veyed to  the  said  Nathan  Taylor  on  the  same  day ;  and  also,  of 
and  in  two  messuages  and  tracts  of  land,  one  of  them  situate 
in  Uwchlan  township,  Chester  county,  and  the  other  in  Upper 
Providence  township,  Delaware  county ;  and  the  said  mortgage 
was  duly  recorded  in  Chester  county,  in  Mortgage  Book  H.,  vol. 
8,  page  292,  the  2d  day  of  February  1803. 

"  Joseph  Cloud,  the  mortgagee,  on  the  7th  day  of  April  1826, 
made  an  assignment  of  the  said  bond  and  mortgage  in  due  form 
to  his  son  Joseph  Cloud,  Jr.;  and  the  said  Joseph  Cloud,  Jr.,  on 
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the  13th  day  of  July  1829,  assigned  the  same  in  due  form  to 
Samuel  Edwards,  the  plaintiff  in  this  suit. 

"  Nathan  Taylor  and  Susanna,  his  wife,  by  indenture  dated  April 
7th  1803,  conveyed  nineteen  acres  of  the  tract  of  land  in  Newlin 
township,  to  Charles  Wilson  in  fee,  for  the  consideration  of  two 
hundred  and  twenty-eight  pounds.  And  on  the  19th  of  September 
1804,  the  said  Nathan  Taylor  and  wife,  by  indenture  conveyed 
the  residue  of  the  said  tract  of  land  in  Newlin,  to  Joseph  Baker, 
Esq.,  in  fee. 

"  Sampson  Babb,  Esq.,  high  sheriff  of  the  county  of  Chester,  by 
deed  poll,  dated  the  31st  of  October  1821,  conveyed  all  the  right, 
title  and  interest  of  Joseph  Baker,  Esq.,  in  the  said  premises  to 
Joseph  Miller,  in  fee,  subject  to  all  legal  incumbrances  by  mort- 
gage or  otherwise,  created  prior  to  the  entry  of  the  judgment  on 
which  the  premises  were  sold,  was  entered. 

"  Joseph  Miller  and  Rachel  his  wife,  by  indenture  dated  the  loth 
of  March  1823,  conveyed  the  same  to  Joshua  Hoopes,  the  defend- 
ant, in  fee;  subject  always  nevertheless  to  the  payment  of  a  judg- 
ment of  $2000  to  David  Chalfant,  entered  in  the  Common  Pleas 
of  Chester  county;  and  also  to  the  payment  of  the  annual  dower  of 
Elizabeth  (now  the  wife  of  William  Twaddell),  late  widow  and 
relict  of  Enoch  Taylor,  deceased,  being  the  interest  arising  on 
$1687.50  yearly  and  every  year,  during  her  natural  life,  and  at 
her  decease,  the  payment  of  the  said  principal  money  to  and  among 
the  legal  heirs  of  the  said  Enoch  Taylor,  deceased,  over  and  above 
the  consideration  first  mentioned.  Joseph  Miller  paid  the  interest 
to  the  widow,  Elizabeth  Twaddell,  as  long  as  he  continued  the 
owner  of  the  premises ;  and  Joshua  Hoopes,  the  defendant,  paid 
the  same  after  he  became  the  owner,  up  to  the  8th  of  September 
1826. 

"  *Elizabeth  Twaddell,  the  widow  of  Enoch  Taylor,  de-  r**()A 
ceased,  died  on  the  2d  day  of  November  1827. 

"  The  heirs  of  Enoch  Taylor,  deceased,  to  wit :  William  Walters 
and  Mary  his  wife  (formerly  Mary  Taylor),  Jemima  Anderson, 
(formerly  Taylor),  Maris  Taylor,  Joseph  King  and  Julian  his  wife 
(formerly  Taylor),  Joseph  Hibbert,  guardian  of  the  children  of 
Eliza  Taylor,  deceased,  Eli  D.  Peirce,  guardian  of  the  children  of 
Hannah  Laycock,  deceased  (formerly  Taylor),  Doctor  Joseph 
Cloud,  Jr.,  the  son  of  Eliza  Cloud,  deceased  (formerly  Taylor), 
and  Henry  Taylor,  son  of  Nathan  Taylor,  deceased ;  being  four  of 
the  children  and  the  representatives  of  the  four  deceased  children 
of  Enoch  Taylor,  deceased,  having  sold,  assigned  and  made  over  to 
Samuel  Edwards,  the  plaintiff,  all  their  interest,  right  and  title  to 
the  widow's  thirds  in  the  said  premises,  or  to  the  said  sum  of  six- 
teen hundred  and  eighty-seven  dollars  and  fifty  cents,  and  the 
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interest  thereon  due,  of  which  transfer  the  defendant  had  notice 
before  the  commencement  of  this  suit. 

"  Since  the  commencement  of  this  suit,  the  defendant  has  paid  to 
the  plaintiff  the  sum  of  eighteen  hundred  dollars. 

"  On  the  6th  of  May  1829,  the  defendant  gave  the  plaintiffs  a 
bond  for  two  hundred  and  sixty-nine  dollars,  payable  on  the  6th 
day  of  July  next  ensuing  the  date,  with  interest,  being  for  the 
interest  in  arrear  upon  the  said  dower  up  to  the  date  of  said  bond. 
On  the  31st  of  October  1832,  the  defendant  paid  the  plaintiff  one 
hundred  and  thirty  dollars,  on  account  of  said  bond. 

"  The  question  submitted  for  the  opinion  of  the  court,  is,  whether 
under  these  circumstances,  the  plaintiff  is  entitled  to  recover.  If 
the  court  should  be  of  that  opinion,  then  judgment  to  be  entered 
for  the  plaintiff,  to  be  released  upon  the  payment  of  the  amount 
the  court  shall  certify  to  be  due ;  if  otherwise,  judgment  to  be 
entered  for  the  defendant." 

On  the  6th  of  February  1837,  the  court  below  (Darlington, 
President,)  gave  judgment  for  the  plaintiff  for  the  sum  of  $215.75. 
The  opinion  of  the  judge  concluded  as  follows  : 

"  I  therefore  conclude  that  immediately  upon  the  decease  of 
Elizabeth  Twaddell,  ontthe  second  day  of  November  1827.  the  pre- 
mises in  the  hands  of  Joshua  Hoopes,  the  defendant,  became  liable 
to  pay  to  the  brothers  and  sisters  of  Nathan  Taylor,  or  their  repre- 
sentative, the  plaintiff,  jiff  parts  of  the  principal  sum  of  $1687.50. 
The  207  parts  which  had  pertained  to  Nathan  in  his  own  right, 
being,  in  the  year  1804,  merged  and  extinguished  in  the  land  itself, 
and  conveyed  to  Joseph  Baker,  As  to  any  arrearages  of  interest 
on  dower,  accruing  before  the  death  of  Elizabeth  Twaddell,  the 
plaintiff  or  heirs  can  have  no  claim  ;  the  arrearages,  if  any,  belong 
to  the  estate  of  Elizabeth  Twaddell/' 

*The  plaintiff  took  a  writ  of  error  on  this  judgment,  and 
filed  the  following  specifications,  viz. 

1.  The  court  erred  in  not  directing  judgment  to  be  entered  on 
the  case  stated  for  the  plaintiff,  for  the  whole  amount  of  the  defend- 
ant's bond  with  interest. 

2.  The  judge  erred  in  deducting  from  the  plaintiff's  claim  any 
part  of  the  $1687.50,  reserved  to  the  widow  on  the  interest  accrued 
before  his  death. 

Mr.  Kittera,  for  the  plaintiff  in  error. 

Mr.  Dillingham,  who  was  to  argue  for  the  defendant  in  error, 
was  stopped  by  the  court,  whose  opinion  was  delivered  by 

SERGEANT,  J. — Nathan  Taylor,  one  of  eight  children  of  Enoch 
Taylor,  deceased,  took  a  tract  of  land    in  Chester  county,  in  a 
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proceeding  in  partition  in  the  Supreme  Court,  which  had  belonged 
to  his  deceased  father,  at  the  sum  of  2126Z.  8*.  4d.,  at  which 
it  had  been  appraised  by  the  jury,  subject  to  a  lien  thereon,  in 
favor  of  the  parties  to  the  partition  (consisting  of  himself  and 
the  other  children),  for  their  respective  shares  under  the  act  of 
llth  of  April  1799.  Nathan  Taylor  conveyed  to  Joseph  Baker 
in  fee  simple.  All  the  right  of  Baker  was  afterwards  sold  by 
the  sheriff  on  a  subsequent  judgment  and  execution  against  him, 
to  Joseph  Miller,  "  subject  to  all  legal  incumbrances  by  mort- 
gage, or  otherwise  created  prior  to  the  entry  of  the  judgment  on 
which  the  premises  were  sold."  Miller  conveyed  to  the  defend- 
ant, subject  (among  other  things)  to  the  payment  of  the  annual 
dower,  being  the  interest  arising  on  $1687.50,  to  the  widow  of 
Enoch  Taylor,  during  life,  "  and  at  her  decease,  the  payment  of 
the  said  principal  money,  to  and  among  the  legal  heirs  of  said 
Enoch  Taylor,  deceased."  The  plaintiff  received  assignments  from 
the  heirs,  amongst  whom  was  Henry  Taylor,  son  of  Nathan 
Taylor,  deceased,  and  now  contends  that  he  is  entitled  to  the  whole 
sum  of  $1687,50,  with  interest  from  the  decease  of  the  widow. 
The  court  below  rejected  this  claim,  so  far  as  respected  the  share  of 
Nathan  Taylor. 

Nathan  Taylor  becoming  the  owner  of  land  out  of  which  he  was 
to  receive  a  share  of  the  money  charged  upon  it,  and  being  thus 
both  payer  and  receiver,  the  charge  was  extinguished,  and  the 
land  passed  from  him  to  Baker,  free  and  exonerated  therefrom  ; 
when  conveyed  by  the  sheriff  to  Miller,  subject  to  all  legal  incum- 
brances by  mortgage  or  otherwise,  created  prior  to  the  entry  of  the 
judgment  on  which  the  premises  were  sold,  this  share  was  not  a 
legal  incumbrance.  The  next  deed  to  the  defendant  subjects 
the  land  to  the  payment  of  the  sum  of  $1687.50,  to  and  among  the 
legal  heirs  of  Enoch  Taylor.  In  order  to  claim  under  this,  the 
plaintiff  must  show  a  right  in  Henry  Taylor,  to  a  share  as  the  legal 
heir ;  but  it  is  clear  *no  such  right  existed  in  his  father,  or  r*  j  9g 
could  be  transmitted  to  him.  The  case  of  Reigle  v.  Seiger,  ^ 
2  P.  &  W.  348,  resembles  the  present.  There  land  had  been 
taken  by  a  son  at  a  valuation,  subject  to  the  widow's  third,  and  was 
afterwards  sold  at  sheriff's  sale.  It  was  held,  that  the  son  could  not 
recover  from  the  purchaser  at  sheriff's  sale,  his  proportion  of  the 
third,  after  the  widow's  death ;  although  by  the  condition  of 
the  sheriff's  sale,  the  land  was  taken  by  the  purchaser,  subject  to  the 
widow's  dower,  the  interest  to  be  paid  to  her  yearly,  and  after  her 
decease,  the  principal  to  be  paid  to  the  heirs. 

Another  point  in  this  case  is  the  following.  After  the  decease 
of  the  widow,  the  children,  or  their  representatives,  assigned  to  the 
plaintiff  all  their  right  and  title  to  the  widow's  thirds  or  annual 
sum,  as  well  as  the  principal  sum  and  interest  due  thereon.  There 
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were  due  to  the  widow  in  her  lifetime,  some  arrears  of  her  income 
not  received  by  her,  which  the  assignors  claimed  as  next  of  kin  to 
her  under  the  intestate  law.  For  the  amount,  the  defendant  gave 
his  bond  to  the  plaintiff,  and  the  question  is,  whether  the  considera- 
tion for  the  bond  was  a  good  one,  the  defendant  contending  that 
the  assignment  passed  no  title  to  the  arrears  of  income,  and  that 
the  defendant  is  liable  to  the  administrator  of  the  widow.  The 
plaintiff  says  that  the  children,  being  the  next  of  kin,  are  entitled 
as  cestui  que  trusts  ;  that  if  the  administrator  recovered  he  would 
be  liable  over  to  them,  which  would  be  going  through  a  needless 
circuity  of  action,  to  attain  the  same  result.  We  are  of  opinion, 
however,  with  the  court  below,  that  the  objection  is  insurmount- 
able. 

It  is  well  settled,  and  it  is  a  principle  too  salutary  to  be  departed 
from,  that  none  but  the  executor  or  administrator  has  a  legal  right 
to  dispose  of  the  property  and  credits  of  the  deceased,  or  inter- 
meddle with  them.  Whatever  might,  after  a  settlement  according 
to  law,  be  the  ultimate  rights  of  the  next  of  kin,  these  officers  are 
the  channel  through  which  the  property  must  in  the  first  instance 
pass.  If  a  child  or  next  of  kin,  or  even  a  creditor,  whose  claim  is 
superior,  could  under  any  pretence  step  in  and  deal  directly  with 
the  assets,  it  is  obvious  that  letters  testamentary  or  administrations 
would  seldom  be  resorted  to,  and  that  the  precautions  of  the  law 
for  the  selection  of  competent  trustees  for  all  concerned ;  for  giving 
security ;  for  requiring  refunding  bonds ;  and  for  transacting  the 
affairs  of  the  deceased  under  legal  supervision,  would  be  defeated. 
There  can  be  no  doubt  the  administrator  of  the  wife  could  recover 
this  money  again,  though  the  defendant  should  pay  it  to  the  plain- 
tiff. For  a  full  view  of  the  reasoning  on  this  head,  I  refer  to  the 
opinion  of  this  court,  delivered  by  Mr.  Justice  Kennedy,  in  the 
case  of  Eisenbise  v.  Eisenbise,  4  Watts  134,  where  it  was  decided 
that  a  payment  by  a  debtor  to  any  other  than  the  executor  or 
administrator  of  the  deceased,  is  a  mispayment,  and  the  money  so 
paid  may  be  recovered  back  by  the  executor  or  administrator. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Whart.  354,  458 ;  8  W.  A  S.  160. 
Cited  by  the  Court,  11  Casey  516. 

See  also  6  Whart.  282 ;  1  Barr  140 ;  7  Harris  33  ;  11  Wright  407. 
||  Cited  by  the  Court  below  as  to  arrears  of  interest  due  the  widow  being 
recoverable  by  her  administrators,  Hilbish's  Appeal,  8  Norris  493.  | 
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Worrall  against  Khoads. 

IN  ERROR. 

Twenty-one  years  uninterrupted  enjoyment  of  a  right  of  way,  affords  pre- 
sumptive evidence  of  a  grant  of  the  easement,  whether  the  land  over  which 
the  way  passes  be  enclosed  or  unenclosed,  cleared  or  woodland.1 

WRIT  of  error  to  the  Court  of  Common  of  Pleas  of  Delaware 
county,  to  remove  the  record  of  an  action  upon  the  case  brought 
by  Abel  Worrall  against  Joseph  Rhoads,  to  recover  damages  for 
obstructing  the  plaintiffs  right  of  way  from  his  dwelling-house  and 
farm  into  the  public  highway. 

Several  witnesses  were  examined  on  the  trial,  who  proved  that 
the  plaintiff,  and  those  under  whom  he  claimed,  and  others,  had  for 
about  forty  years  used  a  road  across  the  defendant's  land  to  get  to 
the  public  highway.  The  land  over  which  the  road  passed  was 
unenclosed,  and  partly  woodland.  It  also  appeared  that  different 
tracks  had  been  used  across  the  lands  indiscriminately,  according 
as  individuals  wished  to  go  in  one  direction  or  another. 

When  the  evidence  was  closed,  the  plaintiff's  counsel  requested 
the  court  to  charge  the  jury  upon  the  following  points : 

1.  That  an  adverse  enjoyment  of  a  way  over  another's  land  for 
twenty-one  years,  is  a  ground  for  a  jury  to  presume  a  grant. 

2.  And  that  in  this  case,  if  the  jury  believe  from   the  evidence 
that  the  plaintiff,  or  the  occupiers  of  his  farm,  have  used  a  way 
uninterruptedly  over  and  upon  the  land  of  the  defendant  for  more 
than    twenty-one  years,  they  have  a  right    to    presume  a  grant, 
whether  the  ground  over  which  the  way  has  been  used  be  improved 
or  unimproved  land. 

3.  That  the  circumstance  of  individuals  using  different  tracks 
through  the  woods,  and  coming  out  at  different   points  into  the 
public  road,  does  not  militate  against  the  plaintiff's  right,  if  the 
jury  shall  believe  from  the  evidence  that  he  has  used  the  right  of 
way  from   his  own  land,  over  the  land  held  by  the  defendant,  for 
more  than   twenty-one  years    before   the   commencement  of   this 
suit. 

The  court  (Darlington,  President,)  charged  the  jury  upon  these 
points,  as  follows  : 

*"In  answer  to  the  two  first  propositions,  the  jury  are 
advised  that  by  analogy  to  our  act  of  limitations,  an  unin- 

1  ||  By  act  25th  April  1850,  \  21,  P.  L.  572,  Pur.  Dig.  (ed.  1873)  1468,  pi.  1 
(see  notes  thereto),  no  right  of  way  through  unenclosed  woodland  can  there- 
after be  acquired  by  user.|| 
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terrupted  adverse  usage  and  enjoyment  of  a  right  of  way  or  other 
easement  over  the  land  of  another,  will  give  him  a  title  still  to 
enjoy  it;  for  as  such  a  possession  would  give  him  a  possessory 
right  to  the  land  itself,  it  is  reasonable  that  it  should  also  give  a 
right  to  a  minor  interest  arising  out  of  it.  Such  a  possession 
authorizes  the  jury  to  presume  a  grant  or  conveyance  of  some 
sort  of  the  right  of  way ;  but  at  the  very  foundation  of  such  pre- 
sumption is  the  difficulty  of  accounting  for  such  an  adverse  pos- 
session or  enjoyment,  without  such  a  grant  or  conveyance,  and 
this  presumption  would  be  strong  indeed  if  the  enjoyment  of  the 
easement  or  way  were  over  the  improved  or  valuable  fields, 
meadows,  gardens,  or  other  enclosed  lands  of  another,  and  with 
the  appearance  of  being  adverse  to  his  will  and  injurious  to  his 
interest.  But  this  presumption  may  be  weakened  or  rebutted  by 
proof  '  that  although  the  enjoyment  was  with  the  acquiescence  of 
the  owner  of  the  inheritance,  it  was  not  adverse,  but  with  the  leave 
of  the  owner  of  the  soil,'  and  I  think  the  presumption  of  a  grant 
may  also  be  weakened  and  rebutted  by  the  nature  and  situation  of 
the  land  over  which  the  way  is  claimed,  for  I  cannot  believe  that 
the  mere  travelling  of  a  neighbor  or  neighbors  over  one  track,  or 
over  many  and  promiscuous  ones,  over  unenclosed  commons,  or  un- 
enclosed woodland,  even  for  twenty-one  years  or  more,  ought  to  be 
considered  as  the  adverse  enjoyment  of  an  easement,  from  which  a 
jury  should  be  bound  to  presume  a  grant.  Such  an  enjoyment  of 
a  way  could  be  well  accounted  for  without  the  necessity  of  presum- 
ing a  grant ;  it  may  be  well  referred  to  the  leave  or  sufferance  of 
the  defendant,  or  it  would  be  somewhat  like  mutual  trespasses,  or  a 
mixed  possession  of  unimproved  woodland,  where  the  possession 
will  be  adjudged  in  him  who  has  the  title,  and  the  possession  of 
neither  of  them  adverse.  And  unless  the  jury  in  this  case  are 
bound  to  presume  a  grant  of  this  right  of  way,  which  in  our  opin- 
ion they  are  not,  the  plaintiff  has  no  right  to  recover. 

"3.  As  to  the  third  proposition,  it  is  true  if  the  plaintiff  shall 
have  shown  a  right  to  a  way  over  the  lands  of  the  defendant  by  a 
usage  of  twenty-one  years,  on  the  principles  above  stated,  the  cir- 
cumstance of  individuals  using  different  tracks  through  the  woods, 
or  coming  out  at  different  points,  does  not  militate  against  such 
right  of  the  plaintiff." 

The  jury  found  for  the  defendant ;  whereupon  the  plaintiff  took 
a  writ  of  error,  and  filed  the  following  reasons: 

1.  The  court  erred  in  refusing  to  charge  the  law  as  stated  in  the 
1st  and  2d  points  submitted  by  the  plaintiff's  counsel. 

2.  The  court  erred  in  charging  the  jury  that  they  were  not 
bound  to  presume  a  grant  of  the  right  of  way. 

*4291       *^'  ^n  not  cnarg'nS  tne  JurJ  tnat  the  Plaintiff  was  enti- 
J   tied  to  a  way  from  necessity. 
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4.  The  court  erred  in  their  charge  to  tne  jury.  They  should 
have  charged  in  favor  of  the  plaintiff  upon  the  question  of  usage 
of  the  right  of  way. 

Mr.  Edwards,  for  the  plaintiff  in  error,  cited  3  Kent's  Com- 
mentaries 421 ;  3  Cruise's  Digest,  tit.  Ways,  p.  111. 

Mr.  Dick,  contra,  cited  3  Starkie  Evi.  1214  ;•  Woolrych  on 
Ways  14 ;  Cooper  v.  Smith,  9  S.  &  R.  26 ;  Campbell  v.  Wilson, 
3  East  294. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  by  the  record  of 
this  case,  in  which  the  President  Judge  of  the  court  below  can  for 
a  moment  be  supposed  to  have  erred,  arises  out  of  his  instruction 
to  the  jury  on  the  second  point  submitted  by  the  plaintiff's  counsel. 
By  -this  point  the  counsel  requested  the  court  to  charge  the  jury, 
"  that  if  they  believed,  from  the  evidence,  that  the  plaintiff,  or  the 
occupiers  of  his  farm,  had  used  a  way  uninterruptedly  upon  and 
over  the  land  of  the  defendant  for  more  than  twenty-one  years,  they 
had  a  right  to  presume  a  grant,  whether  the  ground,  over  which 
the  way  had  been  used,  was  improved  or  unimproved  land."  To 
this,  although  his  Honor,  the  President  Judge,  in  his  reply,  did 
instruct  the  jury,  that  "  such  possession  authorized  the  jury  to 
presume  a  grant  or  conveyance  of  some  sort  of  right  of  way,"  yet 
he  seems  to  have  neutralized  or  done  away  the  effect  of  it,  if  not 
to  have  negatived  it  entirely  as  to  this  case,  by  saying  at  the  same 
time,  "  I  think  the  presumption  of  a  grant  may  be  weakened  and 
rebutted  by\the  nature  and  situation  of  the  land  over  which  the 
way  is  claimed,  for  I  cannot  believe,  that  the  mere  travelling  of  a 
neighbor  or  neighbors  in  one  track,  &c.,  over  unenclosed  com- 
mons or  unenclosed  woodland,  even  for  twenty-one  years  or  more, 
ought  to  be  considered  as  the  adverse  enjoyment  of  an  easement, 
from  which  a  jury  should  be  bound  to  presume  a  grant,  &c.  And 
unless  the  jury  in  this  case  are  bound  to  presume  a  grant  of  this 
right  of  way,  which  in  our  opinion  they  are.  not,  the  plaintiff  has 
no  right  to  recover." 

By  analogy  to  the  statute  of  limitations  of  21  Jac.  1,  c.  16, 
relating  to  lands  in  England,  the  general  rule  established  on  the 
subject  is,  that  an  uninterrupted  enjoyment  of  such  an  easement 
as  is  claimed  here,  for  the  space  of  twenty  years,  unanswered  and 
unexplained,  affords  presumptive  evidence  of  title.  Campbell  v. 
Wilson,  3  East  294 ;  2  Stark.  Evi.  914,  oth  Amer.  ed.  And 
though  this  presumption  may  be  repelled  by  evidence,  which 
accounts  for  the  *possession  or  user,  without  resorting  to  a 
title,  by  grant  or  otherwise,  yet  I  am  not  aware  that,  before 
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this  case,  it  was  ever  thought,  much  less  adjudicated,  that  the  cir- 
cumstance of  the  land  being  unenclosed,  whether  clear  or  woodland, 
over  which  the  way  or  road  was  used  and  occupied  for  the  space  of 
twenty-one  years,  or  upwards,  was  sufficient  to  repel  or  rebut  the 
presumption.  It  cannot  be  pretended  that  one  man  has  a  right  to 
enter  or  pass,  even  for  a  single  occasion,  upon  the  land  of  another, 
without  some  authority,  either  of  law,  or  by  the  consent  of  the  lat- 
ter, notwithstanding  it  may  be  clear  or  woodland  unenclosed.  And 
certainly  much  less  can  it  be  claimed  that  he  has  a  right  to  do  so,  and 
to  use  it  at  all  times  and  continuously  for  all  purposes  as  his  right 
of  way,  as  would  seem  to  have  been  the  case  here,  without  having 
a  title  to  warrant  it.  "  The  land,"  says  the  author  of  the  Doctor 
and  Student,  diag.  1,  c.  8,  page  30,  "  of  every  man  is  in  the  law 
enclosed  from  other,  though  it  lie  in  the  open  field ;  and  therefore, 
if  a  man  do  a  trespass  therein,  the  writ  shall  be  quare  clausum 
fregit"  So  Mr.  Selwyn,  in  his  Nisi  Prius,  2d  vol.  tit.  Trespass, 
page  481,  Wheat,  ed.,  lays  it  down  that  "the  land  of  every  owner 
or  occupier  is  enclosed  and  set  apart  from  that  of  his  neighbors, 
either  by  a  tangible  and  visible  fence,  as  one  field  is  separated  from 
another  by  a  hedge,  wall,  &c.,  or  by  an  ideal,  invisible  boundary, 
existing  only  in  contemplation  of  law,  as  where  the  land  of  one 
man  adjoins  to  that  of  another  in  the  same  open  or  common  field. 
Hence  every  unwarrantable  entry  upon  the  land  of  another  is 
termed  a  trespass,  by  breaking  his  close."  See  also  3  Bl.  Cora. 
209.  And  accordingly  it  was  held  by  the  Supreme  Court  of  New 
York  in  Wells  v.  Howell,  19  Johns.  385,1  where  the  defendant's 
cattle  entered  the  unenclosed  field  of  the  plaintiff,  and  destroyed 
the  grass,  &c.,  that  the  defendant  was  liable  for  the  damages,  in  an 
action  of  trespass.  For  the  same  reason  it  is  not  justifiable  for  a 
man  to  enter  the  land  of  another  with  his  cattle,  because  it  lies  open 
to  the  highway:  2  Roll.  Abr.  565, 1.  47  :  6  Com.  Dig.  tit.  Trespass, 
D.  p.  383,  Rose's  ed.  An  action  of  trespass  also  lies  for  setting 
the  end  of  a  bridge  on  the  plaintiff's  soil,  though  a  public  highway : 
Lade  v.  Shepherd,  2  Stran.  1004;  or  for  erecting  a  stall  in  a  market, 
without  a  license  from  the  owner :  Mayor,  &c.,  v.  Ward,  Id.  1238  ; 
8.  c.  1  Wils.  107.  And  trespass  was  held  also  to  lie  against  a 
defendant,  who  was  owner  of  the  land,  and  a  ferry  right  on  one  side 
of  the  Monongahela  river  in  this  state,  for  landing  his  passengers 

1  It  is  not  intended,  by  citing  this  case,  to  assert  that  trespass  will  lie  in 
this  state  for  the  same  cause,  because  our  acts  of  assembly,  in  regard  to 
fences,  may  perhaps  be  considered  as  exempting  the  owner  of  cattle  from 
being  liable  to  an  action  of  trespass  on  account  of  their  going  upon  the 
unfenced  land  of  another,  in  consequence  of  the  owner's  permitting  them  to 
run  at  large.  But  it  must  be  observed,  that  we  have  no  act  of  assembly 
which  authorizes  the  owner  of  cattle  to  drive  or  take  them  upon  the  land 
of  another,  whether  fenced  or  unfenced ;  and  if  he  does  HO,  doubtless  an 
action  would  lie. 
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on  the  land  of  the  plaintiff  on  *the  opposite  side,  though  on   HMOI 
a  public  highway:   Chess  v.  Manown,  3  Watts  219.     See  '• 
also  Chambers  v.  Fury,  1  Yeates  167,  and  Cooper  v.  Smith,  9  S.  & 
R.  31,  where  the  same  principle  was  previously  settled  and  recog- 
nised.1 

Now  according  to  the  principle  of  all  these  cases  and  the 
authorities  cited,  there  seems  to  be  no  reason  for  making  any 
distinction  between  the  legal  effect  of  a  person's  occupying,  for  the 
space  of  twenty-one  years,  a  way  over  the  clear  land  of  another, 
which  is  enclosed  by  a  visible  fence,  and  his  clear  or  woodland 
that  is  unenclosed,  or.  enclosed  merely  by  an  ideal  one.  For  all 
are  considered  as  enclosed  by  the  law  ;  and  the  owner  is  entitled 
to  be  protected  in  the  quiet,  exclusive  and  undisturbed  enjoy- 
ment of  the  latter  description  of  land,  as  much,  and  to  as  great 
an  extent  as  in  that  of  the  former.  It  is  therefore  obvious,  that 
such  an  occupation  of  a  way  over  either,  is  equally  opposed  to 
the  absolute  right  and  dominion  of  the  owner  over  his  land,  and 
can  only  be  lawfully  exercised  by  another,  either  as  a  matter  of 
right,  under  a  grant  from  him,  or  by  leave  or  favor.  But  in 
the  absence  of  all  evidence,  tending  to  show  that  such  long-con- 
tinued use  of  the  way  may  be  referred  to  a  license,  or  other  spe- 
cial indulgence,  that  is  either  revocable  or  terminable,  the  conclu- 
sion is,  that  it  has  grown  out  of  a  grant  by  the  owner  of  the 
land  ;  and  has  been  exercised  under  a  title  thus  derived  ;  the 
law  favors  this  conclusion,  because  it  will  not  presume  any  man's 
act  to  be  illegal.  It  is  also  reasonable  to  suppose  that  the  owner 
of  the  land  would  not  have  acquiesced  in  such  enjoyment  for  so 
long  a  period,  when  it  was  his  interest  to  have  interrupted  it, 
unless  he  felt  conscious  that  the  party  enjoying  it  had  a  right  and 
a  title  to  it,  that  could  and  ought  not  to  be  defeated.  And  beside, 
seeing  it  can  work  no  prejudice  to  any  one,  excepting  to  him  who 
has  been  guilty  of  great  negligence,  to  say  the  least  of  it,  public 
policy  and  convenience  require  that  this  presumption  should  be 
made,  in  order  to  promote  the  public  peace,  and  quiet  men  in  their 
possession :  Eldridge  v.  Knott,  Cowp.  215  ;  Hillary  v.  Waller,  12 
Ves.  252.  Now  from  the  evidence  here  it  is  abundantly  clear,  that 
the  plaintiff,  and  those  under  whom  he  claimed,  had  been  in  the 
continued  and  uninterrupted  use  and  enjoyment  of  the  way,  through 
the  land  of  the  defendant,  for  a  period  greatly  above  twenty-one 
years,  not  much  short,  indeed,  if  any  thing,  of  the  time  requisite 
to  give  a  right  by  prescription  ;  for  it  would  seem  to  have  been 
used  by  them  as  far  back,  and  beyond  the  reach  of  the  oldest  wit- 
nesses produced,  without  the  least  title  of  evidence  being  given, 
which  went  to  explain,  qualify  or  show  that  it  was  used  under  a 

1  See  6  W.  &  S.  378 ;  1  Barr  337. 
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license,  or  as  a  matter  of  favor,  or  otherwise  than  as  a  matter  of 
right;  "  and  therefore,"  as  Lord  Ellenborough  says  in  Campbell 
v.  Wilson,  3  East  300,  "comes  to  the  common  case  of  adverse 
enjoyment  of  a  way  for  upwards  of  twenty-one  years,  without  any 
thing  to  qualify  that  adverse  enjoyment." 

*409-i  *We  therefore  think,  that  the  court  erred  in  instructing 
'  the  jury  as  it  did ;  and  instead  thereof,  that  it  ought  to  have 
advised  them,  that  it  was  their  duty,  if  they  believed  the  evidence, 
of  which  there  could  be  no  doubt,  to  presume  a  grant  of  the  right 
of  way  in  favor  of  the  plaintiff,  which  entitled  him  to  the  uninter- 
rupted enjoyment  of  it  against  the  defendant. 

The  questions  involved  in  the  third  and  fourth  errors,  were  not 
made  in  the  court  below,  and  do  not  arise  on  the  record,  and  there- 
fore cannot  be  considered. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  5  Whart.  594 ;  5  W.  &  S.  142;  4  Barr  176  ;  7  Id.  490  ; 
2  Harris  516  ;  8  Id.  434  ;  1  Wright  505  ;  2  Ashmead  218.  (!  23  Smith  110; 
27  Id.  312  ;  8  Norris  228  ;  2  Outerbridge  173 ;  8  W.  N.  C.  491.  |[ 

Cited  by  the  Court,  10  Barr  128 ;  1  Wright  44. 

Followed,  8  Harris  464. 

See  also,  ante,  123  ;  8  Watts  56  ;  8  Harris  335  :  12  Id.  303  :  5  Casey  26  ; 
8  Id.  405  ;  6  Wright  113  ;  14  Id.  366. 

||  Cited  by  the  Court  below,  1 1  Smith  34 ;  distinguished  by  the  Supreme 
Court:  Tinicum  Fishing  Co.  v.  Carter,  Id.  41.|| 


[PHILADELPHIA,  APRIL  3, 1837.] 

Taylor  against  Smith. 

IN    ERROR. 

The  plaintiff  conveyed  a  tract  of  land  to  the  defendant  by  deed,  which 
contained  the  following  clause :  "  Excepting,  nevertheless,  the  aforesaid 
premises  are  subject  to  a  lien  or  dowership  thereon,  in  favor  of  E.  T., 
during  the  term  of  her  natural  life,  according  to  the  form  and  effect  of 
an  act  of  assembly,"  &c.  On  the  same  day  the  defendant  signed  an  agree- 
ment by  which  he  declared  that  he  held  himself  bound  to  the  plaintiff  for 
the  balance  of  the  purchase-money,  "  of  a  certain  tract  of  land  purchased 
of  him  after  paying  off  all  the  judgments  and  demands  against  the  said 
estate."  The  land  was  afterwards  sold  by  virtue  of  an  execution  upon  a 
judgment  against  a  former  owner,  and  purchased  at  the  sheriff's  sale  by  the 
defendant  Held,  ( 1 )  that  the  clause  in  the  deed  did  not  control  the  agree- 
ment, and  consequently  that  the  defendant  was  entitled  to  deduct  the  amouut 
of  the  dower  of  L.  T.  from  the  purchase-money ;  (2)  that  the  purchase-money 
ought  to  have  been  applied  by  the  defendant  to  pay  off  the  incumbrances  in 
the  first  instance,  ana  that  it  was  error  to  charge  the  jury  that  unless  the 
sale  by  the  sheriff  to  the  defendant  was  procured  by  fraud,  he  held  by  title 
paramount,  and  therefore  that  the  consideration  of  the  agreement  had  failed. 
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ERROR  to  the  Court  of  Common  Pleas  of  Chester  county. 

Sarah  Taylor,  administratrix  of  the  goods,  &c.,  of  Ezra  Taylor, 
deceased,  brought  an  action  of  assumpsit  in  that  court  against  John 
Smith,  to  which  the  defendant  pleaded  non  assumpsit,  non  assumpsit 
infra  sex  annos,  and  a  special  plea  of  set-off. 

*0n  the  trial  the  plaintiff  gave  in  evidence  an  instrument  r*4.qq 
of  writing  signed  by  John  Smith  as  follows :  u  I,  John  *• 
Smith,  of  the  township  of  East-town,  in  the  county  of  Chester, 
yeoman,  do  hold  myself  bound  to  Ezra  Taylor,  of  the  township  of 
Upper  Providence,  in  the  county  of  Delaware,  for  the  balance  of 
money  which  are  or  may  be  due,  if  any,  to  the  said  Ezra  Taylor, 
of  the  purchase- money  of  a  certain  tract  of  land  purchased  of  him, 
after  paying  off  all  the  judgments  and  demands  against  the  said 
estate,"  dated  October  13th  1823.  Also,  a  deed  from  the  said 
Ezra  Taylor  and  wife  to  the  said  John  Smith,  of  the  same  date, 
conveying  for  the  consideration  of  $2579.84,  a  plantation  in  Upper 
Providence,  aforesaid,  containing  sixty-five  acres,  one  rood  and  ten 
perches  of  land,  reciting  that  it  was  the  remainder  of  one  hundred 
and  twenty  acres  adjudged  to  said  Ezra  Taylor  under  certain  pro- 
ceedings in  partition,  and  which  James  Kelton,  high  sheriff,  &c., 
conveyed  to  him  by  deed  of  September  8th  1804.  The  deed  from 
Taylor  and  wife  to  Smith  had  this  clause :  excepting,  nevertheless, 
the  aforesaid  mentioned  and  described  premises,  or  piece  of  land,  is 
subject  to  a  lien,  or  dowership  thereon  in  favor  of  Elizabeth 
Taylor,  now  Twaddell,  during  the  term  of  her  natural  life, 
according  to  the  form  and  effect  of  an  act  of  General  Assem- 
bly of  this  Commonwealth,  reference  being  thereunto  had  may 
fully  and  at  large  appear.  Elizabeth  Twaddell  was  the  widow 
of  Enoch  Taylor.  Also,  the  deed  above  recited  from  James 
Kelton,  conveying  the  said  one  hundred  and  twenty  acres  to 
Ezra  Taylor,  deceased,  "subject  nevertheless  to  a  lien  thereon 
in  favor  of  the  other  parties  in  the  said  writ  named,  until  pay- 
ment be  made  of  their  shares  of  the  valuation  money  according 
to  act  of  assembly;"  on  which  said  deed  are  indorsed  the  receipts 
of  the  other  parties  in  interest  (being  the  brothers  and  sisters  of 
said  Ezra  Taylor),  acknowledging  to  have  received  from  said  Ezra 
Taylor  their  full  shares  of  the  valuation  of  the  said  premises, 
excepting  their  shares  of  the  widow's  thirds  after  her  death. 

The  plaintiff  also  gave  in  evidence  some  parol  evidence  showing 
the  acts  and  declarations  of  the  parties,  Ezra  Taylor  and  John 
Smith,  after  the  execution  of  said  agreement,  and  deed  of  October 
13th  1823,  and  then  rested  her  case. 

The  defendant  then  gave  in  evidence,  amongst  other  things,  that 
part  of  the  said  one  hundred  and  twenty  acres  were  sold  by  the 
said  Ezra  Taylor  to  the  directors  of  the  poor,  prior  to  the  year 
1821,  and  it  was  at  that  time  agreed  between  the  said  Ezra  and 
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the  said  directors,  that  $511.50  should  be  the  principal  of  the  thirds 
payable  to  and  amongst  the  heirs  or  parties  in  the  partition,  at  the 
death  of  the  said  Elizabeth  Twaddell,  out  of  the  land  sold  to  Smith, 
the  interest  of  which  was  payable  to  the  said  Elizabeth  during  her 
life,  and  was  paid  by  the  said  Ezra  up  to  near  the  time  of  the  sale 
*4341  to  *Sm'tn*  Also,  certain  judicial  proceedings  whereby  it 
J  appeared  that  the  premises  thus  sold  to  Smith,  had,  subse- 
quently to  the  sale  to  him,  been  sold  by  the  sheriff  of  Delaware 
county,  and  purchased  in  by  Smith,  by  virtue  of  an  execution 
issued  to  collect  a  debt  due  to  Nathan  Heacock  from  Nathan  Tay- 
lor, deceased,  father  of  Enoch  Taylor,  which  debt  had  been  prose- 
cuted to  judgment,  execution,  levy  and  condemnation  of  the  land 
in  question  prior  to  the  sale  from  Taylor  and  wife  to  Smith.  Also, 
the  wills  of  Nathan  Taylor,  deceased,  and  of  Enoch  Taylor,  deceased, 
showing  amongst  other  things,  the  devise  of  the  said  one  hundred 
and  twenty  acres  by  Nathan  to  Enoch,  and  the  devise  by  Enoch 
of  the  one  hundred  and  twenty  acres  and  other  lands  to  the  parties 
in  the  said  proceedings  in  partition.  Also,  the  report  of  certain 
men  appointed  under  the  directions  of  the  latter  will  to  value  the 
real  estate  of  the  said  Enoch.  Also,  that  the  mortgage,  judg- 
ments and  demands  against  the  said  premises  sold  by  Taylor  and 
wife  to  Smith,  including  the  said  sum  of  $511.50,  which  the 
defendant  paid  or  was  bound  to  pay,  amounted  to  more  than  the 
said  consideration  of  $2579.84. 

And  after  having  given  certain  other  evidence,  the  defendant 
closed  his  evidence  also ;  and  requested  the  court  to  charge  the 
jury  as  follows : 

1.  That  by  the  terms  of  the  agreement  between  Ezra  Taylor 
and  John  Smith,  dated  October  13th  1823,  and  on  which  this  suit 
is  founded,  John  Smith  was  only  bound  to  account  for  any  balance 
which  might  remain  of  the  purchase-money  after  the  payment  of 
liens,  including  the  sum  due  at  the  death  of  Elizabeth  Twaddell, 
which  was  a  "demand"  against  the  land  of  Ezra  Taylor. 

2.  That  the  contract  of  the  parties,  as  evidenced  by  the  said 
agreement,  is  not  altered  or  controlled  by  the  clause  in  the  deed 
from  Taylor  to  Smith,  dated   October  13th  1823,  the  said  clause 
subjecting  the  lands  in  the  hands  of  Smith  only  to  the  payment  of 
the  yearly  sum  to  Elizabeth  Twaddell,  as  settled  by  the  parties 
during  her  lifetime. 

3.  That  the  construction  of  the  written  agreements  and  cove- 
nants between  .the   parties   is   matter  of  law  and  for  the  court, 
and   in  construing  these  agreements  and  covenants  no   attention 
is  to  be  paid  to  the  subsequent  acts  and  declarations  of  the  parties 
or  the  interpretation  they  may  have  put  upon  them. 

4.  Under  the  evidence  in  this  case,  Ezra  Taylor  was  not  entitled 
to  receive  any  part  of  the  sum  of  $511.50,  remaining  charged  on 
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the  land  at  the  death  of  Elizabeth  Twaddell,  and  consequently 
the  plaintiff  is  not  entitled  to  recover  any  portion  of  the  said  sum 
of  $511.50  in  this  action. 

5.  Even  if  any  portion  of  the  said  sum  of  $511.50  be  due  to 
the  estate  of  said  Ezra  Taylor,  the  plaintiff  is  not  entitled  to  re- 
cover the  same  against  the  defendant  in  this  action. 

*6.  Unless  the  sale  made  by  the  sheriff  at  the  suit  of  r*.ioc 
Nathan  Heacock  was  procured  by  fraud  on  the  part  of  "- 
Smith,  he  held  the  land  so  sold  by  title  paramount  to  the  title 
of  Ezra  Taylor,  and  therefore  the  consideration  for  entering  into 
said  agreement  having  failed,  the  plaintiff  is  not  entitled  to  recover 
against  the  defendant  in  this  action,  for  any  alleged  breach  of  said 
agreement. 

7.  The  plaintiff  having  failed  to  show  any  acknowledgment,  not 
inconsistent  with  a  promise  to  pay,  by  the  defendant,  of  any  defi- 
nite claim  of  the  plaintiff  within  six  years  before  the  commence- 
ment of  this  action,  the  statute  of  limitations,  under  the  pleading 
in  this  case  operates  to  bar  the  plaintiff  from  the  recovery  of  any 
sum  due  under  the  said  agreement  of  October  13th  1823. 

The  court  (Darlington,  President,)  charged  the  jury  on  all  the 
points  (except  the  seventh)  as  requested  by  the  defendant's  coun- 
sel. 

The  jury  having  found  for  the  defendant,  the  plaintiff  removed 
the  record  by  writ  of  error,  and  filed  the  following  specifications. 

1.  The  court  erred  in  charging  the  jury  that  by  the  terms  of 
the  agreement  between  Ezra  Taylor  and  John  Smith,  dated  Octo- 
ber 13th  1823,  and  on  which  this  suit  was  founded,  John  Smith 
was  only  bound  to  account  for  any  balance  which  might  remain  of 
the   purchase-money  after   payment  of  liens,   including  the  sum 
due  at  the  death  of  Elizabeth  Twaddell. 

2.  The  court  erred  in  charging  the  jury  that  the  contract  of  the 
parties,  as  evidenced  by  the  said  agreement,  is  not  altered  or  con- 
trolled by  the  clause  in  the  deed  from  Taylor  to  Smith,  dated  Octo- 
ber 13th  1823,  the  said  clause  subjecting  the  lands  in  the  hands  of 
Smith  only  to  the  payment  of  the  yearly  sum  to  Elizabeth  Twad- 
dell, as  settled  by  the  parties  during  her  lifetime. 

3.  The  court  erred  in  charging  the  jury  that  no  attention  was 
to  be  paid  to  the  subsequent  acts  and  declarations  of  the  parties 
in  the  construction  of  the  agreement  or  the  interpretation  they 
may  have  put  upon  them. 

4.  The  court  erred  in  charging  the  jury  that  under  the  evidence 
in  this  case,    Ezra  Taylor  was  not  entitled    to  receive    any  part 
of  the   sum  of  $511.50,  remaining  charged  on  the  land  at  the 
death  of  Elizabeth  Twaddell,  and  consequently  the  plaintiff  is  not 
entitled  to  recover  any  portion  of  the  sum  of  $511.50  in   this 
action. 
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5.  The  court  erred  in  charging  the  jury  that  unless  the  sale 
made  by  the  sheriff  at  the  suit  of  Nathan  Heacock  was  procured 
by  fraud  on  the  part  of  Smith,  he  held  the  land  so  sold  by  title 
paramount  to  the  title  of  Ezra  Taylor,  and  therefore  the  consider- 
ation for  entering  into  said  agreement  having  failed,  the  plaintiff 
is  not  entitled  to  recover  against  the  defendant  in  this  action  for 
any  alleged  breach  of  said  agreement. 

The  case  was  argued  by  Mr.  Dick  and  Mr.  Dillingham,  for  the 
436*1   *plaintiff  i°  error ;  and  by  Mr.  BM  and  Mr.  Edwards,  for 
^   the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  obvious  intent  of  the  original  agreement 
was  that  the  vendee  should  pay  no  more  than  the  balance  after 
payment  of  the  incumbrances  ;  or  in  the  words  of  the  parties,  "  all 
judgments  and  demands  against  the  estate" — terms  large  enough 
to  comprehend  everything  that  was  a  charge  on  it.  How  far, 
then,  is  their  generality  controlled  by  the  clause  in  the  convey- 
ance :  "  excepting,  nevertheless,  the  aforesaid  mentioned  and 
described  premises  or  piece  of  land,  is  subject  to  a  lien  or  dower- 
ehip  thereon,  in  favor  of  Elizabeth  Taylor,  now  Twaddell,  during 
the  term  of  her  natural  life,  according  to  the  form  and  effect 
of  an  act  of  the  General  Assembly."  It  is  difficult  to  conjecture 
what  the  parties  meant  by  this.  They  may  have  intended  to 
express  that  the  land  was  sold  subject  to  the  widow's  annuity,  or 
even  payment,  to  the  other  children,  of  the  principal  retained  in 
the  vendor's  hands  during  her  life.  It  is,  however,  not  distinctly 
said  that  it  was  sold  subject  to  anything.  The  clause  is  in  form 
a  recital  which  may  have  been,  and  probably  was  intended  to 
show  that  the  parties  were  apprised  of  the  fact,  and  that  there 
was  no  design  to  covenant  against  it;  or  what  is  more  probable 
still  is,  that  it  was  introduced  by  the  scrivener  because  there  was 
a  similar  recital  in  the  preceding  link  of  the  title.  In  this  state 
of  palpable  obscurity,  the  meaning  is  to  be  taken  most  strongly 
against  the  grantor,  who  was  the  person  to  avoid  ambiguity  by 
speaking  out;  and  the  clause  is  therefore  entitled  to  no  influ- 
ence. Most  certainly  it  never  was  intended  that  the  vendee  should 
discharge  this  incumbrance  out  of  his  own  pocket,  if  there  were 
purchase-money  to  answer  it. 

But  the  jury  were  directed  that  unless  the  subsequent  sale  to 
the  defendant  were  procured  by  fraud,  he  held  by  title  para- 
mount ;  and  that  the  consideration  of  the  agreement  having  thus 
failed,  the  plaintiff  could  not  recover  on  it.  This  superseded  all 
inquiry  as  to  the  extent  of  the  incumbrances.  Such  a  construc- 
tion, however,  would  put  it  in  the  vendee's  power  to  get  rid  of 
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the  bargain  by  refusing  to  perform  his  own  part  of  it.  The 
obvious  intent  was  that  the  purchase-money  should  be  applied  to 
the  incumbrances  in  the  first  instance  ;  and  the  jury,  instead  of 
being  told  that  the  defendant  held  paramount  unless  the  sheriff's 
sale  had  been  procured  by  fraud,  should  have  been  told  that  the 
very  fact  of  suffering  the  property  to  be  sold,  was  itself  a  fraud. 
The  qualification  thus  introduced,  instead  of  being  a  benefit  to  the 
plaintiff,  was  an  injury,  as  it  tended  to  mask  the  real  nature  of 
the  transaction.  At  the  least,  it  tended  to  perplex  and  mislead ; 
and  was,  in  that  particular  view,  erroneous.  It  was  out  *of  r^jQ-T 
the  vendee's  power  to  get  rid  of  the  bargain  by  any  such  "• 
contrivance.  Even  had  the  purchase  not  been  procured  by  fraud, 
there  would  be  no  reason  why  the  defendant  should  be  cut  loose 
from  his  bargain,  being  placed  in  statu  quo  by  a  deduction  from 
the  purchase-money.  Before  another  jury,  then,  the  inquiry  will 
be  whether  the  purchase-money  has  been  exhausted  by  outstanding 
liens — and  here  it  may  be  proper  to  say,  that  the  vendor's  share 
ef  the  principal  retained  by  him  for  the  use  of  the  widow,  was 
extinguished  in  his  hands,  by  the  union  in  his  person  of  the  charac- 
ters of  debtor  and  creditor — and  whatever  residue  there  may  be, 
if  any,  will  be  recovered. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  7  Watts  157. 
See  ante,  425. 


[PHILADELPHIA,  APRIL  4,  1837.] 

Chambers  against  Carson. 

Where  lands  situate  in  Dauphin  county  had  been  sold  by  virtue  of  an 
execution  upon  a  judgment  obtained  in  1797,  in  the  Supreme  Court  in  Phila- 
delphia, on  a  scire  facias,  upon  a  mortgage,  it  was  held,  that  the  acknowl- 
edgment of  the'  sheriffs  deed  could  not,  under  the  act  of  1836,  be  made  before 
the  Supreme  Court  in  the  Eastern  District,  but  must,  if  made  in  that  court, 
be  made  at  its  sessions  in  the  Middle  District. 

A  SALE  of  the  mortgaged  premises  having  been  made  under  the 
execution  in  this  case  (see  ante,  p.  9,  and  p.  365),  the  sheriff  of 
Dauphin  county  came  into  court  this  day,  to  make  acknowledg- 
ment of  the  deed,  which  was  opposed  by  Mr.  MeClure  and  Mr. 
Kitten,  on  the  ground  that  the  acknowledgment  could  be  received 
in  the  Middle  District  alone,  where  only  a  motion  to  set  aside  the 
sale  which  they  intended  to  make,  could  be  entertained.  They 
cited  the  act  of  16th  June  1836,  sec.  16. 

Mr.  Bayard,  and  Mr.  Sergeant,  contra,  cited  the  act  of  1705, 
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relating  to  mortgages;  and  the  act  of  1799,  sec.  10,  relating  to 
testatum  executions ;  and  McCormick  v.  Meason,  1  S.  &  R.  92. 

*The  opinion  of  the  court  was  delivered  by 
SERGEANT,  J. — By  the  4th  section  of  the  act  of  1705, 
the  sheriff,  on  a  sale  of  land,  was  to  give  the  buyer  a  deed  duly 
executed  and  acknowledged  in  court,  for  what  was  sold,  as  thereto- 
fore had  been  used  upon  the  sheriffs  sale  of  lands.  The  construc- 
tion of  this  section  was,  that  the  acknowledgment  ought  to  be  in 
the  court  from  which  the  venditioni  exponas  issued,  and  to  which 
it  was  to  be  returned.  The  inconvenience  was  not  then  great, 
because  the  extent  of  the  inhabited  part  of  the  state  was  small, 
and  the  sheriff  would  not  have  far  to  travel.  McCormick  v. 
Meason,  1  S.  &  R.  92.  As  the  settlement  and  population  of  the 
state  extended,  the  inconvenience  began  to  be  more  felt ;  and  by 
the  act  of  18th  April  1791,  it  was  enacted,  that  when  lands  Mere 
sold  by  the  sheriffs  of  the  several  counties,  by  writs  of  fieri  facias, 
levari  facias,  or  venditioni  exponas,  issuing  out  of  the  Supreme 
Court,  they  might  acknowledge  their  deeds  before  the  justices  of 
the  Supreme  Court,  or  one  of  them  at  t*heir  court  of  Nisi  Prius, 
held  in  and  for  the  county  in  which  the  lands  lay — and  when  sold 
under  writs  of  testatum,  the  sheriff  might  acknowledge  the  deed  in 
the  Court  of  Common  Pleas  of  the  county  wherein  the  sale  was 
made.  The  act  of  20th  March  1799,  erecting  the  Circuit  Courts, 
pursued  the  same  system,  and  authorized  the  acknowledgment  on 
sales  by  testatum,  or  other  writs  grounded  thereon,  issued  either  by 
the  Supreme  or  Circuit  Courts,  to  be  made  before  the  justices 
of  the  Circuit  Courts  in  the  counties  where  the  lands  lay  or  were 
situate,  or  in  the  courts  where  the  executions  issued. 

The  96th  section  of  the  act  of  16th  June  1836,  seems  to  be 
intended  as  a  substitute  for  these  laws,  and  to  make  provision  for 
every  case  of  acknowledgment  of  a  sheriffs  deed.  It  takes  away 
the  option  which  the  sheriff  had  in  the  cases  before  mentioned,  to 
acknowledge  his  deed  before  the  court  from  which  the  process  issued, 
or  a  court  in  the  county  where  the  lands  were  situate,  and  requires 
that  in  certain  cases  the  former  mode  shall  be  pursued,  and  in  other 
cases  the  latter  mode.  Being  inconsistent  with  the  existing  acts,  it 
must  be  considered,  though  merely  affirmative,  as  a  repeal  of  them. 
It  enacts,  that  the  acknowledgment  of  deeds  of  real  estate  sold 
upon  execution  shall  be  made  as  follows:  1.  In  the  cases  of  execu- 
tions from  the  Supreme  Court,  the  acknowledgment  shall  be  made 
by  the  officer  who  executed  the  deed  before  the  said  court  in  bane, 
sitting  within  the  respective  district,  or  before  one  of  the  judges  of 
the  said  court,  sitting  at  Nisi  Prius  within  the  county,  in  which 
such  real  estate  may  be — or  before  the  Court  of  Common  Pleas  of 
the  county,  or  the  District  Court  of  the  city  and  county  in  which 
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such  real  estate  may  be.  The  part  of  the  sentence  ending  at  the 
words,  "respective  district,"  is  incomplete,  and  needs  something  to 
explain  to  what  these  words  refer.  This  is  to  be  found  in  what 


*completes  the  whole  sentence,  namely,  "  in  which  such  real 


[*439 


estate  may  be."  This  seems  to  be  the  natural  and  obvious 
mode  of  interpreting  it,  and  such  construction  of  the  sentence 
with  that  meaning  in  view,  is  not  an  uncommon  one  in  the  other 
clauses  of  this  act,  and  indeed  in  every  species  of  composition.  It 
is  besides  consonant  with  the  spirit  of  the  act,  which  seems  to  be 
to  make  as  nearly  as  could  be  done  consistently  with  retaining  the 
jurisdiction  of  the  Supreme  Court,  the  neighborhood  in  which  the 
land  lies  and  the  sale  occurs  the  place  where  the  deed  shall  be 
acknowledged.  This  is  not  only  a  convenience  to  the  sheriif,  an 
officer  who  ought  not  needlessly  to  be  drawn  to  a  great  distance, 
but  also  to  the  parties ;  for  the  100th  section  gives  to  the  court 
where  the  acknowledgment  is  to  take  place,  the  power  to  inquire 
into  the  sale,  and  set  it  aside,  and  order  distribution  of  the  pro- 
ceeds when  paid  into  court.  These  proceedings  may  require  the 
examination  of  witnesses  and  many  details  of  evidence,  which  can 
be  despatched  on  or  near  the  spot  with  greater  advantage  and 
convenience  than  at  a  distance,  and  with  much  less  expense. 

The  second  clause  adopts  the  same  principle  in  cases  of  testa- 
turn  writs  of  execution,  by  directing  that  the  acknowledgment 
may  be  made  before  the  Court  of  Common  Pleas  of  the  county 
or  District  Court  of  the  city  and  county  in  which  such  real 
estate  may  be.  And  in  the  third  clause  it  is  enacted,  that  in  all 
other  cases  (which  negatives  this  mode  in  the  former  cases,)  the 
acknowledgment  shall  be  made  in  the  court  from  which  the  execu- 
tion issued.  Here  the  county  in  which  the  process  issued,  and  the 
place  of  situation  of  the  lands  sold  are  the  same,  and  no  inconve- 
nience can  occur.  For  these  reasons  we  are  of  opinion,  that  the 
acknowledgment  of  the  deed  for  lands  sold  in  the  county  of  Dau- 
phin, by  the  sheriff  of  that  county,  cannot  be  received  here,  but 
if  taken  by  the  Supreme  Court,  must  be  at  its  session  at  Harris- 
burg,  for  the  Middle  District. 

Acknowledgment  refused. 


*[PHILADELPHIA,  APRIL  8,  1837.]  [*440 

Ex  parte  McDonald. 

The  power  of  the  governor  to  grant  pardons,  does  not  authorize  the  remis- 
sion of  the  costs  to  the  payment  of  which  a  prisoner  may  have  been  sen- 
tenced upon  conviction  of  an  offence. 
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ON  a  habeas  corpus  to  the  keeper  of  the  prison  of  the  county  of 
Philadelphia,  to  bring  up  the  body  of  Charles  McDonald,  it 
appeared  that  the  prisoner  was  in  custody  under  several  sentences 
of  the  Recorder's  Court  of  the  Northern  Liberties,  &c.,  at  February 
term,  1837,  viz.,  one  for  keeping  a  tippling  house,  and  five  for 
assaults  and  batteries. 

Mr.  Kennedy,  for  the  prisoner,  produced  two  pardons  granted 
by  the  governor,  viz.,  one  dated  the  15th  of  March  1837,  which 
remitted  first,  a  sentence  upon  a  conviction  of  assault  and  battery, 
at  October  Term  1836,  of  the  said  court;  and  secondly,  four 
several  convictions  at  February  Term  1837,  of  the  same  court,  one 
of  which  was  for  a  riot,  assault  and  battery ;  and  the  other  pardon, 
dated  the  29th  of  March  1837,  remitted  the  costs  in  a  case  of 
assault  and  battery,  tried  at  October  Term  1837. 

Mr.  Binn*  appeared  for  the  Inspectors  of  the  Prison. 

THE  COURT  said  that  the  costs  being  the  property  of  the  seve- 
ral officers  to  whom  they  were  payable,  could  not  be  remitted  by 
the  governor,  who  could  only  absolve  from  the  imprisonment  for 
the  offence ;  and  therefore,  independently  of  the  variance  between 
the  convictions  and  pardons,  the  prisoner  was  not  entitled  to  be 
discharged. 

Prisoner  remanded. 

Cited  by  Counsel,  3  Barr  129. 

Cited  by  the  Court  below,  4  Casey  299. 

Cited  by  the  Court,  10  Wright  452. 

See  also  9  Watte  142 ;  4  Barr  144 ;  7  Wright.  59 :  9  Id.  375 ;  10  Id.  357. 
||  Duncan  ».  Commonwealth,  4  S.  &  R.  450,  451. || 

H  Recognised  and  distinguished  from  the  case  of  a  remittance  by  the  gover- 
nor of  a  forfeited  recognisance  of  bail  for  the  prisoner's  appearance :  Com- 
monwealth t.  Shiek,  11  Smith  495.|| 


*441]  ^PHILADELPHIA,  APRIL  17,  1837.] 

Ott  against  Lyons. 

IN  ERROR. 

The  defendant  being  the  obligor  in  five  bonds  given  to  A.,  each  condi- 
tioned for  the  payment  of  $600  annually  on  the  1st  of  April  in  each  year 
from  1818  to  1822,  entered  into  an  agreement  with  A.  in  1822,  in  which  it 
was  recited  that  only  a  small  part  of  the  money  had  been  paid,  and  that  A. 
was  willing  to  allow  further  time ;  and  it  was  agreed  that  the  defendnnr 
should  pay  $100  each  year  of  principal,  until  the  whole  should  In-  paid. 
In  1825  A.  assigned  two  of  the  bonds  to  !'>..  who  in  1826  entered  into  an 
agreement  with  the  defendant,  in  which  it  was  recited  that  he  (B.)  had  pur- 
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chased  the  bonds,  and  had  agreed  "  to  stand  by  and  fulfil  the  stipulations  and 
conditions  contained"  in  the  former  agreement,  and  the  defendant  agreed  to 
pay,  on  the  1st  of  April  following  $100,  and  so  on  yearly  until  the  whole  was 
paid.  In  an  action  on  the  two  bonds  assigned  to  B.,  it  was  held  that  the 
defendant  could  not  give  in  evidence  two  of  the  bonds  which  had  been  paid 
by  the  defendant  to  A.  before  the  agreement  of  1826. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Northampton  county,  to  remove  the  record  of  an  action  of  debt 
brought  in  that  court  to  Term  1835,  by  Samuel  Ott,  assignee 

of  Peter  Ott,  who  was  assignee  of  Andrew  Whitesell,  against  Robert 
Lyons. 

The  plaintiff  declared  on  two  bonds,  each  dated  the  26th  day  of 
February  1817,  given  by  the  defendant  to  Andrew  Whitesell,  and 
assigned  by  Whitesell,  on  the  22d  of  October  1825,  to  Peter  Ott, 
and  by  Peter  Ott,  on  the  2d  of  April  1835,  to  the  plaintiff:  the 
first  bond  for  $600  payable  on  the  1st  of  April  1821 ;  and  the 
second  for  a  like  sum  payable  on  the  1st  of  April  1822.  The  plea 
was  payment,  with  leave,  &c. 

On  the  trial  before  Judge  Banks,  on  the  — th  of 1836, 

the  plaintiff  gave  in  evidence  the  two  bonds,  upon  each  of  which 
were  endorsements  of  interest  to  the  first  of  April  1834,  and 
on  the  first  bond  two  receipts  for  $100  each,  on  account  of  principal. 

The  defendant  then  gave  in  evidence  an  article  of  agreement 
between  Andrew  Whitesell  and  Robert  Lyons,  dated  the  8th  of 
February  1822,  reciting  Lyon's  indebtedness  to  Whitesell  by  five 
bonds,  each  conditioned  for  the  payment  of  $600  annually,  on  the 
first  of  April  in  each  year,  from  1818  to  1822,  which  were  secured 
by  a  mortgage :  that  a  small  part  only  had  been  paid,  and  that 
Whitesell  was  willing  to  allow  further  time  for  payment  of  the  prin- 
cipal sum  on  his  fulfilling  the  agreements  therein  contained,  viz. : 
That  the  *said  Robert  should  pay  the  said  Andrew  $100,  [-#440 
immediately  after  the  execution  of  said  agreement,  and  "- 
$200.42  being  something  more  than  arrears  of  interest  on  the  1st 
day  of  April  1822,  and  the  sum  of  $100  on  account  of  the  said 
principal,  together  with  the  interest  on  the  whole  principal  sums  on 
the  first  day  of  April  in  each  succeeding  year  until  the  whole 
should  be  paid :  and  the  said  Whitesell  agreed  that  if  Lyons  should 
make  the  payments  of  the  said  bonds  and  mortgage,  he  would  wait 
for  the  payment  thereof  during  the  times  aforesaid :  and  it  was  fur- 
ther agreed  and  understood  that  the  said  agreement  was  not  to 
affect  the  security  of  the  said  mortgage  or  bonds,  and  in  case  the 
said  Robert  Lyons  should  fail  to  comply  with  the  agreement,  it 
should  be  at  the  option  of  the  said  Andrew  Whitesell  to  consider 
the  agreement  void,  and  to  proceed  upon  his  bond  and  mortgage. 
The  defendant  also  gave  in  evidence  an  agreement  made  on  the 
28th  day  of  January  1826,  between  Peter  Ott  and  Robert  Lyons, 
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as  follows  :  "  Whereas  I,  Peter  Ott,  having  purchased  from  Andrew 
Whitesell  the  bonds  and  obligations  against  the  within  named 
Robert  Lyons,  and  having  and  do  hereby  agree  for  myself,  my 
heirs,  &c.,  to  stand  by  and  fulfil  the  stipulations  and  conditions 
contained  in  the  within  memorandum — and  it  is  now  fully  under- 
stood that  the  said  Robert  Lyons  agrees  to  pay  on  the  first  of  April 
next,  $100  with  the  interest,  and  so  on  yearly,  and  every  year 
$100  with  the  interest,  until  the  whole  obligations  are  paid."  The 
defendant  then  gave  in  evidence  one  of  the  said  bonds  payable  on 
the  1st  of  April  1820,  for  $600,  which  bond  had  been  assigned  to 
Peter  Ott,  and  settled  with  him  by  the  defendant.  The  defendant 
then  offered  in  evidence  two  bonds,  dated  the  26th  of  February 
1817,  from  Robert  Lyons  to  Andrew  Whitesell ;  the  first  payable 
on  the  1st  of  April  1818,  for  $600,  the  second  on  the  1st  of  April 
1819,  for  $600  dollars ;  which  bonds  had  not  been  assigned  to 
Peter  Ott,  but  were  paid  by  Lyons  to  Andrew  Whitesell  before  the 
agreement  of  the  28th  of  January  1826. 

To  the  admission  of  which  two  bonds  with  their  endorsements  in 
evidence,  the  plaintiff  by  his  counsel  objected. 

1st.  Because  in  the  notice  of  special  matter  given  him  by  the 
defendant's  counsel,  there  was  no  notice  that  these  bonds  would  be 
offered  in  evidence. 

(The  notice  of  special  matter  referred  to  after  stating  the  suit, 
proceeded  as  follows  : — "  Under  the  pleading  in  this  case,  the  de- 
fendant will  offer  in  evidence,  on  the  trial  thereof,  an  agreement, 
whereof  the  following  is  a  copy  ;  the  covenants  of  which,  he  avers, 
have  been  kept  by  him."  Then  followed  copies  of  the  agreements 
above  recited.) 

2d.  Because  the  bonds  offered  in  evidence  were  paid  and  set- 
tled before  the  agreement  of  the  28th  of  January  1826,  and  the 
$440-1   defendant  *could  not  show  any  thing  that  was.  done  before 
J   fhat  date,  for  the  purpose  of  affecting  said  agreement  or  the 
bonds  now  in  suit. 

The  court  overruled  the  objections  and  admitted  the  evidence ; 
and  the  plaintiff's  counsel  excepted  to  the  decision. 

A  verdict  having  been  given  for  the  defendant  upon  the  evidence, 
the  plaintiff  removed  the  cause  to  this  court,  and  assigned  for  error 
the  admission  of  the  evidence. 

Mr.  Hepburn,  for  the  plaintiff  in  error,  argued  that  the  agree- 
ment of  1826  governed  the  contract  of  the  parties,  and  that  agree- 
ment had  reference  only  to  the  bonds  purchased  by  the  plaintiff. 
The  bonds  paid  previously  to  1826  were  not  admissible,  therefore, 
in  evidence. 

Mr.  Ihrie,  for  the  defendant  in  error,  contended,  1st,  that  the 
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bonds  were  evidence  under  the  plea  of  payment  without  notice ; 
and  if  notice  was  necessary,  that  the  rule  of  court  in  respect  to  it 
was  complied  with.  Snyder  v.  Bachman,  8  S.  &  R.  338  ;  Barnes 
v.  McCJinton,  3  P.  &  W.  67  ;  Lodge  v.  Simonton,  2  Id.  439.  2d. 
That  the  plaintiff  was  bound  by  the  agreement  of  1822,  which  was 
referred  to  and  affirmed  by  that  of  1826.  Wheeler  v.  Hughes,  1 
Dall.  23 ;  Davis  v.  Barr,  9  S.  &  R.  137  ;  Frantz  v.  Brown,  1  P.  & 
W.  257. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  admissibility  of  the  evidence  depends  on  the 
construction  of  the  agreement  of  the  28th  of  January  1826.  The 
counsel  for  the  defendant  in  error,  have  treated  it  as  a  ratifi- 
cation, in  all  its  parts,  of  the  previous  agreement  between  White- 
sell  and  Lyons ;  but  if  this  be  so,  it  is  not  easy  to  perceive  why 
the  agreement  of  1826  was  made,  for  the  assignment  of  itself 
worked  no  change  in  the  rights  and  obligations  of  either  party ; 
they  remain  precisely  as  before  the  assignment.  But  the  parties 
must  have  had  something  else  in  view,  for  the  latter  is  not  a  ratifi- 
cation of  the  former,  but  a  new  and  distinct  agreement  between 
the  assignee  and  obligor,  entered  into  after  the  assignment,  con- 
taining a  different  stipulation  by  Lyons,  without  reference  to  the 
performance  of  the  covenants  contained  in  the  first  agreement. 
The  former  agreement  is  incorporated  in  the  latter  so  far  as 
respects  the  covenants  of  the  obligor,  but  no  further ;  the  engage- 
ments of  the  obligor  are  entirely  changed ;  and  this  seems  to  have 
been  the  reason,  the  assignee  and  obligor  have  entered  into  a 
new  contract.  The  agreement  of  the  28th  of  January  1826,  re- 
cites that  Peter  Ott  had  purchased  from  Andrew  Whitesell,  "  the 
bonds  and  obligations  of  the  within  named  Robert  Lyons,"  re- 
ferring to  the  bonds  and  obligations  which  remained  unpaid,  and 
not  to  those  which  had  been  cancelled  by  *  Whitesell  be-  [*AAA 
fore  the  assignment.  Ott  having,  by  the  assignment  of  the  ^ 
22d  of  October  1823,  become  owner  of  the  bonds  and  mortgage, 
covenants  that  he  will  fulfil  the  conditions  and  stipulations  con- 
tained in  the  former  agreement,  viz.  :  that  he  will  allow  further 
time  for  payment ;  in  consideration  of  which  Lyons  agrees  that  he 
will  pay  Ott,  the  assignee,  on  the  1st  of  April  then  next  ensu- 
ing, one  hundred  dollars,  with  the  interest  on  the  whole  sum,  and 
so  on  yearly,  and  every  year,  one  hundred  dollars,  with  the  inter- 
est, until  the  whole  obligations  are  paid.  It  is  further  provided, 
that  in  case  Lyons  fail  to  comply  with  the  agreement,  it  shall  be  at 
the  option  of  the  obligee  to  consider  the  agreement  void,  and  to 
proceed  upon  the  bonds  and  mortgage.  The  only  mode,  there- 
fore, by  which  the  defendant  could  defeat  the  action  which  was 
brought  to  enforce  the  payment  of  the  whole  amount,  was  by  proof 
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of  the  performance  by  him,  of  the  last  agreement,  viz.  :  by  pay- 
ment of  one  hundred  dollars,  on  the  1st  of  April  1826,  with  the 
interest,  and  a  payment  of  a  like  sum  at  each  succeeding  1st  of 
April,  until  the  whole  debt  was  paid.  But  the  evidence  does  not 
tend  to  prove  performance  of  the  agreement  between  Ott  and 
Lyons  ;  it  shows  nothing  further,  than  that  Lyons  had  fulfilled 
the  agreement  between  himself  and  Whitesell,  with  which  the  lat- 
ter agreement  has  nothing  to  do,  except  so  far  as  its  stipulations 
are  incorporated  in  the  new  contract.  The  evidence  was  therefore 
admitted,  not  only  on  erroneous  principles,  but  misled  the  jury  ; 
for  it  is  conceded,  that  without  taking  into  the  calculation  the  pay- 
ments which  had  been  previously  made  to  Whitesell,  Lyons  had 
failed  to  comply  with  the  contract,  and  that  it  was  at  the  pleasure 
of  the  plaintiff  to  consider  the  agreement  void,  and  to  proceed  upon 
the  bonds  and  mortgage. 

This  disposition  of  the  principal  part  makes  it  unnecessary  tc* 
decide  whether  the  notice  of  special  matter  was  sufficiently  explicit. 
As  this  cause  will  go  to  another  jury,  it  may  be  material  for  the 
counsel  to  inquire  what,  if  any,  was  the  consideration  of  the  promise 
of  the  forbearance  either  in  the  first  or  second  agreement.1 

Judgment  reversed  and  a  venire  de  novo  awarded. 

||  See  Rumberger  v.  Golden,  3  Outerbridge  34. || 
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Gest  and  Others  against  Way  and  Another. 

IN  ERROR. 

1.  Where  a  testator  devised  certain  real  estate  to  his  three  daughters,  and 
declared  that  if  either  of  his  daughters  should  die  without  lawful  issue,  or 
of  their  issue  should  die  in  their  minority,  without  leaving  lawful  issue,  then 
the  land  should  go  to  his  other  child  or  children's  lawful  issue,  in  fee,  &c.,  it 
was  fit-Id  than  an  action  of  partition  would  not  lie  for  the  children  of  one 
surviving  daughter,  against  the  children  of  another  surviving  daughter :  it 
being  uncertain  whether  other  children  of  such  surviving  daughter  might 
not  come  in  esse.1 

2.  Devise  to  the  testator's  three  daughters  of  certain  tracts  of  land,  to 
hold  to  them  respectively  during  life,  and  after  death  to  their  issue,  provided 
such  issue  live  to  be  twenty-one,  or  have  lawful  issue.     But  if  either  of  the 
daughters  should  die  without  lawful  issue,  or  if  such  issue  die  in  their 
minority  without  leaving  lawful  issue,  then  he  gave  the  land  so  to  them 
before  allotted,  to  his  other  child  or  children's  lawful  issue,  as  tenants  in 
common,   to  hold   to  them,    their  heirs  and  assigns  forever.     One  of  the 
daughters  died  under  twenty-one,  and  without  issue  :  Held,  that  the  children 
of  the  other  daughters  took  equally,  per  capita,  in  fee  simple. 

1  I  See  acts  3d  June  1840,  |  1,  P.  L.  593 :  5th  April  1842,  §  9,  P.  L.  234 ; 
Pur.  Dig.  (ed.  1873)  1117,  pi.  30,  1118,  P.  L.  31. || 
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THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Chester  county,  where  an  action  of  partition  had  been  brought  by 
Mary  Ann  Way  and  Joseph  Morris  Way,  minors,  by  their  guar- 
dians Jeremiah  Barnard,  Jr.,  and  Maris  Taylor,  against  Mary  Ann 
Gest,  Joseph  Gest,  John  B.  Gest,  Deborah  Gest,  Elizabeth  Gest 
and  Jacob  T.  Gest,  also  minors,  who  appeared  by  their  father  John 
Gest,  to  obtain  partition  of  a  tract  of  land,  situate  in  West  Marl- 
borough  township,  and  county  of  Chester,  containing  about  67 
acres. 

A  case  was  stated  in  the  court  below  to  be  considered  as  in  the 
nature  of  a  special  verdict,  the  facts  of  which  were  as  follows : 

On  the  5th  of  April  1799,  Jeremiah  Barnard,  of  the  township 
of  West  Marlborough,  made  his  last  will,  containing  among  other 
things,  the  following  devises : 

"  Item.  I  give  and  devise  to  my  youngest  daughter,  Judith,  all 
the  lands  and  premises  bounded  and  described  as  follows  (describ- 
ing it),  containing  sixty-seven  acres,  together  with  the  appurten- 
ances. Also  a  small  lot  or  piece  of  ground,  that  I  bought  of  Samuel 
Thornton,  situate  in  East  Fallowfield  township,  bounded  by  lands 
of  Matthew  and  George  Welch,  Caleb  Phipps,  Richard  Barnard 
and  Doctor  John  Sturgis,  containing  four  acres  and  twenty  perches 
of  land,  with  the  appurtenances,  all  which  to  be  delivered  to  her 
at  the  *age  of  eighteen  years,  to  hold  to  her  from  thence  PM** 
after  during  her  natural  life,  and  then  after  her  decease,  to  L 
her  lawful  issue,  provided  that  she  hath  issue  who  are  or  shall  live 
to  be  twenty-one  years  old,  or  to  have  lawful  issue,  to  hold  to  them 
their  heirs  or  assigns  forever." 

"  Item.  I  give  and  devise  to  my  second  daughter,  Mary,  all  that 
part  of  my  plantation  described  and  bounded  as  follows  (describ- 
ing it),  which  said  described  premises  to  be  delivered  to  my  said 
daughter  Mary,  at  the  age  of  eighteen  years,  to  hold  to  her  from 
thence  after  during  her  natural  life,  and  then  after  her  decease,  to 
her  lawful  issue,  provided  that  she  hath  issue,  who  are  or  shall  live 
to  be  twenty-one  years  old,  or  to  have  lawful  issue,  to  hold  to  them, 
their  heirs  and  assigns  forever." 

"  Item.  I  give  and  devise  to  my  eldest  daughter,  Ann,  all  the 
remainder  and  residue  of  my  plantation,  not  before  devised,  con- 
taining about  sixty-eight  acres,  with  the  appurtenances  (with 
certain  exceptions),  all  which  to  be  delivered  to  her  (subject  as 
aforesaid),  when  she  arrives  to  the  age  of  eighteen  years  old,  to 
hold  to  her  from  thence  after  during  her  natural  life,  and  then  after 
her  decease,  to  her  lawful  issue,  provided  that  she  hath  issue  who 
are  or  shall  live  to  be  twenty-one  years  old,  or  to  have  lawful  issue, 
to  hold  to  them,  their  heirs  and  assigns  forever." 

"  Item.  It  is  my  will,  that  if  any  of  my  daughters  die  without 
lawful  issue,  or  if  having  issue,  and  such  issue  all  die  in  their 
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minority,  without  leaving  lawful  issue,  then  I  give  the  land  and 
premises  so  to  them  before  allotted,  to  my  other  child  or  children's 
lawful  issue,  as  tenants  in  common,  to  hold  to  them,  their  heirs 
and  assigns  forever." 

On  the  24th  of  August  1799,  Judith,  the  youngest  daughter,  died 
without  issue. 

On  the  26th  of  August  1799,  the  testator  executed  a  codicil,  not 
altering  the  will  in  any  essential  particular. 

On  the  28th  of  August  1799,  the  testator,  Jeremiah  Barnard, 
died. 

At  the  time  of  his  death,  his  two  daughters  Ann  and  Mary  were 
under  age.  Mary  afterwards  intermarried  with  Joseph  Way, 

on  the  day  of  October  1812,  and  had  two  children,  Mary 

Ann  Way,  born  in  1813,  and  Joseph  Morris  Way,  born  in 
August  1815,  which  children  are  the  plaintiffs  in  this  suit.  Ann 
afterwards  intermarried  with  John  Gest,  on  the  15th  day  of 
December  1819,  and  had  seven  children,  viz.,  Mary  Ann  Gest, 
Joseph  Gest,  John  B.  Gest,  Deborah  Gest,  Jeremiah  Gest  (who 
died  unmarried  and  without  issue,  before  bringing  this  suit), 
Elizabeth  Gest  and  Jacob  T.  Gest,  which  children  (with  the 
exception  of  Jeremiah  Gest,  deceased),  are  the  defendants  in  this 
cause.  The  said  John  Gest  and  Ann  his  wife,  survived  the  said 
Jeremiah  Gest  (deceased),  and  both  they  and  the  said  Mary  are 

*44""|  8t''^  m  ^u^  ^e>  *ke  8a^  ^nn  being  about  thirty-seven 
'  *years  old,  and  the  said  Mary  Way  being  about  thirty- 
five  years  old. 

The  part  allotted  to  Judith  in  the  will  of  the  testator,  is 
described  at  this  day  as  follows,  viz. — "  A  plantation  and  tract 
of  land,  situate  in  West  Marlborough  township,  and  county  of 
Chester,  bounded  by  lands  of  Jeremiah  Barnard,  the  heirs  of  Dr. 
Wm.  F.  Mitchell,  Job  Lamborn,  and  others,  containing  sixty- 
seven  acres,  be  the  same  more  or  less,  with  the  appurtenances," 
— which  premises  the  plaintiffs  allege  they  hold  as  tenants  in  com- 
mon with  the  defendants,  and  claim  to  have  partition  of  the  same, 
and  one-half  thereof  to  be  allotted  to  them,  viz.,  one-fourth  thereof 
to  each  of  them. 

If  the  court  shall  be  of  opinion  with  the  plaintiffs,  judgment  to 
be  entered  that  partition  be  made  accordingly  to  the  declaration, 
with  costs  ;  if  with  the  defendants,  judgment  to  be  entered  for  defend- 
ant with  costs. 

The  court  below  gave  judgment  for  the  plaintiffs,  that  partition 
be  made  between  the  parties,  &c.,  as  demanded ;  whereupon  the 
defendant  sued  out  this  writ  of  error. 

Mr.  Bell,  for  the  plaintiff  in  error. 

This  court  decided  on  a  former  writ  of  error  between  some  of 
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the  parties  that  the  limitation  over  on  the  death  of  Judith  operated 
by  way  of  executory  devise,  and  the  issue  of  the  other  children  took 
as  purchasers.  Way  v.  Gest,  14  S.  &  R.  40. 

1.  An  action  of  partition  as  it  is  modified  in  this  state  cannot  at 
present  be  maintained  between  these  parties.  There  is  no  doubt 
that  in  case  of  the  birth  of  other  children  of  the  daughters  of  the 
testator,  the  estate  would  if  undivided  open  to  admit  them.  Fearne 
on  Rem.  315,  note/;  Cook  v.  Cook,  2  Vernon  545.  Then  if  the 
usual  judgment  in  partition  is  to  be  given,  viz.,  that  the  partition 
remain  firm  and  stable  forever,  the  after-born  children  would  be 
excluded.  In  16  Vin.  Abr.  237,  it  is  said  by  Gawdy.  J.,  that  the 
judgment  on  the  stat.  32  Hen.  8,  shall  not  bind  him  in  reversion. 
Our  acts  of  assembly  authorize  a  valuation  and  sale  if  the  property 
cannot  be  divided.  What  will  become  of  the  shares  of  the  after- 
born  children  in  such  case?  Alnatt  on  Partition  63,  70,  91; 
Kennedy  v.  Nedrow,  1  Dall.  415 ;  Bicknell  v.  Young,  1  S.  &  R. 
467 ;  acts  of  1799,  1807,  1821,  1824. 

3.  The  grandchildren  of  the  testator  took  per  capita.  There  is 
nothing  in  the  will  to  show  an  intention  that  the  daughters  should 
take  as  stocks.  The  words  "  tenant  in  common,"  are  generally 
understood  to  imply  equality  of  interest.  They  took  as  purchasers, 
and  therefore  per  capita.  Powell  on  Devises  360 ;  Weld  v.  Brad- 
bury, 2  Vern.  705 ;  Norway  v.  Spring,  1  P.  Wms.  340 ;  Barnes 
v.  Patch,  8  Ves.  604;  Lincoln  v.  Pelham,  10  Id.  166;  Blackwell 
v.  Webb,  2  P.  Wms.  383  ;  Anon.,  1  Id.  326,  note ;  Gwinn  v. 
*  Ho  ward,  1  Br.  Ch.  Rep.  33 ;  Butler  v.  Stratton,  3  Id.  T-^AAQ 
367 ;  Davenport  v.  Nanburv,  3  Ves.  257 ;  McNeilledge  '  ' 
v.  Galbreath,  8  S.  &  R,  43. 

Mr.  Dillingham  and  Mr.  Sergeant,  for  the  defendants  in  error. 

1.  We  are  entitled  by  the  common  law  and  the  provisions  of  the 
acts  of  assembly  to  partition  of  an  estate  held  in  fee  simple,  and  it 
lies  on  the  other  side  to  show  some  restraint  upon  this  right.  We 
ask  only  that  the  moiety  of  Judith's  share  shall  be  set  off  to  us, 
and  are  willing  to  hold  it  subject  to  the  possible  birth  of  other 
issue.  The  difficulties  that  may  arise  in  case  of  a  sale  are  not 
material  here ;  though  they  are  by  no  means  insurmountable.  It 
is  common  to  order  the  investment  of  money  brought  into  court 
after  a  sheriff's  sale,  where  there  is  not  a  present  right  to  receive 
it.  Suppose  this-  estate  had  been  sold  under  a  prior  mortgage 
give/i  by  the  testator  and  the  surplus  brought  into  court,  the  same 
vtuestion  might  be  made.  The  partition  is  at  all  events  good  until 
the  event  happens — if  it  ever  does — which  is  to  vary  the  rights  of 
the  parties.  In  Wills  ?>.  Slade,  6  Ves.  498,  Lord  Eldon  puts  this 
case  and  expressly  affirms  the  right  to  partition.  In  Parker  v. 
Gerrard,  Ambler  236,  it  is  said  that  a  difficulty  in  making  parti- 
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tion  is  no  objection — partition  being  a  matter  of  right.  And  the 
law  is  laid  down  in  the  same  way  in  Baring  v.  Nash,  1  Ves.  & 
Beames  555. 

2.  There  are  none  of  the  words  here  which  are  frequently  re- 
lied on  by  the  courts,  as  an  intention  to  divide  per  capita.  The 
whole  will  is  to  be  taken  together,  and  it  will  be  seen  that  he  divides 
his  property  into  three  parts,  and  throughout  proceeds  upon  the 
idea  of  representation.  Now  if  the  court  have  any  doubt  they  will 
resort  to  the  statute  of  distributions  as  the  exponent ;  and  then  the 
descent  is  cast  per  stirpes.  1  Roper  on  Legacies  126  ;  2  Williams' 
Ex'rs  729  ;  7  Ves.  531 ;  10  Id.  166  ;  2  Cox's  Eq.  187 ;  2  Rob- 
erts on  Wills,  p.  13,  29.  In  the  case  of  Lincoln  v.  Pelham,  cited 
on  the  other  side,  the  Lord  Chancellor  relied  on  certain  expressions 
of  the  testator,  none  of  which  are  found  here. 

Mr.  J.  R.  Ingersoll,  in  reply,  was  stopped  by  the  court. 

ROGERS,  J.,  (after  stating  the  material  facts) — In  Way  and 
another,  administrators  of  Way,  v.  Gest,  14  S.  &  R.  40,  a  case 
arising  under  the  same  will,  it  was  decided,  that  the  devise  to 
Judith  was  of  an  estate  for  life,  with  a  contingent  remainder,  with 
a  double  aspect  to  her  issue  in  fee.  But  in  consequence  of  the 
death  of  Judith  before  her  father,  that  which  would  otherwise  have 
been  a  contingent  remainder  is  converted  into  an  executory  devise 
to  the  issue  of  Judith  in  fee.  The  devise  to  her  for  life,  never 
having  taken  effect,  is  considered  as  if  limited  without  any  interme- 
diate estate  of  freehold,  and  enures  by  way  of  executory  devise. 
*44Q1  Upon  *the  death  of  Judith,  in  the  lifetime  of  the  testator, 
'  the  estates  of  the  issue  of  the  other  child  or  children,  be- 
came restored  under  the  second  aspect  of  the  contingency  provided 
in  the  will,  viz. :  Judith  dying  without  issue  Irving  to  the  age  of 
twenty-one  years,  or  having  issue,  then  his  other  child  or  chil- 
drens'  lawful  issue,  as  tenants  in  common,  to  hold  to  them,  their 
heirs  and  assigns,  forever ;  and  their  interests  in  the  estates  vest 
at  the  instant  of  tkeir  birth,  liable  however,  as  has  been  conceded 
in  the  argument,  to  open  and  let  in  the  brothers  and  sisters  as 
they  might  be  afterwards  born.  Thus  each  share  is  liable,  under 
the  subsequent  contingency,  to  be  diminished  in  quantity  by  the 
birth  of  after-born  children  and  again  to  be  enlarged  by  their 
death  under  the  age  of  twenty-one  years,  without  issue ;  and  the 
estate  of  the  persons  in  esse  liable  to  be  entirely  defeated  by  his 
own  death,  under  the  age  of  twenty-one  years,  and  without  hav- 
ing issue.  This  being  a  case  where,  under  this  construction,  per- 
sons may  hereafter  come  in  esse  who  may  be  eventually  entitled  to 
a  share  of  this  estate,  the  question  arises  whether  this  be  an  objec- 
tion to  the  demand  for  a  partition.  In  chancery,  it  would  seem 
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that  it  is  no  objection  to  a  partition,  that  persons  hereafter  to 
come  in  esse  may  eventually  be  entitled,  together  with  the  pres- 
ent proprietors,  under  a  contingent  remainder,  executory  devise, 
or  shifting  use.  This  doctrine  is  grounded  on  the  case  of  Wells 
v.  Slade,  6  Ves.  498,  where  Lord  Eldon  is  represented  as  having 
said,  that  this  was  no  objection  to  a  partition.  But  it  must  be 
observed  that  the  case  did  not  call  for  the  decision  of  this  ques- 
tion. The  case  was  this :  A.  was  tenant  for  life  of  an  undivided 
moiety,  with  remainder  to  all  the  children  of  his  body  to  be 
begotten,  equally,  as  tenants  in  common  in  tail,  with  cross  remain- 
ders among  them  in  tail ;  A.  and  his  four  infants,  brothers,  filed 
a  bill  against  the  persons  entitled  to  the  other  undivided  moiety. 
An  objection  was  taken  from  the  possibility  of  other  children, 
but  in  answer  the  counsel  for  the  defendant  said,  that  all  parties 
were  willing  to  have  a  partition,  if  it  could  be  made ;  on  which 
the  Chancellor  said :  "  At  all  events  you  are  entitled  to  a  par- 
tition during  the  life  of  the  tenant  for  life."  He  also  further 
observed,  "  but  I  think  this  is  no  objection ;  for  if  so,  in  every 
case  where  there  is  a  settled  estate  with  remainders  to  persons 
who  may  come  in  esse,  there  never  can  be  a  partition."  In  chan- 
cery, when  a  partition  is  made  pursuant  to  a  decree  in  equity, 
it  is  finally  perfected  by  mutual  conveyances  of  the  allotments 
made  to  the  several  parties.  And  this  is  consonant  to  the  well 
known  doctrine,  that  a  decree  in  equity  does  not  bind  the  land 
itself  like  the  judgment  of  a  court  of  common  law ;  but  only 
binds  the  person.  dEquitas  agit  in  personam  non  in  rem.  When 
once  a  partition  therefore,  as  is  said  in  Alnatt  on  Partition  123, 
is  decreed  in  equity,  and  the  commission  is  executed,  the  parties 
stand  precisely  in  the  same  situation,  so  far  as  regards  the  convey- 
ances or  assurances  necessary  for  the  perfection  of  the  partition,  as 
if  they  had  agreed  among  themselves  to  make  *partition,  r*A^c\ 
There  can  be  no  doubt  that  the  parties  in  esse  may  make  *• 
an  amicable  or  conventional  partition,  as  they  may  voluntarily 
subject  themselves  to  all  the  inconveniences  which  may  result  from  a 
temporary  division  ;  and  if  Lord  Eldon  viewed  the  case  of  Wells  v. 
Slade,  as  of  that  description,  no  possible  objection  can  be  made  tc 
the  decree,  for  an  account,  and  a  commission  for  partition  between 
the  plaintiffs  and  defendants,  according  to  the  prayer  of  the  bill. 
We  are  not  informed  in  the  report  of  the  case,  which  is  the  only 
one  cited,  what  was  the  nature  of  the  final  decree,  nor  whether  the 
partition  was  temporary  or  permanent ;  nor  in  what  way,  if  at  all, 
the  interests  of  the  parties  was  protected.  But  conceding  that  this 
may  be  done,  through  the  medium  of  the  flexible  machinery  of  a 
court  of  chancery,  yet  we  do  not  clearly  perceive  how  such  rights 
can  be  preserved  through  any  process  known  to  the  courts  of  this 
state.  It  is  very  clear  that  the  court  cannot  give  a  judgment  in 
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partition,  of  such  a  permanent  nature  as  may  not  be  liable  to  be 
defeated,  or  at  least  affected  by  the  birth  of  other  children,  after 
judgment,  for  that  would  be  contrary  to  the  will  of  the  testator, 
and  a  virtual  disinherison  of  the  children  after  born.  The  parti- 
tion must  of  necessity  be  of  temporary  duration,  depending  upon 
a  subsequent  contingency,  and  in  such  case,  the  argument  ab  incon- 
venienti  is  exceedingly  strong.  On  the  birth  of  each  child,  the 
estate  which  before  by  the  judgment  in  partition  was  held  in 
severally,  is  converted  into  an  estate  in  common,  at  least  so  far  as 
the  interest  of  the  after-born  child  is  affected.  A  new  partition 
must  be  made,  and  this  may  be  again  repeated  at  the  birth  of  each 
successive  child ;  and  whether  the  after-born  child  would  hold  in 
common  with  each  to  whom  the  allotments  had  been  made  as  a 
tenant  in  common,  with  all  the  devisees,  might  present  a  serious 
question.  These  are  some  of  the  difficulties  which  result  if  parti- 
tion is  made  before  all  who  may  be  eventually  entitled,  come  in  esse. 
Now  although  these  are  inconveniences  to  which  a  person  may 
voluntarily  submit  by  a  conventional  partition,  yet  under  such 
circumstances,  no  person  should  be  compelled  in  the  language  of 
the  act  to  make  partition,  nor  can  we  believe  that  this  would  be  a 
reasonable  construction  of  the  statute.  The  holder  in  severally, 
which  must  be  of  a  temporary  duration,  would  be  unable  with 
safety  either  to  improve  or  dispose  of  the  share  allotted  to  him,  and 
property  held  by  so  precarious  a  tenure,  would  be  of  but  little  value 
to  the  possessor.  Besides,  where  equal  partition  in  value  cannot  be 
made,  the  sheriff  and  inquest  by  the  act  of  the  7th  of  April  1807, 
have  power  to  equalize  the  purparts  by  a  valuation  of  the  purparts 
respectively,  and  making  the  shares  subject  to  such  sum  as  may 
equalize  them  in  value.  And  by  the  act  of  the  llth  of  April  1799, 
when  the  parties  will  not  agree  to  take  the  land  at  their  appraised 
value,  they  are  directed  to  be  sold  in  the  manner  therein  prescribed. 
A  difficulty  arises  as  to  the  disposal  of  the  money  so  as  to  secure 
*4^n  *^e  ri&hts  of  all  the  parties  now  in  *interest,  or  who  may 
J  hereafter  be  entitled.  These  considerations  have  induced 
the  court  to  conclude  that  the  defendants  cannot  be  compelled  under 
the  proper  construction  of  the  acts  to  make  partition. 

The  next  question  is,  on  the  limitation  over,  whether  the  distri- 
bution is  to  be  made  per  stirpes  or  per  capita.  The  testator  directs 
that  if  any  of  his  daughters  die  without  lawful  issue,  or  if  having 
issue,  and  such  issue  all  die  in  their  minority,  without  leaving  issue, 
then  he  gives  the  land  and  premises  so  to  them  before  allotted,  to 
his  other  child  or  childrens'  lawful  issue,  as  tenants  in  common,  to 
hold  to  them,  their  heirs,  and  assigns  forever. 

Judith  having  died  before  her  father,  this  clause  has  been  con- 
strued as  an  immediate  devise  to  the  lawful  issue  of  his  surviving 
children,  viz.,  to  the  children  of  Mary  and  Ann,  their  heirs  and 
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assigns :  Way  v.  Gest,  14  S.  &  R.  40.  The  word  issue  is  often 
held  to  mean  children,  or  descendants ;  and  in  that  sense,  it  was 
used  in  this  will.  This  term  is  of  very  extensive  import,  and  when 
used  as  a  word  of  purchase,  and  unconfined  by  any  indication  of 
intention,  will  comprise  all  persons  who  can  claim  as  descendants, 
from  or  through  the  person  to  whose  issue  the  bequest  is  made. 
The  testator  passes  by,  in  the  limitation  over  his  own  children,  and 
limits  the  estate  on  the  happening  of  certain  contingencies  to  the 
issue ;  or  in  other  words,  to  the  child  or  children  of  his  surviving 
daughter  or  daughters,  as  tenants  in  common,  to  hold  to  them,  their 
heirs  and  assigns  forever.  It  seems  to  me,  that  whatever  the  actual 
intention  of  the  testator  may  have  been,  the  legal  construction  of 
such  words,  and  words  of  similar  import,  has  invariably  been  to 
make  distribution  per  capita;  nor  can  I  perceive  anything,  but 
rather  the  contrary,  in  any  preceding  clause  from  which  we  can 
safely  infer  a  contrary  intention.  It  has  been  repeatedly  held,  that 
when  the  bequest  is  to  relations,  to  descendants,  to  next  of  kin,  &c., 
to  be  equally  divided  among  them  ;  or  where  expressions  of  a  like 
import  are  used,  the  devisees  will  be  entitled,  as  tenants  in  common, 
and  will  take  equal  shares  per  capita :  1  Roper  on  Legacies  126 ; 
where  the  cases  are  collected.  Thus,  under  a  disposition  by  will, 
to  A.  and  B.'s  families,  children  are  entitled  exclusively  of  their 
parents,  and  take  per  capita :  Barnes  v.  Patch,  8  Ves.  Jr.  604. 
The  Master  of  the  Rolls,  in  delivering  the  decree,  says,  that  the 
only  construction  is,  that  by  the  word  family,  children,  are  meant ; 
and'he  adds,  if  that  is  the  construction,  does  it  not  follow  that  the 
division  must  be  per  capita  f  So  under  a  devise  to  the  issue  of  A.  all 
descendants  were  held  to  be  entitled :  Davenport  v.  Hanbury,  3 
Ves.  Jr.  257.  In  that  case  it  is  intimated,  that  whenever  they 
take  as  purchasers,  the  division  must  be  made  per  capita  ;  and  in 
all  cases  when  the  words,  "equally  to  be  divided,"  are  superadded, 
it  has  been  held  that  they  take  per  capita,  and  that  the  only  effect 
of  these  words  is  to  change  the  estate,  from  a  joint  tenancy  to  a 
tenancy  in  common  :  3  Bro.  C.  367  ;  3  Ves.  257.  And  in  Blackler 
*v.  Webb  et  al.,  Samuel  Bagwell,  who  was  possessed  of  a  I-JMCO 
considerable  personal  estate,  and  had  several  children,  some  L 
of  whom  died  leaving  children,  bequeathed  the  surplus  of  his  estate 
equally  to  his  son  James,  and  to  his  son  Peter's  children,  to  his 
daughter  Traverse,  and  to  his  daughter  Webb's  children,  and  it  was 
held,  that  the  children  took  per  capita.  The  Chancellor  was  at 
first  inclined  to  the  opinion  that  the  grandchildren  should  take  per 
stirpes,  but  he  at  length  decided,  that  each  child  should  take  per 
capita,  as  if  all  the  grandchildren  had  been  respectively  named : 
Northey  v.  Strange,  1  P.  Wms.  341 ;  it  was  held,  that  children 
and  grandchildren  take  per  capita,  and  not  per  stirpes.  They  all 
take  in  their  own  right,  and  not  by  way  of  representation.  And 
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in  Lady  Lincoln  v.  Pelham,  10  Ves.  166,  it  was  also  held,  some- 
what reluctantly,  by  the  Chancellor,  who  was  constrained  to  make 
the  decree  by  the  weight  of  authority  that  in  a  case  of  a  bequest 
of  one-fourth  of  an  estate  to  the  children  of  A.,  and  one-fourth  to 
and  among  the  children  of  B.,  distribution  must  be  made  per  capita. 
So  where  there  was  a  bequest  of  personal  estate  to  the  testator's  wife, 
"  and  at  her  decease  to  be  divided  between  her  and  my  near  rela- 
tions equally,"  the  estate,  after  the  wife's  death,  was  divided,  share 
and  share  alike,  per  capita,  between  the  brothers  and  sisters  of  the 
testator,  living  at  his  death,  and  the  children  of  such  brothers  and 
sisters  as  were  dead,  and  the  mother  of  the  wife,  the  father  being 
dead :  McNeilledge  v.  Galbraith  et  al.,  Ex.  of  Thomas,  8  S.  &  R. 
43.  See  also  McNeilledge  et  al.  v.  Barclay,  11  S.  &  R.  113,  where 
it  is  decided,  that  the  real  estate  is  to  be  divided  in  the  same  man- 
ner as  the  personal  estate.  Here  the  devise  is,  in  effect,  to  the 
children  of  his  daughters  Mary  and  Ann,  respectively,  as  tenants 
in  common ;  who  take  the  estate  as  purchasers,  and  not  in  right  of 
their  respective  parents.  In  the  absence,  therefore,  of  any  expres- 
sion in  the  will  which  indicates  a  different  intention,  we  think  it 
necessarily  results  from  the  force  of  authority,  that  the  distribution 
must  be  made  per  capita.  We  are  further  of  the  opinion,  that  the 
estate  of  Jeremiah  Gest  was  a  fee  simple,  but  that  his  estate  was 
entirely  defeated  by  his  death,  under  the  age  of  twenty-one  years, 
and  without  having  issue. 

Judgment  of  the  Common  Pleas  reversed, 
and  judgment  for  defendants. 

Cited  by  Counsel,  13  Wright  339. 

See  5  Barr  460 ;  3  Casey  57  ;  7  Id.  292  ;  2  Wright  439  ;  3  Grant  212.  In 
the  following  case  distribution  was  made  j^er  siirpes :  3  Barr  307  ;  5  Id.  265 ; 
4  Wright  115  ;  2  P.  F.  Smith  271. 
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Hoffman  against  Coster  and  Others. 

IN   ERROR. 

1.  A  pardon  by  the  President  of  the  United  States,  reciting  that  J.  B.  was 
convicted  at  a  Circuit  Court  of  the  United  States,  of  passing  a  counterfeit 
bank  note,  and  sentenced  to  three  years'  imprisonment,  and  concluding,  "  I 
do  hereby  remit  unto  him,  the  said  J.  B.,  the  remainder  of  the  said  sentence, 
and  order  him  to  be  liberated   from  further  imprisonment,  on  payment  of 
the  costs,"  was  held  to  restore  the  competency  of  J.  B.  as  a  witness. 

2.  In  ejectment  by  a  person  claiming  under  a  deed  from  Nathaniel  S.,  who 
was  alleged  to  have   purchased  the  premises  at  a  sheriff's  sale,  it  was  held 
that  parol  evidence  was  not  admissible  to  show,  that  the  acknowledgment  by 
the  sheriff  was  originally  of  a  deed  to  Nathaniel  S.,  and  that  afterwards  the 
prothonotary's  clerk,  at  the  instance  of  Charles  S.  and  by  collusion  with  him, 
erased  the  name  of  Nathaniel  S.,  and  substituted  that  of  Charles  S. ;  the 
defendant  claiming  by  deed  from  Charles  S. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  the 
county  of  Northampton,  to  remove  the  record  of  an  action  of 
ejectment  which,  under  the  provisions  of  a  special  act  of  assembly, 
had  been  removed  from  the  Court  of  Common  Pleas  of  Schuylkill 
county. 

The  action  was  brought  by  Jacob  Hoffman  against  John  G. 
Coster,  trustee,  and  John  G.  Coster,  Henry  M.  Vansellenger  and 
Joseph  Jacques,  who  survived  John  Hone  and  Augustus  H.  Lawrence, 
trustees,  to  recover  21,649  acres  and  133  perches  of  land,  situate 
in  Schuylkill  county. 

At  the  trial,  which  took  place  on  the  20th  of  September  1836, 
the  plaintiff  having  produced  warrants  and  surveys  for  the  land 
in  question,  and  deeds-poll  from  the  warrantees  to  John  Nichol- 
son, gave  in  evidence  a  mortgage,  dated  the  22d  of  January  1795, 
from  John  Nicholson  to  Isaac  Snowden,  for  securing  payment  of 
a  bond  in  the  penal  sum  of  $65,229.06,  conditioned  for  the  pay- 
ment of  $32,614.53,  on  the  4th  of  April  1801,  with  interest 
payable  half  yearly,  granting  sixty  adjoining  tracts,  containing 
25,000  acres  on  Bushkill,  in  the  county  of  Northampton,  and  also 
granting  50  contiguous  tracts  of  land,  on  the  head  waters  of 
Schuylkill  in  Berks  county,  containing  together  21,649  acres 
and  133  perches,  being  the  lands  in  question,  and  the  same 
referred  to  in  the  warrants,  surveys  and  deeds-poll.  Also,  the 
record  of  a  judgment  in  the  *Comrnon  Pleas  of  Berks 
county,  of  the  term  of  November  1809,  No.  93,  at  the 
suit  of  Isaac  Snowden,  to  the  use  of  Nathaniel  R.  Snowden, 
against  Hannah  Nicholson  and  others,  heirs  of  John  Nicholson, 
deceased,  defendants ;  with  a  levari  facias  to  August  term  1810, 
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No.  54,  endorsed  "  Debt  $65,229.06 :  property  sold :  so  answers 
Geo.  Marx,  sheriff." 

The  plaintiffs  then  called  Alexander  H.  Witman,  who  testified  as 
follows  :  "  I  am  the  prothonotary  of  Berks  county.  This  is  one  of 
the  books  of  my  office ;  the  docket  wherein  the  sheriffs  deeds  are 
recorded.  It  commences  the  14th  of  August  1789,  and  ends  April 
IGth  1814." 

The  plaintiff  then  offered  in  evidence  the  record  of  an  acknowl- 
edgment of  a  sheriffs  deed,  by  George  Marx,  sheriff,  dated  9th 
August  1810  (alleging  the  said  record  to  have  originally  been  of 
the  acknowledgment  of  a  deed  to  Nathaniel  R.  Snowden,  and  that 
the  name  "Nathaniel  R."  had  been  fraudulently  erased  from  the 
said  record,  and  the  name  "Charles"  fraudulently  substituted 
therefor),  in  connection  with  evidence  to  show  the  existence  of  the 
deed  to  Nathaniel  R.  Snowden,  its  due  execution  and  acknowl- 
edgment, and  its  loss ;  which  being  objected  to  by  the  defend- 
ants, was  admitted  by  the  court ;  the  defendants  excepting  to  the 
decision. 

The  entry  of  the  acknowledgment  of  the  deed  on  record  was  as 
follows : 

"  Isaac  Snowden  for  the  use  of      ^  T         •  •&    •          i  j 

•vr  *u     -IDC?        j  Levari  facias  tested 

Nathaniel  K.  bnowden  r>     j-        *     -i 

>  at  Reading,  April 

T  i,    xr-  /i'      '   k  •  14th  1810. 

John  Nicholson  s  heirs.  J 

And  now  to  wit :  August  9th  1810 — 

George  Marx,  Esquire,  high  sheriff  of  Berks  county,  produced 
to  the  court  a  deed,  dated  the  day  and  year  aforesaid,  under  his 
hand  and  seal  duly  executed,  to  Charles  Snowden  for  fifty  conti- 
guous tracts  of  land  situate  on  the  head  waters  of  Schuylkill,  partly 
in  Manheim  and  partly  in  Pinegrove  township,  Berks  county, 
containing  together  twenty-one  thousand  six  hundred  and  forty- 
nine  acres,  one  hundred  and  thirty-three  perches,  and  the  allow- 
ance of  six  per  cent,  for  roads,  &c.,  more  or  less,  adjoining  lands 
of  Thomas  Reed,  Jacob  Graul,  Michael  Gunkle,  Francis  Umbe- 
hacker,  John  Wagener,  Robert  Martin,  Esquire,  and  others,  which 
the  said  sheriff  sold  to  the  said  Nathaniel,  as  the  estate  late  of 
John  Nicholson,  deceased,  by  virtue  of  a  writ  of  levari  facias  to 
him  directed ;  which  said  deed  the  said  George  Marx,  Esquire, 
high  sheriff  as  aforesaid,  acknowledged  as  and  for  his  act  and 
deed  and  desireu  ihat  the  same  might  be  recorded  as  such  accord- 
ing to  law. 

Entered  on  record  August  14th  1810. — Examined  by  me." 

*4J>51        *The  plaintiff  then  having  proved  the  death  of  a  certain 
J  Jacob  K.  Boyer,  offered  in  evidence  the  testimony  of  the 
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said  Boyer,  as  delivered  before  arbitrators  on  a  former  trial  of  this 
cause ;  to  be  read  from  the  notes  of  the  counsel  duly  proved.1  To 
the  admission  of  which  the  defendants  objected. 

1  The  testimony  of  Boyer,  as  taken  before  the  arbitrators,  was  as  follows . 

"In  the  early  part  of  the  summer  of  1810,  there  was  a  sheriff's  sale  of 
the  property  of  John  Nicholson,  deceased,  at  the  house  of  Elizabeth  Wood, 
in  the  borough  of  Reading.  The  property  consisted  of  a  number  of  tracts 
of  unimproved  lands,  then  in  Berks  and  now  in  Schuylkill  county.  Wil- 
liam Whitman,  Jr.,  and  myself  attended  the  sale  with  the  intention  of  pur- 
chasing it.  When  we  came  to  the  place,  Major  Charles  Snowden  was  there, 
attending  to  the  sale.  He  stated  there,  that  if  there  were  bidders  there, 
the  property  would  be  bid  up  to  the  amount  of  the  mortgage.  That  being 
a  much  greater  sum  than  Mr.  Whitman  and  myself  intended  to  pay  for  it, 
we  declined  giving  a  bid.  Major  Snowden  then  bid  §100.  The  property 
was  cried  a  long  time,  and  no  other  bid  being  given,  the  property  was 
knocked  down  to  him.  He  said  he  was  buying  the  property  for  his  brother 
Nathaniel  R.  Snowden.  That  he  was  a  poor  preacher,  and  did  not  under- 
stand anything  about  business ;  that  he  wished  to  do  the  best  for  him  he 
could ;  to  buy  it  for  as  small  a  sum  as  he  could,  in  order  to  save  poundage 
and  costs.  George  Marx  was  then  the  sheriff  of  Berks  county — lived  the 
second  door  from  me  in  Reading.  He  made  out  a  deed  to  Nathaniel  R. 
Snowden  for  this  land.  I  saw  it  and  had  it  in  my  hands.  I  still  had  a 
'view  to  purchasing  it,  and  was  interested  to  see  how  the  title  went.  I  saw 
the  deed  before  and  after  it  was  acknowledged  in  court.  I  was  under  the 
impression  that  the  title  was  in  Nathaniel  R.  Snowden,  until  1813.  The 
deed  which  I  saw  was  a  printed  paper  deed.  I  kept  a  store  in  Reading 
from  1810  to  1813.  I  saw  the  signature  of  the  prothonotary  and  the  seal 
of  office  to  it — thus  I  knew  it  was  acknowledged  in  court.  Being  fre- 
quently in  the  habit  of  purchasing  property  at  sheriff's  sale,  and  having 
sheriff's  deeds,  I  knew  the  manner  in  which  the  business  was  done.  I  thus 
knew  it  was  recorded  in  the  prothonotary'  a  office."  Cross-examined.  "On 
the  back  of  the  deed  it  was  endorsed  '  George  Marx,  sheriff,  to  Nathaniel  R. 
Snowden.'  I  do  not  recollect  whether  the  number  of  the  tracts  was  marked 
on  the  back  or  not.  The  signature  of  the  prothonotary  and  seal  of  the 
court,  was  at  the  foot  of  the  deed,  on  the  inside.  I  saw  it  in  the  sheriff's 
office  before  it  was  acknowledged.  I  looked  over  the  deed  hastily — merely 
read  it  to  see  that  the  deed  was  made  to  Nathanial  R.  Snowden.  I  was  a 
near  neighbor  of  the  sheriff's,  and  having  a  view  to  purchase,  and  desiring 
to  see  how  the  title  went,  I  went  there  to  see  the  deed.  I  went  to  the 
sheriff  to  ask  him  to  whom  the  deed  was  made,  and  he  showed  it  to  me.  It 
might  have  been  as  much  as  three  weeks  before  the  court.  I  saw  it  again 
in  the  sheriff's  office  after  it  was  acknowledged.  It  was  a  two  week's 
court.  It  was  in  the  latter  part  of  the  second  week  or  the  week  following, 
I  think.  I  asked  the  sheriff  to  show  it  to  me.  I  had  still  a  view  to  pur- 
chasing, and  wanted  to  know  if  it  was  acknowledged.  I  do  not  know  that 
I  read  it  then.  I  just  saw  the  acknowledgment  on  it.  I  know  it  was 
recorded,  by  seeing  the  seal  of  the  court  and  the  signature  of  the  prothono- 
tary to  it.  I  saw  the  record  of  the  deed,  but  long  after  that.  It  was  pre- 
vious to  the  sale  of  the  property  by  the  sheriff  of  Schuylkill  county,  as  the 
estate  of  Major  Charles  Snowden.  I  saw  the  record  in  the  prothonotary's 
office,  in  the  county  of  Berks.  There  was  an  erasure  on  it  when  I  saw  it." 
Question.  "  Was  the  property  reputed  to  belong  to  Charles  Snowden  ?" 
Answer.  "  It  was  to  be  sold  as  his  piwperty,  and  I  wanted  to  see  how  the 
title  stood.  I  do  not  know  that  I  ever  saw  a  deed  from  sheriff  Marx  to 
Charles  Snowden.  I  do  uot  know  that  I  ever  saw  any  other  title  papera 
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Boyer  was  not  a  competent 


witness;  he  having  been  convicted  at  May  Term  1829,  in 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  of  uttering  and  delivering  a  counterfeit  one  hundred 
dollar  note  of  the  United  States  Bank  ;  as  appeared  by  the  record 
of  the  conviction. 

except  the  mortgage  under  which  it  was  sold,  and  the  deed  to  Nathaniel  R. 
Snowden.  I  saw  the  record  of  the  mortgage  —  not  the  original.  I  do  not 
know  that  I  examined  the  records  of  any  other  papers.  I  attended  the 
sale  by  the  sheriff  of  Schuylkill  county.  In  1813,  I  first  heard  that  this 
was  the  property  of  Charles  Snowden.  I  might  have  heard  it  before, 
but  I  will  state  the  reasons  for  stating  that  time.  From  1810  to  1813, 
I  kept  a  store,  and  Major  Snowden  became  in  my  debt.  He  frequently 
offered  me  some  of  those  lands.  We  (Charles  Snowden  and  I),  made  an 
agreement  for  a  moiety  of  48  tracts  of  those  lands.  Previous  to  reducing 
the  agreement  to  writing,  I  asked  Major  Snowden  in  what  capacity  he  was 
selling,  knowing  the  fact  of  the  title  being  in  Nathaniel  R.  He  told  me  he 
had  the  deed.  He  had  satisfied  the  sheriff,  and  he  was  to  give  hfs  brother 
Nathaniel  two  tracts  of  land,  a  certain  sum  of  money,  and  some  other  mat- 
ters ;  what  they  were  I  do  not  recollect.  We  then  entered  into  the  agree- 
ment. He  stipulated  to  make  me  a  good  title.  I  was  to  have  given  him 
certain  real  estate  in  Northumberland,  Union  and  Schuylkill  counties,  in 
part  pay  for  the  moiety  —  and  make  an  advance  of  §6000  on  the  other 
moiety.  I  did  not  ask  him  at  that  time,  what  had  become  of  the  deed,  for 
he  stipulated  to  make  me  a  good  title.  The  matter  was  to  be  performed  at 
some  future  day.  I  made  no  inquiry  of  sheriff  Marx,  because  the  Major  did 
not  comply  with  the  contract.  He  negotiated  a  loan  from  another  person, 
from  Lewis  Rees,  Thomas  Mills  and  Samuel  Wood.  I  complied  with  my 
part  of  the  agreement  —  made  the  titles  and  tendered  the  money.  The 
Major  did  not  comply,  and  I  brought  suit.  I  recovered  about  what  paid 
my  expenses,  &c.  Something  like  $60.  I  made  the  inquiry  previous  to 
the  sheriff's  sale,  relative  to  the  erasure.  After  1813,  Snowden  became 
indebted  to  me.  I  purchased  in  Rees,  Mills  and  Wood's  mortgage  and 
other  claims,  and  finding  myself  in  rather  a  critical  situation,  I  examined 
some  time  before  the  sheriffs  sale  —  I  think  in  1817.  When  I  discovered 
that,  I  called  on  Mr.  Tilton,  who  at  the  time  was  clerk  in  the  prothonotary's 
office.  I  inquired  of  him  how  the  erasures  came  there.  I  think  the  mort- 
gage to  Rees  was  originally  $5000.  There  was  interest  on  it  when  I  got 
it.  Marx  was  not  sheriff  any  more  then.  I  did  not  go  to  him."  ilr- 
examined.  "  I  do  not  recollect  that  at  the  time  he  said  that  he  had  satisfied 
the  trheriff,  that  he  said  anything  about  an  arrangement  with  the  pro- 
thonotary.  He  told  me  that  he  had  got  the  prothonotary's  clerk,  Mr. 
Tilton,  to  fix  the  matter  on  record  for  him.  This  was  at  the  time  I  was 
negotiating  with  him  for  the  sale  of  the  moiety.  At  this  time  I  had  never 
seen  the  record.  This  was  in  1813.  It  was  previous  to  the  sale  in  1816 
or  1817,  that  I  saw  the  record."  Question.  "When  you  inquired  of  Tilton 
how  the  erasure  came  to  be  made,  what  did  he  say  to  you?"  Answer.  "  I 
asked  Tilton  how  the  erasure  came  to  be  made.  He  did  not  deny  the  erasure. 
and  the  writing  of  Charles  in  the  room  of  Nathaniel  R.  He  said  that  it  was 
at  the  request  of  Charles  Snowden,  that  he  had  done  it.  With  that  informa- 
tion, I  came  on  to  Schuylkill  county,  to  attend  the  sale  in  Schuylkill  county. 
He  said  on  a  former  occasion,  he  had  done  some  writing  for  Major  Snowden, 
for  which  he  had  got  more  than  the  writing  of  fifty  deeds  would  amount  to. 
It  was  either  $KOOO  or  $10,000,  that  Mr.  Witman  and  I  intended  to  bid,  in 
1810,  at  the  sheriff's  sale." 
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2.  That  the  subject-matter  of  the  said  testimony  was  not 
evidence. 

The  plaintiff  then  gave  in  evidence  a  pardon  from  the  President 
of  the  United  States  to  the  said  Jacob  K.  Boyer,  dated  1st  April 
1831,  as  follows : 

ANDREW  JACKSON,  President  of  the  United  States  of  America. 

To  all  to  whom  these  presents  shall  come,  greeting — 

Whereas,  a  certain  Jacob  K.  Boyer  was  convicted  at  April 
Term  1829,  of  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  of  passing  a  counterfeit  hundred 
dollar  note,  purporting  to  be  of  the  Bank  of  the  United  States,  and 
sentenced  to  three  years'  imprisonment. 

And  whereas  the  said  Boyer  has  been  recommended  as  a  fit  sub- 
ject for  the  exercise  of  the  clemency  of  the  Executive,  by  the  whole 
jury  who  convicted  him,  and  by  a  number  of  his  highly  *re-  pMcy 
spectable  fellow-citizens  ;  and  moreover,  it  has  been  repre-  L 
sented  to  me,  that  there  were  strong  mitigating  circumstances 
which  he  was  unable  to  produce  on  his  trial,  owing  to  the  absence 
of  the  witnesses  who  would  have  testified  to  them : 

Now,  therefore,  I  Andrew  Jackson,  President  of  the  United 
States  of  America,  in  consideration  of  the  premises,  divers  other 
good  and  sufficient  reasons  me  thereunto  moving,  do  hereby  remit 
unto  him,  the  said  Jacob  K.  Boyer,  the  remainder  of  the  said  sen- 
tence, and  order  him  to  be  liberated  from  further  imprisonment,  on 
payment  of  the  costs. 

In  testimony  whereof,  I  have  hereunto  subscribed  my 
name,  and  caused  the  seal  of  the  United  States  to  be 
affixed  to  these  presents.     Given  at  the  City  of  Wash- 
[L.  S.]     ington,  this  first  day   of  April  A.   D.    1831,  and  of 
the  Independence  of  the  United  States  the  fifty-fifth. 
By  the  President,  ANDREW  JACKSON. 

M.  VAN  BUREN,  Secretary  of  State. 

After  argument,  the  court  (Banks,  President,)  decided  that  the 
Bubject-matter  of  the  said  testimony  was  evidence,  but  rejected  the 
testimony  on  the  ground  that  the  pardon  was  not  sufficient  to 
restore  the  competency  of  the  witness ;  to  which  decision  of  the 
court,  the  plaintiff,  by  his  counsel,  excepted. 

The  plaintiff  then  again  called  Alexander  H.  Witman,  who  upon 
looking  at  a  paper  produced,  purporting  to  be  the  conditions  of 
sale  of  the  real  estate  late  of  John  Nicholson,  deceased,  said — "  The 
signature  '  Wm.  Witman,  Jr.,'  subscribed  as  a  witness"  (to  the 
cancelled  acknowledgment  of  purchase  under  the  said  condition) 
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"  I  believe  to  be  the  handwriting  of  my  father  William  Witman, 
Jr.,  who  is  deceased.  I  have  often  seen  him  write,  and  am  well 
acquainted  with  his  handwriting." 

The  plaintiff  then  called  Anthony  F.  Miller,  who,  being  sworn, 
testified — "I  found  this  paper"  (referring  to  the  said  conditions 
of  sale)  "  five  or  six  years  ago  in  the  prothonotary's  office  at  Read- 
ing. I  think  I  found  it  in  the  bundle  of  executions  to  April  or 
November  Term  1810.  I  never  found  but  two  or  three  other  con- 
ditions in  the  office :  I  found  them  accidentally :  1  made  search  for 
this.  It  was  in  the  state  it  is  now  when  I  found  it — the  name  was 
cut  off.  I  was  clerk  eight  years  and  some  months  in  the  prothono- 
tary's office  at  Reading.  I  came  into  the  office  in  January  1827, 
and  continued  till  March  1835.  The  entry  of  the  sheriff's  deed" 
(referring  to  the  docket  identified  by  Alexander  H.  Witman)  "  is 
in  the  handwriting  of  William  Tilton.  Mr.  Tilton  was  a  clerk  of 
the  prothonotary.  The  word  "  Charles,"  written  on  the  erasure,  I 
would  take  to  be  in  the  handwriting  of  William  Tilton — the  whole 
*4^81  entr7 — tne  i°k  **n  which  "  Charles  "  is  written  is  not  so 
J  dark  as  the  other.  I  made  the  search  for  the  conditions  of 
sale  at  the  request  of  Mr.  Hoffman."  Cross-examined. — "No 
person  was  with  me  helping  me  to  make  the  search.  I  had  made 
out  several  records  before  the  time  I  found  it  for  Mr.  Hoffman. 
If  the  conditions  had  been  in  levari  facias,  I  should  have  found  it 
when  I  made  the  previous  searches ;  but  it  was  not.  It  was  not 
with  any  paper  that  had  any  relation  to  this  cause.  I  think  there 
were  some  gentlemen  searching  for  papers  on  behalf  of  Livingston 
or  the  heirs  of  Nicholson — there  was  frequent  inquiry  made.  The 
gentlemen  from  Orwigsburg  frequently  examined,  and  it  occurs 
to  me  there  was  an  examination  on  behalf  of  Livingston  or  Nichol- 
son. I  gave  the  paper  to  Mr.  Hoffman  afterj^l  found  it. 
I  took  it  up  to  his  office,  and  I  think  his  receipt  is  in  the 
prothonotary's  office.  I  did  not  consider  it  part  of  the  record.  I 
have  not  had  it  since.  I  saw  it  but  once  since  I  gave  it  to  him, 
which  was  at  Orwigsburg.  I  should  judge  the  name  was  cut  off 
from  its  appearance.  I  found  it  in  1830,  1831  or  1832.  I  should 
judge  that  no  more  has  been  cut  off  since  I  gave  it,  looking  at  the 
remainder  of  the  letters  on  it.  It  is  in  the  same  state  as  when  I 
got  it.  I  never  saw  the  paper  till  I  found  it  that  time.  I  do  not 
know  who  put  it  into  the  office,  nor  when  it  was  put  in.  The 
bundle  in  which  I  found  it  was  otherwise  in  order.  The  writs  are 
put  up  according  to  their  term  and  number.  It  was  in  a  writ  to 
April  or  November,  but  not  in  any  one  having  any  connection 
with  it.  No  person  told  me  where  I  should  look,  I  first  exam- 
ined the  bundles  of  writs  to  August,  to  which  the  writ  was  return- 
able; but,  not  finding  it,  I  took  up  the  bundle  of  April  or  Novem- 
ber. I  think  General  Adams  was  the  crothonotary  when  I  found 
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the  conditions.  I  had  no  authority  from  him  to  deliver  this  paper 
to  Mr.  Hoffman,  but  I  think  I  mentioned  it  to  him  afterwards. 
I  had  no  authority  from  the  court.  I  called  no  witness  to  examine 
the  state  and  condition  of  that  paper  before  delivering  it  to  Mr. 
Hoffman,  nor  did  I  afterwards.  I  may  have  mentioned  it  to  some 
of  my  acquaintances,  but  I  cannot  say  who.  I  named  it  to  the 
protbonotary,  either  General  Adams  or  Mr.  Solliday.  I  was  clerk 
under  both  of  them.  I  think  before  I  delivered  this  paper  to  Mr. 
Hoffman,  I  made  a  correct  copy  of  it.  I  have  it  at  home.  I 
looked  at  home  for  it,  but  could  not  find  it.  I  think  I  had  the 
copy  with  me  at  Orwigsburg,  although  the  circumstance  was  not 
mentioned  at  that  time  of  my  having  the  copy.  There  was  noth- 
ing said  at  Orwigsburg  to  induce  me  to  think  it  was  material  to 
mention  it.  Mr.  Hoffman  was  present  when  I  made  the  copy,  and 
assisted  to  compare  it.  The  copy  was  made  in  the  prothonotary's 
office  before  I  delivered  the  original  to  him.  I  do  not  know  but 
Mr.  Hoffman  suggested  the  propriety  of  my  taking  and  keeping 
the  copies.  I  think  when  1  found  it  I  took  it  up  to  Mr.  Hoffman's 
office  and  showed  it  to  him,  and  then  we  came  down  to  the 
office  and  the  copy  was  made.  I  do  not  know  that  I  said  any 
*thing  to  Mr.  Hoffman  about  the  copy  when  at  Orwigs-  [-#459 
burg,  to  my  recollection.  Mr.  Hoffman  paid  me  for  my  *• 
trouble  in  making  the  search  and  finding  the  paper.  I  think  he 
paid  me  ten  dollars.  I  did  not  pay  it  to  the  prothonotary  ;  I  kept 
it.  I  do  not  know  that  1  ever  searched  for  it  for  Mr.  Hoffman 
before.  He  had  inquired  before,  and  I  told  him  it  was  not  there. 
He  said  he  would  give  me  ten  dollars  to  find  it.  He  did  not  say 
it  was  there ;  he  said  he  supposed  it  might  be  among  the  papers. 
I  do  remember  Mr.  Tilghman  being  there  and  inquiring  for  this 
paper,  and  I  referred  him  to  Mr.  Marx's  family.  I  do  not  know 
that  he  searched  himself.  Some  of  the  gentlemen  of  the  bar,  who 
knew  the  situation  of  the  papers,  go  into  the  vault  for  the  papers. 
I  do  not  know  of  Mr.  Hoffman  being  in  the  vault  to  search.  Mr. 
Hoffman  did  not  say  the  paper  was  in  the  office.  He  said  it  was 
likely  to  be  there,  or  that  it  might  be  there.  He  did  say  he  was 
told  by  Tilghman  or  Leavensworth  it  was  there.  I  have  no  recol- 
lection of  making  a  copy  of  any  paper  delivered  out  of  the  office. 
It  is  a  common  thing  to  let  papers  go  out.  I  made  no  search  in 
1834  for  this  paper.  If  any  gentleman  had  inquired  for  it,  I 
should  have  told  him  where  it  was.  I  did  not  search  for  it  for 
Joshua  W.  Comly.  I  did  not  deliver  it  to  Mr.  Hoffman  to  keep  it 
secret.  I  have  made  out  four  or  five  copies  of  the  record.  One  or 
two  at  the  request  of  Mr.  Loeser  and  some  at  the  instance  of  gen- 
tlemen from  Philadelphia" — (Looks  at  a  copy  of  a  record.) — 
"  Part  of  this  is  in  my  handwriting,  and  part  in  the  handwriting 
of  Mr.  Solliday.  It  is  certified  6th  May  1833.  I  have  no  recol- 
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lection  of  any  person  waiting,  but  I  judge  we  were  hurried  from 
the  fact  of  ^lr.  Solliday  making  part  of  it  out."  Re-examined. — 
4i  I  do  not  know  of  ftlr.  Hoffman  ever  going  into  the  vault  and 
searching  for  a  paper,  without  inquiring  for  it  of  the  officer.  I 
always  preferred  the  gentlemen  asking  for  the  papers." 

The  plaintiff  then  called  Samuel  Marx,  Esquire,  who,  being  sworn, 
testified — "  I  am  the  son  and  administrator  of  George  Marx,  de- 
ceased. Mr.  Hoffman  applied  to  me  for  these  conditions  of  sale. 
There  were  no  conditions  of  sale  among  my  father's  papers.  I 
referred  Mr.  Hoffman  to  Reading,  that  they  might  probably  be 
there.  There  was  no  deed  found  among  his  papers  to  Nathaniel 
R.  Snowden.  I  made  search  for  it."  Cross-examined. — "  The 
signature  to  the  conditions  of  sale  is  in  my  father's  handwriting." 

Whereupon  the  said  conditions  of  sale,  bearing  date  June  9th 
1810,  were  offered  and  given  in  evidence,  by  the  plaintiff,  as 
follows : 

"Sheriff's  sale. — The  conditions  of  this  public  vendue  here 
holden  the  ninth  day  of  June,  A.  D.  1810,  at  the  house  of  Eliza- 
beth Wood,  innkeeper,  in  the  borough  of  Reading,  Berks  county, 
for  the  sale  of  fifty  contiguous  tracts  of  land,  situate  on  the  head 
waters  of  Schuylkill,  partly  in  Manheim  and  partly  in  Pinegrove 
*4601  townsn'Ps»  Berks  "county,  containing  together  twenty-one 
*  thousand  six  hundred  and  forty-nine  acres,  one  hundred 
and  thirty-three  perches  and  allowance  of  six  per  cent.,  &c.,  more 
or  less,  adjoining  land  of  Thomas  Reed,  Jacob  Graul,  Michael 
Gunkle,  Francis  Umbehacker,  John  Wagener,  Robert  Martin, 
Esquire,  and  others,  late  of  the  estate  of  John  Nicholson,  deceased, 
is  such,  the  highest  bidder  to  be  the  purchaser,  the  purchase-money 
to  be  paid  to  the  subscriber,  high-sheriff  of  Berks  county,  at  his 
office  in  Reading,  on  the  sixth  day  of  August  next,  at  which  time 
a  sheriff's  deed  will  be  executed  to  the  purchaser  for  said  premises, 
agreeably  to  law. 

GEORGE  MARX,  Sheriff." 

"  I  hereby  acknowledge  to  have  purchased  the  premises  above- 
mentioned  for  the  sum  of  one  hundred  dollars,  in  gold  and  silver 
money,  and  for  the  true  performance  of  the  above  condition,  I 
bind  myself,  my  heirs,  executors  and  administrators,  and  every 
of  them,  unto  George  Marx,  Esquire,  high-sheriff  of  Berks  county, 
his  executors,  administrators  and  assigns,  in  the  penal  sum  of  two 
hundred  dollars,  in  like  money  as  aforesaid,  firmly  by  these 
presents.  Witness  my  hand  and  seal  the  ninth  day  of  June,  A.  D. 
1810. 

Witness  present  at  signing,          1 
WM.  WITMAN,  Jr7'  f 
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The  plaintiff  then  offered  in  evidence  a  deed  dated  June  5th 
1832,  from  Nathaniel  R.  Snowden  and  wife,  to  Jacob  Hoffman, 
the  plaintiff,  for  the  premises  in  dispute ;  to  the  admission  of 
which  in  evidence,  the  defendants  by  their  counsel  objected,  on  the 
ground  that  there  was  no  evidence  of  the  grantor  having  any 
interest  in  the  premises  alleged  to  be  granted ;  and  the  court  after 
argument  sustained  the  objection  and  rejected  the  evidence ;  to 
which  decision  the  plaintiff  by  his  counsel  excepted. 

Jacob  Hoffman,  the  plaintiff,  being  then  sworn  to  make  true 
answers,  testified : — "  I  have  made  search  for  a  deed  from  George 
Marx,  sheriff,  to  Nathaniel  R.  Snowden.  I  called  on  Samuel 
Marx,  administrator  of-  George  Marx,  deceased.  I  next  called  on 
General  Adams,  then  prothonotary  of  Berks  county,  or  Solliday, 
but  I  think  it  was  Adams,  and  made  inquiry  of  him.  In  February 
1834,  I  was  in  Franklin,  Venango  county,  at  the  house  of 
Nathaniel  R.  Snowden,  and  was  there  several  days.  I  got  him 
to  search  among  all  his  papers,  in  my  presence.  None  of  these 
searches  were  successful." 

The  plaintiff  then  gave  in  evidence  a  notice  to  the  defendants, 
duly  served  to  produce  the  said  deed  from  George  Marx  to  Nathan- 
iel R.  Snowden. 

The  plaintiff  then  again  offered  the  testimony  of  the  said  Jacob 
K.  Boyer  in  evidence  to  prove  the  existence  of  a  deed  from  George 
Marx,  sheriff,  to  Nathaniel  R.  fenowden,  for  the  premises  in  dis- 
pute. To'  the  admission  of  which  in  evidence,  the  defendants  by 
their  *counsel  objected ;  which  objection  was  sustained  by 
the  court,  and  the  evidence  rejected ;  and  the  plaintiff  by 
his  counsel  excepted. 

The  plaintiff  then  again  offered  in  evidence  the  said  deed  of 
conveyance  from  Nathaniel  R.  Snowden  and  wife  to  Jacob  Hoff- 
man, the  plaintiff,  for  the  premises  in  question ;  which  being  over- 
ruled by  the  court,  the  plaintiff  excepted  to  the  decision. 

The  jury  having  found  for  the  defendants,  the  plaintiff  took  a 
writ  of  error,  and  filed  the  following  exceptions : 

1.  The  rejection  of  the  testimony  of  Jacob  K.  Boyer. 

2.  The  rejection  of  the  deed  of  conveyance  from  Nathaniel  R. 
Snowden  and  wife  to  Jacob  Hoffman,  for  the  premises  in  dispute. 

The  case  was  argued  at  December  term  last,  by  Mr.  Hepburn 
and  Mr.  Scott  (with  whom  was  Mr.  Porter),  for  the  plaintiff  in 
error,  and  by  Mr.  Sergean  tand  Mr.  Mattery  (with  whom  was  Mr. 
Budd),  for  the  defendants  in  error. 

Arguments  for  the  plaintiff  in  error. 

1st  error.  Boyer  was  a  competent  witness.  Infamy  arises 
from  the  nature  of  the  crime,  and  is  the  consequence  of  the 
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judgment.  If  the  judgment  be  pardoned,  the  competency  is 
restored.  The  crime  cannot  be  removed  by  a  pardon  which  only 
affects  the  sentence,  the  moral  guilt  still  remaining;  a  pardon 
sufficient  to  remove  the  whole  punishment  removes  the  infamy. 
1  Gilbert  Ev.  260:  '2  St.  Trials  269;  3  Id.  585;  4  Id.  610; 
1  Starkie  Ev.  79 :  tlie  words  in  a  pardon  "  delivered  out  of 
prison,"  were  held  to  take  away  the  infamy,  2  Hawk.,  c.  37, 
sec.  49.  The  king's  pardon  of  burning  in  the  hand,  was  held 
to  restore  the  competency  of  the  witness,  6  Geo.  4  ;  Tomlin's 
Law.  Die.  689,  tit.  Ev.  2 ;  1  McNally  Ev.  234.  The  king's  par- 
don of  the  punishment  takes  away  the  infamy.  A  man  who  has 
suffered  the  punishment  is  by  the  English  statute  restored  to 
competency.  The  punishment  is  held  to  accomplish  its  object. 
Infamy  is  as  much  a  part  of  the  sentence  as  the  imprisonment, 
and  the  one  is  pardoned  as  much  as  the  other.  4  Hawk.,  c.  48, 
sec.  49.  A  pardon  shall  be  construed  most  strongly  against  the 
king  or  grantor.  1  Ghitty  C.  L.  629.  When  it  is  said  that  a 
pardon  cannot  be  extended  to  a  felony  without  mentioning  it,  it 
relates  to  the  recital.  Styles's  Reg.  419 ;  2  Hawk.  c.  37,  sec.  8. 
Here  the  president  has  recited  the  crime.  When  the  king  par- 
doned the  suit,  he  pardoned  the  homicide.  3  Coke's  Ins.  234  ; 
Gilbert  Ev.  140.  The  executive  cannot  discharge  from  imprison- 
ment, without  pardoning  the  offence.  2  Hawk.,  c,  37,  sec.  12 ; 
6  Co.  Rep.  14;  1  Chitty's  Cri«.  Law  627,  note;  U.  S.  v. 
Lukens,  4  Wash.  C.  C.  Rep.  Cox's  Dig.  510.  The  power  resides 
in  the  governor  as  fully  as  in  the  king ;  a  proviso  repugnant  to 
the  pardon  is  to  be  rejected.  People  v.  Pease,  3  Johns.  Cas.  333. 
*.ifi21  ^ne  rcn"88!011  °f  a  penalty  *restores  competency,  1 
'  Chitty's  C.  L.  491,  617,  621.  A  pardon  of  the  sentence 
in  the  spiritual  court,  discharges  not  only  the  sentence,  but  its 
disabilities.  Cro.  Charles  55.  King  v.  Riley,  2  Leach  Cr.  Laws 
509,  was  a  special  pardon,  and  was  held  to  restore  competency. 
The  sentence  is  only  the  legal  evidence  of  guilt.  At  common 
law,  the  pardon  was  only  of  the  suit  or  indictment  and  not  of  the 
offence.  1  Tom.  Law.  Die.  681 ;  1  Chitty's  Crim.  Law  490.  On 
principle  the  witness  ought  never  to  have  been  excluded ;  and 
the  law  now  favors  his  competency,  and  leaves  conviction  to 
affect  his  credit.  6  Am.  Jurist  101.  Does  the  act  of  Congress 
make  the  offence  of  which  Boyer  was  convicted  a  disqualification  ? 
The  punishment  does  not  make  it  a  disqualification.  3  Wash.  C. 
C.  99.  There  is  no  forfeiture  of  goods  and  chattels  under  that 
act.  Why,  then,  does  disqualification  follow  ?  U.  S.  v.  Jones,  3 
W.  C.  C.  R.  209.  When  an  act  of  Congress  uses  a  technical 
word,  the  common  law  must  be  resorted  to.  Russell  on  Crimes 
(head  of  Felony).  Does  felony  invariably  disqualify  ?  A  pardon 
can  only  be  granted  by  the  executive,  and  it  is  on  a  footing  with 
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a  parliamentary  pardon.  All  the  executive  could  do  was  to 
remit  the  remainder  of  the  sentence,  unless  the  pardon  was 
granted  before  conviction ;  and  therefore  the  criticism  on  the 
word  remainder,  in  the  pardon,  is  too  strict  for  modern  times. 
What  reason  is  there,  in  the  19th  century,  against  hearing  the 
witness,  and  letting  the  jury  decide  on  his  credibility  ?  A  con- 
viction of  a  felony  in  one  state,  will  not  disqualify  in  another, 
nor  will  it  where  the  conviction  is  in  a  foreign  country :  Common- 
wealth v.  Green,  17  Mass.  Rep.  513.  The  courts  of  the  United 
States  cannot  execute  criminal  laws,  unless  made  by  Congress ; 
they  cannot  execute  common-law  criminal  laws.  U.  S.  v.  Hud- 
son and  Goodwin,  7  Cranch  ;  Duponceau  on  Jurisdiction  13.  The 
inference  is,  that  the  disqualification  does  not  follow  from  the 
conviction,  unless  the  act  of  Congress  expressly  declares  that  it 
shall.  The  word  remit  is  the  usual  word  in  pardons ;  the  pardon 
in  this  case  is  in  a  form  common  in  Pennsylvania.  2.  If  Boyer 
was  a  competent  witness,  his  evidence  was  admissible,  either  to 
prove  that  Charles  Snowden  purchased  at  the  sheriff's  sale  in  trust 
for  his  brother  Nathaniel,  or  to  show  that  a  deed  was  executed  to 
Nathaniel,  and  the  record  fraudulently  altered.  The  parol  evi- 
dence was  proper  to  be  submitted  to  the  jury.  Is  this  such  a 
record  as  imports  absolute  verity  ?  2  Vernon  547.  Parol  evidence 
was  admitted  against  the  enrolment  of  a  deed.  10  Johns.  Rep. 
51,  53 ;  Byer  v.  Woodbury,  1  Pickering's  Rep.  362.  Parol  evi- 
dence was  admitted  to  prove  the  alteration  of  an  execution.  Pur. 
Dig.  338,  Act  on  Defacing  of  Records.  Ream  v.  Commonwealth, 
3  S.  &  R.  207,  indictment  for  falsifying  record.  Had  we  produced 
a  deed  to  N.  R.  Snowden,  on  the  principle  contended  for  here,  it 
would  have  falsified  the  record.  Jackson  v.  Rumsey,  3  Johns. 
Gas.  234  ;  Kernes  v.  Swope,  2  Watts  79.  A  registry  is  only 
prima  facie  evidence  *that  the  original  has  been  proved.  r*4£o 
1  Peters's  C.  C.  Rep.  188.  Nourse  v.  McCoy,  2  Rawle  70;  I 
Meredith  v.  Shewell,  1  P.  &  W.  495.  Where  there  is  an  erasure 
on  the  record,  it  is  competent  to  show  that  it  was  not  made  by  the 
officer.  Commonwealth  v.  Blane,  4  Binn.  183.  A  mistake  in  the 
date  of  the  registry  of  a  slave,  was  allowed  to  be  shown  by  parol. 
Parker  v.  Loughborough,  10  S.  &  R.  249.  Parol  evidence  was 
admitted  to  show  an  alteration  in  an  affidavit  of  an  assessor.  16 
S.  &  R.  44.  Alterations  and  interlineations  in  a  deed  were  left  to 
the  jury  to  determine  whether  they  were  made  before  or  after 
execution.  1  Peters's  S.  C.  Rep.  552.  Kernes  v.  Townsend,  2 
Watts  180 ;  Hall  v.  Hamblin,  Id.  354.  It  is  competent  to  impeach 
the  judgment  of  another  tribunal  on  the  ground  of  fraud.  Boyer's 
evidence  is  not  to  be  construed  as  impeaching  the  record,  if  it  is 
applicable  to  the  case  in  any  other  point  of  view.  It  goes  to  com- 
plete an  imperfect  record.  It  shows  what  the  record  really  was. 
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Is  a  record  fraudulently  altered,  the  true  record  ?  Parol  proof  of 
alterations  in  records  has  been  received,  and  its  validity  left  to 
the  decisions  of  juries.  In  the  case  of  the  King  v.  Hopper, 
3  Price  Ex.  Rep.,  the  alteration  was  made  according  to  the  truth, 
and  the  court  does  not  presume  to  say,  but  that  a  case  might  be 
made  out,  in  which  a  court  of  equity  would  interfere.  In  Penn- 
sylvania, we  have  the  right  to  prove  the  fraud,  and  the  party 
guilty  of  it  shall  not  profit  by  his  own  fraud.  But  if  this  evi- 
dence is  held  to  be  inadmissible,  are  we  not  without  a  remedy  ? 
How  can  the  court  of  Berks  county  set  the  matter  right?  Where 
is  the  power  of  that  court  to  decide  the  fact  with  regard  to  the 
record  :  We  are  entitled  to  be  heard  by  a  jury  upon  our  title, 
and  not  by  a  feigned  issue  to  try  that  fact.  How  could  we  tell 
whom  to  bring  into  court?  The  prothonotary's  entry  of  the 
sheriffs  deed  was  regularly  admitted  by  the  court  below.  Wil- 
ling v.  Morris  et  al.,  3  Yeates  104.  The  mode  in  which  it  was 
proved  is  not  open  to  discussion  here,  as  the  defendant's  bill  of 
exceptions  is  not  before  the  court.  The  original  was  properly 
received.  The  acknowledgment  of  the  sheriff's  deed  was  good  evi- 
dence to  show  that  the  title  was  out  of  the  mortgagor,  whether  we 
could  show  that  the  title  was  in  the  plaintiff  or  not ;  at  the  time, 
and  in  the  manner  in  which  it  was  offered,  it  was  legal  evidence ; 
after  making  search  for  the  deed,  and  proving  its  loss,  the  record 
became  strictly  legal  evidence. 

2d  error.  The  deed  from  N.  R.  Snowden  to  the  plaintiff  was 
improperly  rejected,  as  we  had  shown  sufficient  title  in  the  grantor 
to  have  justified  its  admission.  The  facts,  that  Nathaniel  was  the 
owner  of  the  mortgage ;  that  the  suit  was  to  his  use ;  that  an 
inadequate  price  was  paid  for  the  land ;  that  the  record  had  been 
erased ;  and  that,  in  one  place,  the  property  is  said  to  have  been 
sold  to  Nathaniel,  were  sufficient  to  show  that  Charles  bought  in 
trust  for  Nathaniel.  Might  not  the  jury  have  presumed  a  trust  ? 
1  Rawle  373.  A  recovery  may  be  had  without  a  paper-title.  1  Dall. 
*4641  "^ '  *Hooke  v.  Long,  10  S.  &  R.  1,  a  spark  of  title  is  suffi- 
'  cient  to  make  a  grantor's  deed  evidence :  3  WTatts  95  ;  2  S. 
&  R.  83 ;  Fisher  v.  Keen,  1  Watts  278.  It  was  highly  improbable 
that  any  plaintiff  would  allow  land  so  valuable  to  be  bought  by 
another  for  so  small  a  sum,  compared  to  his  mortgage.  W  hen  a 
survey  was  found  in  the  office,  without  a  date,  it  was  left  to  the 
jury  to  determine  when  it  was  put  there:  Snyder  v.  Bowman,  4 
Watts  132.  Contradictions  in  the  record,  and  the  various  facts 
and  inferences  arising  in  the  plaintiff's  case,  were  for  the  determi- 
nation of  the  jury,  which  were  taken  from  them  by  the  rejection 
of  the  deed  from  N.  R.  Snowden  to  the  plaintiff. 

Argument*  for  the  defendant  in  error. 
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1st  error.     Boyer  was,  first,  an  incompetent  witness,  and,  second, 
his  evidence  was  admissible. 

1.  His  incompetency  proceeded  from  his  conviction  of  an  infa- 
mous   offence,   which  was   made  felony  by   an   act  of  Congress . 
Ingersoll's  Dig.  93.     The  president's  pardon  merely  remits  the 
remainder  of  the  sentence,  and  orders  him  to  be  enlarged  from 
imprisonment  on  the  payment  of  costs.     The  president  may  pardon 
the  crime,  the  sentence  or  the  execution :  but  here  he  has  neither 
pardoned  the  crime,  the  sentence,  nor  the  execution,  but  only  a 
portion  of  the  execution.     The  president  has  no  power  to  order 
a  prisoner  to  be  discharged  from  prison,  except  by  granting  him  a 
pardon.     A  pardon  of  the  execution  is  not  a  pardon  of  the  crime. 
Infamy  proceeds  from  the  crime,  and  is  a  consequence,  but  not  a 
part  of  the  sentence,  and  is  a  punishment  affixed  by  law.     The 
language  of  the  pardon  shows  that  it  was  only  designed  to  liberate 
him  from  imprisonment,  on  the  payment  of  costs.  Does  the  remission 
of  the  remainder  of  the  imprisonment  ipso  facto  remit  the  infamy  ? 
The  president  may  give  a  partial  pardon.    3  Johns.  Gas.  333.  This 
is  a  special  pardon  ;  no  general  words  are  used.     The  presumption 
is  that  the  form  of  a  limited  pardon  was  purposely  selected.     Ac- 
cording to  the  doctrine  in  the  Year  Books,  this  pardon  should  be 
entirely  disallowed,  which  is  more  than  we  ask.     It  is  good  as  far 
as  it  goes,  but  it  does  not  affect  the  infamy.     The  words  of  a  general 
pardon  are  different.     Tremaine's  Pleas  of  the  Crown  312,  tit. 
Pardon  ;  Croke  Ch.  55  ;  Styles'  Reg.  419  ;  Lilly's  Abs.  of  Grim. 
Law  270 ;  1  Kent's  Com.  462-3 ;  2  Hawk.  P.  C.,  c.  37,  sec.  12, 
Pardons  are  general  and  special,  absolute  or  conditional,  by  the 
king  or  by  parliament :  17  Vin.  Ab.  tit.  Prerogative,  p.  18,  23. 
A  pardon    at   the  suit  of  the  party  to  be  taken  more  strongly 
against  him,   but  where  mero  motu,   more   strongly  against  the 
grantor :  Id.  pp.  19,  20,  27,  31,  36.     A  pardon  is  not  to  be  car- 
ried beyond  its  express  purport :  5  Wils.  Bac.  Abr.  291,  2,  tit. 
Pardon  ;  People  u.  James,  2  Caines  57.     The  executive  may  limit 
his  mercy  and  remit  a  part :  Duncan  v.  Commonwealth,  4  S.  &  R. 
451.     The  conviction  being  in  the  Circuit  Court  of  the  United 
States,  is  as  *operative  as  if  in  the  State  Court ;  for,  said  the   r*4pc 
Chief  Justice,  "  There  can  be  nothing  in  the  argument  that  L 

the  conviction  is  by  a  foreign  tribunal.  It  might  be  good  as 
between  foreign  countries."  The  certificates  and  pardons  referred 
to  are  not  satisfactory,  nor  do  they  aid  the  argument  of  plaintiff's 
counsel. 

2.  Boyer's  evidence  having  been  offered  to  impeach  a  record  is 
inadmissible.      The   record   itself  was  irregularly   admitted.      It 
should  have  been  proved  by  an  authenticated  copy,  and  not  by 
leaving  to  the  jury  the  power  of  determining  on  the  authenticity  of 
the  original,  which  belonged  to  another  court.     The  prothonotary's 
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docket,  at  a  great  risk,  and  without  giving  the  court  an  opportu- 
nity under  its  seal,  of  determining  whether  it  was  right  or  not, 
was  carried  to  Northampton  county.  If  the  court  of  Berks  county 
held  it  to  be  right,  how  can  it  be  wrong  ?  Different  courts  and 
juries  might  disagree,  and  thus  the  greatest  confusion  would  be 
produced.  At  least  it  was  but  secondary  evidence.  When  regu- 
larly admitted,  it  is  only  evidence  of  the  contents,  after  proof  of 
the  existence  and  loss  of  the  original:  Lodge  v.  Berrian,  16  S.  & 
R.  297  ;  4  Watts  396.  The  plaintiff  gave  notice  to  produce  a  deed 
to  N.  R.  Snowden,  which  never  existed ;  had  he  called  for  the 
deed  actually  executed  to  Charles  Snowden,  we  could  have  produced 
it.  The  plaintiff  produced  the  record,  and  then  endeavored  to  falsify 
it ;  as  he  produced  it,  he  was  bound  by  it.  The  prothonotary's  entry 
is  a  record  so  far  as  it  records  the  act  of  the  court,  but  no  further. 
The  statement  of  land  being  sold  to  N.  R.  Snowden  is  mere 
impertinence,  and  ought  not  to  be  there.  That  entry  is  not  essential 
to  a  purchaser's  title.  There  is  no  law  which  requires  a  purchaser 
to  examine  the  records,  or  prohibits  him  from  relying  on  an  authen- 
ticated copy.  Where  there  is  a  sheriff's  deed  that  is  sufficient. 
The  law  fixes  the  place  of  keeping  records,  and  the  manner  of 
authentication.  There  is  a  responsible  officer,  and  a  court  to  take 
care  of  them  :  Voris  v.  Smith,  13  S.  &  R.  334  ;  Edmiston  v.  Swartz, 
Id.  135.  In  case  of  a  conviction  for  altering  a  record,  the  court 
that  keeps  it  can  alone  correct  any  error  in  it.  Can  an  original 
record  be  brought  into  another  court  to  be  corrected  ?  The  court 
which  keeps  the  record  will,  when  an  application  is  made  in  a 
proper  time  and  manner,  grant  a  remedy.  The  erasure  in  the 
record,  so  far  from  importing  any  thing  derogatory,  implies  when 
of  long  standing,  that  the  court  ordered  it  to  be  done.  The  court 
has  power  to  judge  of  its  own  acts,  and  of  the  record  of  its  acts. 
The  great  lapse  of  time,  during  which  this  record  has  remained 
unquestioned,  sustains  its  integrity.  Parol  evidence  cannot  be 
admitted  to  impeach  it.  It  imports  absolute  verity.  Reason  and 
authority  sustain  this  position :  Adams  v.  Betz,  1  Watts  425-7 ; 
King  t;.  Hopper,  3  Price's  Ex.  Rep.  495 ;  3  Starkie  1020 ;  Sid- 
well  v.  Evans,  1  P.  &  W.  383;  Shrivert'.  Commonwealth,  2  Rawle 

*4fifi1  207;  U  S-  &  R-  173'  2  Rawle  *163'  Selin  »•  Snyder,  7 
J  S.  &  R.  171 ;  McPherson  v.  Cunliff,  11  Id.  437  ;  1  P.  &  W. 
493 ;  Crosswell  v.  Byrnes,  9  Johns.  Rep.  287 ;  2  Penn.  Black. 
882-3 ;  Dickson  v.  Fisher,  1  Black.  Rep.  664,  where  it  was  said 
that  a  record  shall  always  be  deemed  to  have  been  in  the  same 
plight  in  which  it  is  found ;  7  Comyn's  Dig.  206-8,  tit.  Record,  A. 
B.  C. ;  1  Comyn's  Dig.  583,  tit.  Amendment,  [D.  4] ;  Id.  607 ; 
[T.  6] ;  3  Starkie  1019,  part  4.  Great  practical  inconvenience 
and  injury  would  result  from  allowing  records  to  be  contested  in 
collateral  proceedings,  and  from  allowing  their  authenticity  to  be 
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questioned  after  great  lapse  of  time.  The  erasure  having  heen 
made  by  the  prothonotary's  clerk,  must  be  presumed  to  be  right. 
Purchasers  would  have  no  security  were  the  law  different. 

2d  error.  [The  court  said,  that  if  the  parol  evidence  was  rejected 
there  could  be  nothing  in  the  second  error  assigned  ;  for  that,  with- 
out that  evidence,  there  did  not  appear  that  any  title  was  shown  to 
have  been  in  N.  B.  Snowden.] 

The  court  having  ordered  an  argument  upon  tne  point,  whether, 
supposing  Boyer  to  have  been  a  competent  witness,  his  testimony 
was  admissible  to  prove  that  Charles  Snowden  purchased  at  the 
sheriff's  sale,  in  trust  for  his  brother  Nathaniel,  the  question  was 
accordingly  argued  at  this  term,  by  Mr.  Sergeant  for  the  defend- 
ants, and  Mr.  Porter  for  the  plaintiff  in  error. 

For  the  defendants. — There  are  two  points  for  consideration  :  1. 
Whether  parol  evidence  is  admissible  to  raise  a  trust ;  and,  2. 
Whether  the  evidence  offered  in  this  case  was  sufficient  for  that 
purpose. 

A  resulting  trust,  or  trust  by  the  operation  of  law,  is  purely  a 
question  of  law  for  the  court  to  decide.  If  parol  evidence  be 
admitted,  it  makes  a  question  for  the  jury,  and  not  for  the  court. 
There  is  a  distinction  between  a  parol  declaration  of  a  trust,  and 
parol  evidence  of  a  trust.  A  writing  commonly  exists  between  the 
parties,  which  is  evidence  of  the  contract.  The  resulting  trust  is 
created  by  operation  of  law,  independent  of  all  agreement.  The 
case  of  an  assignment  for  the  payment  of  debts,  and  the  debts  all 
paid,  is  an  example.  The  facts  from  which  a  trust  may  result,  can 
be  proved  by  any  kind  of  evidence.  There  is  no  evidence  in  this 
case  of  any  contract,  or  of  any  fact  from  which  a  trust  could  result, 
but  merely  an  offer  to  show  the  declaration  of  the  intentions  of  the 
purchaser  at  the  sheriff's  sale,  without  contract  or  consideration, 
to  render  them  binding.  The  evidence  should  have  a  broader 
foundation  to  rest  upon,  before  it  can  have  any  legal  operation.  1 
Ball.  193 ;  3  Binn.  302 ;  2  S.  &  R.  521 ;  Peebles  v.  Beading,  8 
S.  &  B.  492 ;  Wither's  Appeal,  14  Id.  185 ;  Gratz  v.  Gratz,  4 
Bawle  434.  Our  act  is  the  same  as  the  English  statute  *of 
frauds,  and  applies  to  equitable,  as  well  as  to  legal  estates. 
Gibblehouse  v.  Stong,  3  Rawle  437;  4  Yeates  280. 

The  declarations  of  a  grantor,  after  the  execution  of  a  deed,  that  he 
paid  nothing  for  it,  are  inadmissible.  The  act  of  assembly  says,  that 
no  leases,  estates  or  interests  in  lands,  &c.,  shall  be  assigned, 
granted  or  surrendered,  unless  it  be  by  deed  or  note  in  writing, 
signed  by  the  parties,  or  by  act  and  operation  of  law.  The  reason, 
if  there  is  any  difference,  is  stronger  with  regard  to  equitable,  than 
legal  estates.  The  great  mass  of  titles  is  by  warrant  and  survey. 
Parol  contracts  for  land,  held  in  that  manner,  would  be  good,  and 
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not  so,  when  the  legal  title  wa8  obtained  by  patent.  Pre-existing 
trusts  seein  to  be  conceded  by  the  authorities,  to  procure  the  exe- 
cution of  which,  parol  proof  has  been  admitted.  Is  there  in  this 
case  any  resulting  trust  ?  If  there  be,  what  did  it  result  from  ? 
There  is  no  evidence  that  N.  R.  Snowden  paid  the  purchase-money. 
The  lapse  of  time  alone  is  sufficient  to  defeat  it,  twenty-four  years 
having  elapsed  since  the  conversation  offered  in  evidence,  and  the 
institution  of  this  suit.  In  the  case  of  Peebles  v.  Reading,  Judge 
Duncan  decided  that  fourteen  years  was  too  long.  The  evidence 
was  inadmissible  at  the  time  it  was  offered.  The  plaintiff  did  not 
show  that  the  legal  title  was  in  Charles  Snowden,  nor  possession 
in  him,  nor  that  the  defendants  claimed  under  him.  He  on  the 
contrary,  denied  the  title  of  Charles  Snowden,  and  offered  the 
testimony  of  Boyer  to  prove  that  the  legal  title  was  in  N.  R. 
Snowden.  To  admit  it  as  evidence  of  a  trust,  would  be  to  suppose 
a  case  inconsistent  with  the  plaintiffs  heretofore  alleged  title.  As 
our  case  had  not  been  opened,  the  nature  of  our  title  did  not 
appear.  The  argument  as  to  the  value  of  the  land  is  founded  on 
erroneous  estimates.  The  position  of  the  parties  prior  to  the  sheriffs 
sale  in  1810,  furnishes  no  support  to  the  plaintiff's  case.  There 
were  other  lands  in  Northampton  county  included  in  the  mort- 
gage.  If  the  plaintiff  expected  to  recover  on  the  ground  of  trust 
he  should  have  proved  its  existence ;  but  he  evidently  claimed 
the  legal  title,  and  has  failed  as  to  both. 

For  the  plaintiff. — It  must  be  taken  for  granted  that  the  defend- 
ants claimed  under  Charles  Snowden.  If  Boyer's  testimony  bo 
admissible  in  any  one  point,  it  ought  to  go  to  the  jury.  It  was 
twice  offered  in  evidence,  generally  in  the  first  place,  and  then  to 
prove  the  existence  of  a  deed  to  N.  R.  Snowden.  The  question 
as  to  the  order  of  time  cannot  now  be  started.  We  say  that  the 
trust  appears  in  the  conditions  of  sale,  and  in  the  prothonotary's 
record,  which  are  consistent  with  the  evidence  of  fraud.  The 
legislature  has  adopted  parol  contracts  in  cases  of  decedents. 
Major  Snowden  was  agent  before  the  sale.  The  mortgage  was 
the  consideration  of  the  sheriffs  sale.  Parol  evidence  was  admis- 
sible to  show  that  fact.  Ownership  of  the  mortgage,  declarations 
at  the  sale,  and  mutilation  of  the  record,  showed  the  trust.  In 
*4681  ^T{1^ace  v-  Duffield,  *2  S.  &  R.  521,  evidence  was  received 
'  after  a  lapse  of  thirty-two  years.  It  is  not  necessary  to 
create  a  resulting  trust,  that  money  should  be  paid  ;  any  considera- 
tion will  do.  Church  v.  Church,  4  Yeates  280.  If  88000  or 
$10,000  would  have  been  bid,  but  for  the  declaration  that  it  would 
be  bid  to  the  amount  of  the  mortgage,  then  the  mortgage  was  the 
consideration.  A  court  of  chancery  would  decree  a  specific  per- 
formance of  a  contract,  on  proof  of  Charles  Snowden's  declara- 
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tions.  Brown  v.  Dysinger,  1  Rawle  408  ;  1  P.  &  W.  389 ;  4  Johns. 
Rep.  118  ;  1  Johns.  Ch.  Rep.  397  ;  4  Dessaussure's  Ch.  Rep.  651 ; 
4  Dall.  218  ;  1  Id.  426.  What  took  place  at  the  time  of  the  sale, 
has  always  been  given  in  evidence  to  prove  fraud  or  trust.  Stew- 
art v.  Brown,  2  S.  &  R.  461. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  first  question  in  this  case  is,  as  to  the  effect 
of  the  pardon  ;  whether  it  removes  the  incompetency  which  by  law 
attaches  to  the  offence,  and  the  conviction  and  sentence  thereon. 
It  recites  the  conviction,  and  that  the  sentence  was  to  three  years' 
imprisonment,  and  then  remits  the  remainder  of  the  said  sentence 
on  payment  of  costs.  The  remainder  of  the  sentence  embraces  all 
except  that  which  had  been  executed,  as  well  what  is  expressed  in 
the  pardon  itself,  as  the  legal  consequences  that  flow  from  it.  A 
remission  of  the  whole  sentence  could  do  no  more,  since  it  could  not 
undo  what  had  been  done.  One  of  the  consequences  resulting  from 
the  sentence,  was  the  disability  of  the  party  to  be  sworn  as  a  wit- 
ness ;  and  when  all  the  sentence  is  removed,  together  wtth  the  con- 
sequences of  the  sentence,  except  what  had  been  suffered,  this  disabil- 
ity is  removed.  It  cannot  exist  separate  from  the  source  from  which 
it  is  derived.  As  to  the  language  of  the  pardon,  it  does  not  appeal- 
that  any  particular  language  or  form  of  words  is  necessary  in  such 
an  instrument.  In  some  of  the  ancient  pardons,  a  variety  of  lan- 
guage is  to  be  found  ;  such  as  acquit,  pardon,  release  and  exonerate. 
3  Co.  Inst.  234.  In  others,  only  the  word  pardon.  Id.  235.  In 
the  forms  used  by  the  executive  of  Pennsylvania,  the  word  remit 
is  employed ;  and  also,  it  would  seem,  in  those  given  by  the  exe- 
cutive of  the  United  States.  Nor  is  it,  we  conceive,  necessary  to 
remit  the  crime  or  offence,  though  that  is  also  often  done  in  the 
English  forms.  Our  practice  is  to  recite  the  offence,  and  conviction 
and  sentence,  and  then  remit  the  sentence.  And  as  it  is  by  the 
sentence  the  disability  attaches,  as  one  of  its  consequences,  this 
form  would  seem  appropriate.  In  3  Co.  Inst.  235,  it  appears  that 
the  king's  remitting  the  indictment,  before  conviction,  pardoned 
the  offence:  a  fortiori  after  sentence,  remitting  the  sentence  par- 
dons the  offence.  The  case  of  the  United  States  v.  Lukens,  cited 
in  the  notes  to  the  edition  of  Chitty's  Criminal  Law  of  1836,  p. 
770,  has  *been  referred  to  as  resembling  the  present.  But  r*_|£q 
there  only  part  of  the  sentence  was  remitted,  namely,  the  ^ 
fine.  It  did  not  remit  the  sentence,  or  the  remainder  of  the  sen- 
tence— that  remained  with  all  its  consequences,  except  that  the  fine 
was  forgiven.  We  are  therefore  of  opinion  that  Boyer  was  a  com- 
petent witness. 

This  opinion  renders  it  necessary  to  determine  the  other  question 
which  has  been  argued — whether  parol  evidence  was  admissible  to 
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show,  that  the  acknowledgment  was  originally  of  a  sheriff's  deed  to 
Nathaniel  R.  Snowden,  and  that  afterwards  the  prothonotarv's 
clerk,  at  the  instance  of  Charles  Snowden,  and  by  collusion  with 
him,  erased  the  name  of  Nathaniel  R.  Snowden  from  the  record, 
and  wrote  that  of  Charles  Snowden  in  its  stead. 

This  is  certainly  a  serious  question  in  this  Commonwealth,  where 
from  the  first  settlement  of  the  province,  lands  have  been  liable  to 
be  sold  on  judgments  and  executions,  and  vast  numbers  of  titles  to 
real  estate  are  held  under  sheriff's  deeds.  The  security  of  such 
titles  would  be  much  impaired,  if,  after  a  lapse  of  years  and  in  a 
collateral  proceeding,  the  record 'of  acknowledgment  is  not  to  be 
conclusive,  but  its  truth  may  be  contested,  and  the  fact  of  the 
acknowledgment  or  the  authenticity  of  the  official  proceeding  of  the 
court,  may  be  subjected  to  all  the  doubt,  uncertainty  and  frailty  of 
parol  evidence,  perhaps  after  the  decease  of  the  most  material  wit- 
nesses. For  the  effect  of  this  evidence  is  to  deny  what  the  record 
asserts.  The  record  asserts,  that  the  acknowledgment  was  of  a 
deed  to  Charles  Snowden.  The  evidence  goes  to  falsify  this,  and 
to  establish  that  the  acknowledgment  was  in  reality  of  a  deed  to 
Nathaniel  R.  Snowden.  The  acknowledgment  of  a  sheriff's  deed 
is  the  official  proceeding  of  a  court  of  record,  acting  judicially  in 
relation  to  the  matter  before  it.  Ordinary  deeds  may  be  acknowl- 
edged before  a  judge  or  justice  of  the  peace,  but  a  sheriff's  deed 
can  only  be  acknowledged  under  the  supervision  of  a  court.  Till 
such  deed  is  acknowledged,  the  legal  title  does  not  pass — the  ven- 
dee cannot  demand  the  rents  or  recover  possession.  By  the  act 
of  the  6th  April  1802,  the  deed  acknowledged  is  made  conclusive 
evidence  of  the  purchase.  The  jurisdiction  in  relation  to  the 
acknowledgment  of  a  sheriff's  deed,  is  accompanied  by  the  power 
to  set  aside  the  sale  or  confirm  it,  to  distribute  the  moneys  paid 
into  court,  and  to  award  issues.  It  is  a  judicial  proceeding  con- 
ducted with  all  the  solemnities  of  a  court  of  record,  affecting  mat- 
ters of  the  highest  moment,  and  involving,  wherever  the  acknowl- 
edgment is  received,  adjudication  on  the  validity  of  the  sale,  and 
the  rights  of  the  parties  to  execution  and  the  purchase.  It  is  there- 
fore not  susceptible  of  being  excepted  from  the  ordinary  rule,  that 
the  proceeding  of  a  court  which  is  by  the  constitution  and  laws,  a 
court  of  record  imports  absolute  verity — that  the  record  itself 
or  a  certified  copy,  *ub  pede  sigUti,  is  conclusive  as  to  what  it 
contains — and  that  no  averment,  plea,  or  proof  to  the  contrary, 
*4"01  sna^  De  admitted.  The  *rolls,  says  Coke,  being  the 
'  records  or  memorials  of  the  judges  of  the  courts  of  record, 
impart  in  them  such  incontrollable  credit  and  verity,  as  they  admit 
of  no  averment,  plea,  err  proof  to  the  contrary :  and  if  such  a 
record  be  alleged,  and  it  be  pleaded  that  there  is  no  such  record, 
it  shall  be  tried  only  by  itself.  And  the  reason  hereof  is  appa- 
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rent:  for  otherwise  (as  old  authors  say  and  that  truly),  there 
should  never  be  an  end  of  controversies — which  should  be  incon- 
venient. Co.  Lit.  260.  Records  import  in  themselves  truth,  and 
conclude  all  men  from  denying  anything  appearing  within  the 
record,  as  antedate,  &c.  Hynde's  case,  4  Rep.  71.  A  man  may 
assign  error,  that  whereas  the  court  gave  one  judgment,  they  ought 
to  have  given  another  judgment ;  but  a  man  cannot  say  that  they 
did  not  give  such  judgment,  contrary  to  the  words  of  the  record. 
Br.  Error,  pi.  140,  cited  Viner's  Ab.  173;  nor  say  that  the  judg- 
ment entered  in  the  roll  was  not  given  by  the  justices,  but  entered 
in  the  rolls  by  the  clerk — or  that  the  jury  was  not  sworn  as  the 
record  supposes.  Nor  that  the  jurors  gave  other  verdict  than  is 
entered  on  the  roll — nor  where  the  roll  is  that  the  jury  gave  ver- 
dict for  the  plaintiff,  he  shall  not  say  they  gave  verdict  for  the 
defendant.  Bro.  Ab.  cited  Ib.  He  puts  other  cases  and  concludes, 
"  he  may  assign  error  in  a  thing  apparent  or  matter  of  fact  out  of 
the  record,  but  he  shall  not  falsify  the  record,  as  it  is  said  else- 
where, and  note  a  diversity."  Br.  Ab.  cited  Ib. 

These  elementary  principles,  long  since  become  general  rules 
and  maxims  of  the  law,  are  so  familiar,  and  indeed  are  so  obvi- 
ously necessary  to  the  certainty  of  title  and  security  of  property, 
that  it  appears  almost  superfluous  to  cite  them,  did  they  not  apply 
so  directly  to  this  case.  And  if  such  averment  cannot  be  made  in 
error,  much  less  can  it  be  made  in  a  collateral  proceeding ;  or  one 
court  undertake  to  institute  an  inquiry  on  parol  evidence,  whether 
the  record  of  another  court  is  or  is  not  true — whether  it  has  been 
duly  kept  by  the  officer — whether  it  has  been  altered,  and  if 
altered,  whether  that  alteration  was  authorized  or  unauthorized. 
Every  court  of  record  is  the  guardian  and  judge  of  its  own  records. 
It  is  clothed  with  full  power  to  control  and  inquire  into  them,  and 
to  set  them  right,  if  incorrect.  They  are  placed  in  the  custody  of 
an  officer,  who  is  appointed  by  the  executive,  whose  duty  it  is  to 
preserve  them  pure  and  regular ;  who  is  sworn  to  perform  that 
duty,  and  required  to  give  security  ;  and  who  is  at  all  times  sub- 
ject to  the  supervision  of  the  court.  For  any  criminal  alteration 
of  the  record,  he  and  all  concerned,  would  be  subject  to  infamous 
punishment,  by  the  act  of  1700,  as  well  as  to  the  payment  of 
double  the  damage  sustained.  These  are  the  precautions  which 
the  law  provides  for  the  faithful  keeping  of  the  records;  and 
under  these  precautions,  it  gives  full  faith  and  credit  to  them, 
and  will  not  allow  their  verity  to  be  questioned.  Omttia  pre- 
sumuntur  rite  et  solemniter  esse  acta.  The  law  will  not,  says 
Lord  Coke,  admit  any  proof  against  the  vehement  *and  (-$471 
violent  presumption  of  law,  that  a  justice  sworn  to  do  *• 
justice  well,  will  do  no  injustice.  12  Rep.  24. 

In  later  times,  our  own  courts  and  others,  have  repeatedly  recog- 
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nised  this  doctrine,  and  acted  on  it.  In  Selin  v.  Snyder,  7  S.  & 
R.  171,  parol  evidence  was  offered  to  show  that  Mary  Kendig  never 
had  authorized  the  use  of  her  name  in  an  application  to  the  Orphans' 
Court  to  sell  real  estate.  Yet  because  by  the  record  it  appeared, 
that  she  with  others,  came  into  court,  and  petitioned  for  an  order 
of  sale,  and  made  return  of  sale,  the  evidence  was  rejected. 
Tilghman,  C.  J.,  says,  "the  assertion  on  the  record,  that  the 
parties  appeared  in  court,  must  be  taken  for  actual  verity.  The 
truth  of  their  records  concerning  matters  within  their  jurisdiction, 
cannot  be  disputed."  In  McPherson  v.  Cunliffe,  11  S.  &  R.  437, 
a  sale  was  made  by  order  of  the  Orphans'  Court  to  pay  debts  and 
support  minor  children  of  a  deceased  husband.  After  some  years 
it  turned  out  that  the  marriage  was  void,  and  the  children  illegiti- 
mate ;  yet  the  court  held  that  the  order  of  sale  and  decree  of  con- 
firmation could  not  be  thus  impeached.  Mr.  Justice  Duncan,  in 
delivering  the  opinion  of  the  court  says,  that  the  determination  of 
the  court  in  the  recent  case  of  Selin  v.  Snyder,  restored  the  law  by 
declaring  that  testimony  shall  not  be  received  to  contradict  the 
record.  In  Kennedy  v.  Wachsmuth,  12  S.  &  R.  171,  the  Orphans' 
Court  amended  the  record  by  adding  to  it  the  affirmation  of  an 
administrator  of  the  amount  of  the  intestate's  debts  exhibited  to 
the  court  eight  years  before.  Tilghman,  C.  J.,  says,  "  in  consid- 
ering the  record  before  us,  we  now  take  it  that  the  affirmation  of 
Lewis  was  made  previous  to  the  order  of  sale — then  it  is  all  right, 
for  the  record  cannot  be  contradicted."  In  Adams  v.  Betz,  16  S. 
&  R.  425,  it  was  held  to  be  error  to  leave  it  to  the  jury  to  decide, 
in  a  dispute  between  judgment  creditors,  at  what  time  a  judgment 
was  entered.  Mr.  Justice  Ross,  in  delivering  the  opinion  of  the 
court,  after  examining  the  authorities  fully,  says  that  a  record 
found  in  the  office,  shall  be  intended  to  have  been  always  in  the 
same  place  in  which  it  is  found,  and  that  parol  evidence  cannot  be 
received  to  prove  it  wrong,  though  it  might  be  admitted  to  prove  it 
right.  He  refers  to  the  cases  cited  to  the  contrary,  and  says  that  on 
examination  it  will  be  found,  that  the  parol  proof  was  only  admitted 
when  the  record  was  lost  or  so  obliterated  as  not  to  be  legible. 
The  case  of  Meredith  v.  Shewell,  1  P.  &  W.  495,  where  the  sheriff 
was  admitted  to  prove  that  a  line  drawn  through  his  endorsement 
on  a  writ  returned,  was  not  made  by  him.  can  only  be  supported, 
it  appears  to  me,  on  the  ground  that  it  was  to  explain  an  ambi- 
guity ;  although  even  in  that  point  of  view,  Dickson  v.  Fisher,  1 
\V.  Bl.  664,  seems  to  be  a  decision  the  other  way. 

In  Garrick  v.  Williams,  3  Taunt.  347,  the  enrolment  of  a  deed 
stood  unquestionably  wrong,  and  four  years  afterwards  it  was  made 
right  by  the  clerk  of  his  own  authority ;  yet  the  court  would  not 

*l'9ten  to  anv  argument  on  the  misconduct  of  the  officer ; 

the  Chief  Justice  saying,  that  no  averment  or  evidence 
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shall  be  received  to  show  that  the  date  is  incorrect.  Afterwards 
the  same  case  came  before  the  Court  of  Chancery,  and  the  chan- 
cellor said,  that  if  the  record  had  been  altered  contrary  to  what  it 
ought  to  have  been,  application  ought  to  have  been  made  to  the 
keeper  of  the  records  to  set  it  right.  In  The  King  v.  Hopper,  3 
Price's  Exchequer  Rep.  495,  this  case  was  recognised  as  a  strong 
case,  and  bottomed  on  sound  authorities  ;  and  it  was  held,  that 
the  endorsement  by  the  clerk  of  the  enrolments,  of  the  day  of 
enrolment  by  way  of  date,  is  a  part  of  the  record,  and  canuot  be 
averred  against ;  nor  is  evidence  admissible  to  show  that  it  was  in 
fact  enrolled  on  some  other  day,  and  that,  although  the  date  be 
written  on  an  erasure. 

It  is  contended  by  the  plaintiff,  that  fraud  and  collusion  consti- 
tute an  exception  to  the  general  rule,  and  that  persons  to  be  affected 
by  such  fraud  and  collusion  may  prove  them,  and  thus  avoid  the 
effect  of  a  judgment  or  decree  otherwise  binding.  Here,  however, 
it  is  necessary  to  distinguish. 

The  general  rule  is,  that  wherever  a  matter  comes  to  be  tried  in 
a  collateral  way,  the  decree,  sentence,  or  judgment  of  any  other 
court  having  competent  jurisdiction,  shall  be  received  as  conclu- 
sive evidence  of  the  matter  so  determined.  That  is  to  say,  when  it 
is  legally  received  in  evidence,  such  is  its  operation  and  effect — 
it  is  conclusive,  and  evidence  is  not  admissible  to  contradict  it. 
Amb.  761.  It  is  for  this  reason  that,  in  general,  a  verdict  and 
judgment,  or  record  or  other  judicial  proceeding  between  other 
parties,  is  not  admissible  in  evidence  to  affect  strangers — because 
they  have  had  no  day  in  court  to  contest  it,  nor  have  they  a  right 
to  bring  a  writ  of  error  to  reverse  it.  There  are  cases,  however, 
in  which  the  judgment,  sentence  or  record  of  a  court  adjudicating 
on  the  point  between  them,  is  admissible  in  evidence,  in  a  cause 
between  other  parties.  As  where  it  is  a  link  in  a  chain  of  title, 
Burr  v.  Gratz,  4  Wheat.  213 ;  or  where  it  is  a  decree  or  order  of  a 
court  in  relation  to  the  property  or  matter  in  question  before  them 
— such  as  a  probate  of  a  will — a  decree  in  relation  to  marriage  or 
divorce — a  decree  of  condemnation  of  goods  under  revenue  laws — 
a  discharge  under  insolvent  laws — an  order  of  sale  by  the  Orphans' 
Court — a  final  settlment  of  an  administration  account,  and  others. 

In  such  cases,  if  the  proceeding  were  adversary  in  its  character, 
it  is  ordinarily  binding  and  cannot  be  controverted.  It  is  not  per- 
mitted a  third  person  to  allege  that  the  decree,  sentence  or  judg- 
ment of  a  court  of  competent  jurisdiction  was  obtained  by  imposi- 
tion, fraud  or  forgery,  practised  on  the  court,  or  by  mistake,  wrong 
or  injustice.  The  merits  cannot  be  thus  overhauled  and  re-exam- 
ined in  a  collateral  proceeding.  It  is  either  not  at  all  admissible 
in  evidence,  as  to  third  persons,  or  if  admissible,  is  conclusive  as  to 
every  thing  it  directly  decides  as  the  matter  in  question — though 
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*47*n  not  M  *°  inference8  *that  might  be  drawn  from  it.  1  Phill. 
I  Ev.  242,  254 ;  Amb.  761.  I  speak  of  the  effect  in  a  civil 
proceeding,  and  not  in  a  criminal  one.  Thus  in  Noel  v.  Wells,  1 
Lev.  235,  the  court  would  not  receive  evidence  to  prove  that  a  will 
of  personal  property  was  forged  in  contradiction  to  the  probate. 
Evidence  will  not  be  admitted  to  prove  that  another  person  was 
appointed  executor,  or  that  the  testator  was  insane;  for  that 
would  be  to  falsify  the  proceedings  of  the  ordinary,  in  cases  where 
he  is  the  exclusive  judge.  Ib.  So,  in  Meadows  v.  The  Duchess 
of  Kingston,  the  plaintiff  filed  a  bill  to  set  aside  a  bequest  by 
the  duke  to  the  defendant,  on  the  ground  that  she  had  imposed 
herself  on  him  as  a  single  woman,  being  previously  married. 
The  defendant  pleaded  a  decree  in  the  ecclesiastical  court  in 
her  favor,  in  a  suit  by  her  against  her  first  husband  of  jactita- 
tion of  marriage.  The  lord  chancellor  held  it  conclusive.  He 
says,  "  I  lay  it  down  as  a  general  rule,  that  whenever  a  matter 
comes  to  be  tried  in  a  collateral  way,  the  decree,  sentence  or 
judgment  of  any  other  court,  having  competent  jurisdiction,  shall 
be  received  as  conclusive  evidence  of  the  matter  so  determined." 
Amb.  761 ;  1  Phill.  Ev.  264,  267.  In  Sheets'  v.  Hawke,  14  S. 
&  R.  173,  it  was  decided  that  the  record  of  the  discharge  of  an 
insolvent  debtor  is  conclusive  as  to  the  fact  of  his  having  com- 
plied with  all  things  required  by  law  to  entitle  him  to  a  dis- 
charge, and  cannot  be  inquired  into  in  a  collateral  action.  Parol 
evidence  is  not  admissible  to  show  the  grounds  of  a  decree  of 
the  Court  of  Common  Pleas.  Gallagher  v.  Kennedy,  2  Rawle 
163.  A  judgment  of  a  court  of  competent  jurisdiction  discharg- 
ing a  debtor  under  the  Bread  Act,  cannot  be  impeached  col- 
laterally by  proof  that  at  the  time  of  his  discharge  he  had  a  suffi- 
cient sum  of  money  about  his  person  to  discharge  the  debt. 
McKinney  w.  Crawford,  8  S.  &  R.  354.  To  the  same  point  might 
be  cited  the  cases  of  Wright  v.  Deklyne,  1  Pet.  202  ;  Berks  and 
Dauphin  Turnpike  Co.  v.  Kendel,  11  S.  &  R.  123,  and  indeed 
there  would  be  no  end  of  citing  them.  I  shall  only  refer  to  the 
case  of  Slocura  v.  Slocum,  3  Cranch  300.  There  the  court  below 
instructed  the  jury  that  a  fraud  practised  by  a  debtor  in  obtain- 
ing his  discharge  under  the  insolvent  law  avoided  the  discharge 
and  left  his  security  liable  for  his  bond  not  to  depart  from  the 
prison  rules.  But  the  Supreme  Court  of  the  United  States  held 
this  construction  to  be  erroneous  and  reversed  the  judgment, 
saying  that  the  judgments  of  a  court  of  competent  jurisdiction, 
although  obtained  by  fraud,  have  never  been  held  void,  and  there- 
fore all  acts  performed  under  them  are  valid  as  far  as  respects 
third  persons. 

The  only  exception  to  the  rule  which  has  been  allowed  of,  when 
such  judgment  or  proceeding  is  given  in  evidence  against  third  per- 
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sons,  is  that  they  may  aver  and  prove  that  such  judgment  or  pro- 
ceeding was  procured  or  kept  on  foot  by  covin  or  collusion  between 
the  parties  to  it ;  and  in  such  case,  though  binding  between  them- 
selves, *its  operation  as  to  third  persons  may  be  defeated.  r*A"± 
Fermor's  Case,  3  Co.  77,  however,  where  the  rule  is  stated  *• 
that  all  acts  mixed  with  fraud  and  deceit,  whether  judicial  or  other- 
wise, are  wrongful  and  unlawful,  was  the  case  of  a  common  assur- 
ance not  of  an  ordinary  judicial  proceeding.  There  a  lessee  for 
years  levied  a  fine  by  covin  with  another,  in  order  to  gain  the  fee 
by  the  statute  of  non  claim  ;  but  it  was  held  not  binding  in  his 
favor  against  the  reversioner.  Some  of  the  cases  cited  there  are 
of  judicial  proceedings.  Thus  a  widow  entitled  to  dower,  by  covin 
between  her  and  another,  caused  a  stranger  to  disseise  the  tenant, 
in  order  that  she  might  bring  a  writ  of  dower  against  him,  which 
she  did  and  recovered ;  yet  though  she  had  a  good  title,  the  whole 
was  considered  void  and  of  no  force  to  bind  the  terre  tenant.  But 
if  the  proceeding  were  adverse,  if  the  party,  as  Lord  Coke  says, 
venit  tanquam  in  arena,  it  is  otherwise.  Thus  it  is  said  in  the 
same  case,  if  a  disseisor  (although  he  gains  the  possession  by  wrong), 
levys  a  fine  with  proclamation,  yet  it  shall  bind  the  disseisee.  In 
the  Duchess  of  Kingston's  Case,  before  the  House  of  Lords,  on 
her  indictment  for  bigamy,  she  set  up  a  sentence  in  her  favor  in 
the  ecclesiastical  court,  on  a  suit  for  jactitation  of  marriage,  between 
her  and  her  husband,  but  it  was  held  that  the  crown,  in  a  criminal 
prosecution  might  aver  and  prove  that  the  sentence  was  obtained 
by  covin  and  collusion  between  her  and  her  husband.  1  Phill.  Ev. 
266.  So  in  reply  to  a  plea  by  an  executor,  of  judgments  recov- 
ered, a  creditor  may  reply  per  fraudem  ;  and  a  creditor  affected  by 
the  lien  of  a  former  judgment  may  show  it  was  obtained  by  covin. 
In  all  these  cases,  the  record  itself  is  not  controverted ;  it  is  bind- 
ing between  the  parties  to  the  fraud  ;  but  a  stranger  may  prevent 
those  concerned  in  it  from  employing  it  to  his  prejudice. 

But  the  exception  does  not  apply  to  parties  or  privies.  The 
record  is  conclusive  evidence  against  them  in  a  collateral  pro- 
ceeding ;  and  they  cannot  invalidate  it  by  giving  evidence  of 
fraud,  but  must  apply  to  the  court  which  pronounced  the  judg- 
ment, to  vacate  it.  1  Phil.  Ev.  266.  In  the  case  of  Proudham 
v.  Phillips,  cited  Ambl.  761,  the  plaintiff  brought  assumpsit 
against  the  defendant,  who  gave  in  evidence  her  marriage  with 
Meriman.  The  plaintiff  then  produced  a  sentence  of  the  ecclesi- 
astical court  annulling  this  marriage  for  that  when  solemnized, 
the  defendant  was  married  to  Delafield.  The  defendant  offered 
to  prove  that  the  sentence  was  obtained  per  fraudem.  Willes, 
C.  J.,  after  much  debate,  took  a  distinction  between  the  case  of 
a  stranger  who  cannot  come  in  and  reverse  the  judgment,  and 
therefore  must  of  necessity  be  permitted  to  aver  that  it  is  fraudu- 
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lent,  and  the  case  of  one  who  is  party  to  the  proceeding.  If 
he  plead  that  the  judgment  was  fraudulent,  he  cannot  give  evi- 
dence of  it,  but  must  apply  to  the  court  which  pronounced  the 
sentence  to  vacate  the  judgment;  and  if  both  parties  colluded, 
it  was  never  known  that  either  of  them  could  defeat  it. 

An  action  will  not  lie  against  the  defendant  for  obtaining  a 
*4751  Decree  *'n  cnancery»  by  fol86  and  forged  evidence;  such 
*  decree  being  still  in  force.  Peck  v.  Woodbridge,  3  Day 
30.  And  where  an  action  was  brought  in  the  Supreme  Court 
if  New  York  against  a  defendant  for  suborning  a  witness  to 
swear  falsely  in  a  cause  in  Connecticut,  whereby  judgment  was 
given  against  the  plaintiff,  contrary  to  the  truth  and  justice  of 
the  case,  it  was  held  the  action  would  not  lie.  Kent,  J.,  relied 
on  the  conclusiveness  of  the  judgment  in  Connecticut,  which 
it  was  attempted  to  open  in  a  collateral  action  :  Smith  v.  Lewis, 
3  Johns.  Rep.  157.  In  a  suit  on  a  judgment  in  another  state, 
the  plea  that  it  was  obtained  by  fraud,  mistake,,  or  want  of 
consideration,  is  not  admissible.  Benton  v.  Bergot,  10  S.  &  R. 
240. 

Here  Nathaniel  R.  Snowden  was  a  party  in  the  judgment, 
execution  and  proceedings,  in  the  Court  of  Common  Pleas  of 
Berks  county,  where  this  acknowledgment  took  place.  The  judg- 
ment was  recovered  to  his  use  ;  he  was  the  plaintiff,  and  his  remedy, 
if  the  record  were  fraudulently  or  improperly  altered,  was  an  appli- 
cation to  that  court  to  correct  it.  That  court  had  full  power  to 
inquire  into  the  matter  by  inspection  of  its  record,  by  examination 
of  its  officers,  by  compelling  the  attendance  of  witnesses,  and  we 
must  take  it  for  granted,  if  they  were  convinced  the  record  was 
improperly  altered,  would  have  amended  it,  provided  the  applica- 
tion were  made  in  due  season,  and  the  rights  of  third  persons  not 
thereby  affected.  This  was  the  proper  remedy  instead  of  an  eject- 
ment in  another  court,  and  an  effort  there  to  condemn  the  existing 
record,  and  create  a  new  one  by  parol  evidence. 

There  is  another  feature  in  the  proposed  inquiry,  which  is  also 
constituted  a  strong  objection.  And  that  is,  that  according  to  the 
evidence  offered,  the  alteration  of  the  record  was  made  by  the  pro- 
thonotary's  clerk.  The  act  of  the  clerk  in  his  capacity  as  such,  is 
(speaking  civiliter)  the  act  of  the  prothonotary,  who  is  the  maker 
and  keeper  of  the  records,  under  the  supervision  of  the  court.  It 
is  then  the  record  of  the  court  made  by  the  proper  officer,  and 
another  court  cannot  say  whether  the  record  made  by  the  proper 
officer,  was  properly  made  or  not,  whether  he  did  right  or  wrong. 
If  his  conduct  was  criminal,  he  ought  to  be  indicted  and  heard  in 
his  defence.  If  simply  improper,  without  criminal  motive,  the 
court  of  which  he  is  an  officer,  is  the  only  jurisdiction  that  can 
examine  this,  and  correct  it  If  different  courts  undertake  to 
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investigate  it,  they  might  come  to  different  conclusions.  Some 
might  condemn  it,  while  the  court  itself  approved  it,  and  adhered 
to  it  as  their  record.  In  Br.  Ab.  Record,  pi.  45,  18  Vin.  Ab. 
173,  there  is  this  case :  "  Record  of  outlawry  of  divers  persons  was 
certified  in  the  Exchequer,  among  whom  one  was  certified  outlawed, 
and  was  not  outlawed,  and  that  his  goods  were  in  the  hands  of  J. 
N.  And  upon  process  made  against  him,  he  came  and  said  he  was 
not  outlawed  ;  and  parcel  of  the  writ  came  by  writ  of  the  chancery 
out  of  B.  R.  into  the  Exchequer ;  *and  Green,  Justice  of  r*Aja 
B.  R.,  came  into  the  Exchequer,  and  said  he  was  not  out-  ' 
lawed,  but  that  it  was  misprision  of  the  clerk.  Skipwith  said, 
though  all  the  justices  would  record  the  contrary,  they  shall  not  be 
credited  when  we  have  the  record  that  he  is  outlawed.  Query, 
what  remedy  is  for  the  party  ?  It  seems  it  is  by  writ  of  error, 
inasmuch  as  there  is  no  original  against  him,  but  only  record  of  out- 
lawry without  original."  Now  here  one  of  the  judges  of  the  court 
of  King's  Bench,  moved  no  doubt  by  the  injustice  of  the  thing, 
went  into  the  Exchequer  to  remonstrate,  and  to  testify  that  the 
record  before  them  from  the  Court  of  King's  Bench  was  not  true ; 
that  it  was  a  misprision  (or  criminal  offence,  4  Bl.  Com.  119),  of 
the  clerk.  But  the  judges  of  the  Exchequer  would  not  listen  to  the 
evidence  of  the  judges  of  the  King's  Bench,  because  it  was  irregu- 
lar and  illegal,  inasmuch  as  it  went  to  falsify  the  record,  which  the 
clerk  had  estreated  into  the  Exchequer.  We  are  therefore  of  opinion 
that  the  contents  of  the  deposition  of  Boyer  were  not  legal  evidence 
in  the  present  suit. 

There  was  another  point  in  this  case  which  seemed  at  first  to 
require  an  opinion,  and  that  was,  whether  Charles  Snowden  was 
not  to  be  deemed  a  trustee  for  Nathaniel  R.  Snowden.  On  con- 
sideration, however,  we  are  of  opinion  that  it  does  not  fairly  arise 
in  the  case  as  it  appeared  in  the  Court  of  Common  Pleas,  and  is 
now  before  us,  owing  to  its  being  placed  by  the  plaintiff  through 
out  on  the  other  ground,  namely,  that  the  deed  was  to  Nathaniel 
R.  Snowden,  and  the  legal  title  in  him.  If  the  plaintiff  had 
sought  to  make  Nathaniel  cestui  que  trust,  he  was  bound  to  pro- 
duce the  deed  to  Charles  Snowden.  or  prove  its  contents,  if  lost, 
or  not  produced  on  notice.  The  acknowledgment  was  not  evi- 
dence, without  the  preliminary  proof ;  and  the  plaintiff's  case  is  now 
destitute  of  any  legitimate  evidence  of  the  deed  to  Charles  Snow- 
den, considered  in  this  point  of  view. 

Judgment  affirmed. 

Cited  by  Counsel,  4  Whart.  38,  503  ;  6  Id.  346  ;  10  Watts  120 ;  2  W.  &  S. 
277,  316;  3  Burr  129;  6  Id.  55;  8  Id.  162;  7  Harris  278  ;  4  Wright  154; 
8  Id.  215  ;  8  P.  F.  Smith  497 :  1  Parsons  38.  ||  12  Smith  59  ;  24  Id.  283 ;  1 
Norris  70  ;  s.  c.  2  W.  N.  C.  681 ;  2  Outerbridge  455  ;  s.  c.  11  W.  N.  C.  397; 
12  Id.  303.|| 

Cited  by  the  Court,  10  Watts  23  ;  7  W.  &  S.  470 ;  7  Harris  110 ;  3  Casey 
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427.  flAe  to  the  jurisdiction  to  examine  a  record  made  by  the  prothonotary, 
I  la-. -111:111  r.  Salisberry,  24  Smith  286  ;  as  to  the  inadnaissibleness  of  parol  to 
contradict  the  record  of  an  acknowledgment  by  the  sheriff,  Duff  v.  Wynkoop, 
24  Id.  305  || 

Doubted,  8  Watts  135;  but  affirmed,  8  Id.  167;  see  also  10  Id.  475;  5 
Barr  218  ;  1  Harris  36H.  ||  Thome  v.  Ins.  Co.,  30  Smith  15.|| 

Cited  by  the  Court  below,  13  N  orris  182,  as  to  a  court's  reasons  not  being 
inquirable  into  collaterally. 
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The  Schuylkill  Navigation  Co.  against  Moore. 

The  plaintiffs,  an  incorporated  company,  authorized  to  used  the  water  of 
the  river  Schuylkill  for  navigation,  and  to  grant  out  the  water-power  for 
manufacturing  purposes,  conveyed  to  the  defendant  a  certain  lot  of  ground, 
Ac.,  "  together  with  the  privilege  of  drawing  from  the  canal,  through  the 
forebay  or  tunnel,  from  time  to  time,  and  at  all  times  hereafter,  so  much 
water  as  can  pass  through  two  metallic  apertures,  one  of  50  square  inches, 
and  the  other  of  250  square  inches,  respectively,  under  a  head  of  three  feet, 
to  be  measured  from  the  middle  of  each  of  the  said  apertures  respectively 
to  the  face  of  the  water  of  the  said  canal,  &c. :  To  have  and  hold  the  said 
described  lot,  Ac.,  and  the  right  of  drawing  from  the  said  canal  the  quantity 
of  300  square  inches  of  water  in  manner  aforesaid,  under  a  three  feet  head  : 
Yielding  and  paying  a  certain  annual  rent  per  inch  of  water."  The  defend- 
ant applied  to  the  aperture  a  certain  conical  tube,  called  an  ajutage,  by  which 
the  flow  of  water  was  enlarged.  It  appeared  that  this  invention  was  known 
to  persons  conversant  with  hydraulics,  and  to  some  of  the  officers  of  the 
Navigation  Company  before  the  making  of  the  contract.  Held,  that  the  true 
construction  of  the  contract  was,  that  the  water  was  to  be  delivered  in  the 
ordinary  way,  and  that  the  defendant  had  no  right  to  increase  the  flow  by 
means  of  an  ajutage. 

THE  president,  managers  and  company  of  the  Schuylkill  Navi- 
gation Company  brought  an  action  on  the  case  in  this  court  against 
John  Moore,  to  recover  damages  for  drawing  a  greater  quantity  of 
water  from  their  canal  than,  it  was  alleged  by  them,  he  was  entitled 
to  under  his  grant. 

The  plaintiffs  were  incorporated  by  the  act  of  8th  March  1815, 
with  authority  to  use  the  water  of  the  river  Schuylkill  for  the  pur- 
poses of  navigation,  and  to  grant  out  the  water-pow-er  for  manu- 
facturing purposes.  Under  this  authority  numerous  grants  were 
made. 

By  indenture  of  bargain  and  sale,  dated  the  1st  of  February 
1830,  between  the  Schuylkill  Navigation  Company  and  John 
Moore,  reciting  that  a  certain  Mark  Richards  had  agreed  with  the 
company  on  the  3d  of  November  1827,  for  the  purchase  of  a  lot 
of  ground  thereinafter  described  at  forty  dollars  per  acre,  and 
on  the  25th  of  January  1828,  for  the  purchase  of  100  inches  of 
water-power  at  Flat-rock  canal,  at  the  annual  rent  of  six  dollars 
480 


1837.]  OF  PENN?       VANIA.  477 

[Sehuylkill  Nav       '.  ».  Moore.] 

per  inch,  to  commence  that  day  and  payable  half-yearly ;  and  on 
the  13th  of  March  1828,  for  the  purchase  of  the  further  quan- 
tity of  200  inches  of  water-power  at  Flat-rock  canal  at  six  dollars 
per  inch  ;  the  rent  of  100  inches  to  commence  1st  of  March  1829, 
and  100  inches  1st  of  June  1829 ;  which  water-power  was  agreed 
to  be  granted  to  the  *said  Mark  Richards  on  the  usual  con-  r*  <-r« 
ditions  and  subject  to  the  former  grants  of  water-power :  * 
And  reciting  further  that  the  said  Mark  Richards  and  wife,  on  the 
4th  of  January  1830,  granted  to  the  said  John  Moore,  the  lot  and 
the  aforesaid  water-power  of  300  inches  of  water,  to  be  drawn 
from  the  Flat-rock  canal  for  the  use  of  mills  or  any  mill- work 
except  for  making  gunpowder  or  for  sawing  timber  logs  or  lumber, 
together  with  the  appurtenances :  And  that  the  said  Mark  Richards 
did  therein  desire  and  request  the  Sehuylkill  Navigation  Company 
to  make  the  conveyance  and  grant  of  the  said  lot  and  water-power 
on  the  terms  and  conditions  of  their  sale  to  him — the  whole  rent 
1840  dollars  per  annum  being  paid  up  to  the  1st  of  December 
1829:  The  plaintiffs  then  conveyed  the  lot;  describing  it  by 
courses  and  distances,  &c.,  proceeding  as  follows :  "  Together  with 
the  right  and  privilege  of  keeping  the  passage  now  cut  from  the 
said  canal  within  the  said  lines  of  the  above-described  lot  continued 
to  the  said  canal  through  the  western  bank  of  said  canal,  which 
bank  is  20  feet  wide  and  is  intended  to  be  left  open  and  used  as 
a  towing  path  and  road  along  the  western  bank  of  the  said  canal ; 
and  of  the  railway  now  made  through  the  land  of  the  said  com- 
pany from  the  said  passage  so  cut  as  aforesaid  to  the  said  public 
road,  and  thence  across  the  said  public  road,  as  far  as  lies  in  the 
power  of  the  said  company  as  the  owners  of  the  soil  of  the  said 
road  to  grant  the  right  of  keeping  the  said  race-way  across  the  said 
road  to  the  above  described  lot  of  ground ;  and  of  placing  in  the 
passage  or  opening  so  cut  as  aforesaid  by  him  within  the  said 
limits,  a  forebay  or  tunnel  of  good  and  substantial  construction, 
whereby  the  water  may  be  drawn  from  the  said  canal  to  the  above 
described  lot  of  ground  for  the  use  of  mills  or  any  other  water 
works  now  erected,  or  hereafter  to  be  erected  on  the  said  lot,  except 
for  making  gunpowder  or  for  sawing  any  timber  logs  or  lumber, 
which  are  hereby  absolutely  prohibited ;  which  forebay  or  tunnel 
shall  have  sliding  gates  placed  therein  so  that  the  whole  water  may 
be,  as  occasion  requires,  entirely  stopped  from  entering  into  it,  and 
the  same  shall  be  so  arched  over  or  covered  as  to  prevent  it  imped- 
ing in  any  degree  the  said  road  or  towing  path :  And  together 
with  the  privilege  of  drawing  from  the  said  canal  through  the  said 
forebay  or  tunnel  from  time  to  time  and  at  all  times  hereafter  for- 
ever, so  much  water  as  can  pass  through  two  metallic  apertures,  one 
of  fifty  square  inches  and  the  other  of  250  square  inches  respect- 
ively, under  a  head  of  three  feet,  to  be  measured  from  the  middle 
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of  each  of  the  said  apertures,  respectively  to  the  face  of  the  water 
of  the  said  canal  opposite  to  the  above  described  lot  of  ground, 
when  the  same  is  as  near  as  may  be  on  a  level  with  the  late  top 
before  the  same  was  recently  changed  and  raised,  of  the  present 
great  dam  erected  by  the  said  company  across  the  said  river  at  the 
head  of  the  said  canal,  together  with  the  privilege  of  building  a 
*i-q-|  bridge  across  the  said  canal,"  &c.  *"  To  have  and  to 
J  hold  the  said  described  lot  of  ground,  hereditaments  and 
premises  and  the  right  of  drawing  from  the  said  canal  the  quantity 
of  300  square  inches  of  water  in  manner  aforesaid  under  a  three 
feet  head,  with  the  appurtenances  and  privileges  hereinbefore  and 
hereinafter  mentioned,  under  and  subject  to  all  the  restrictions  and 
limitations  in  these  presents  mentioned  and  contained."  Yielding 
and  paying  the  said  rent,  &c.  The  deed  contained  a  covenant  by 
Moore  to  pay  the  taxes  and  the  rent — erect  and  support  and  main- 
tain the  forebay  and  tunnel  and  keep  in  repair  the  side  banks  of 
the  canal — not  to  encumber  the  road — and  to  erect  at  his  own 
expense  and  forever  support  in  good  order  the  two  metallic  aper- 
tures, one  of  50  square  inches  and  the  other  of  250  square  inches, 
through  which  the  said  300  inches  of  water  under  three  feet  head 
were  to  pass — and  to  prevent  all  leakages,  &c. :  and  it  was  provided 
that  it  should  be  lawful  for  the  grantors  and  their  agents  to  enter 
on  the  premises  for  the  purpose  of  examining  the  fixtures  and  the 
placing  of  such  metallic  apertures  and  ascertaining  their  size  and 
whether  any  leaks  existed  in  the  premises  which  might  occasion 
more  water  to  be  drawn  from  the  said  canal  than  was  thereby 
granted ;  and  if  they  found  any  such  defects  or  leaks  or  on  due 
notice  the  same  were  not  forthwith  removed  and  remedied,  it  should 
be  lawful  to  shut  down  the  sliding  gates  until  such  defects  and  leaks 
should  be  removed  and  remedied  without  any  abatement  of  rent. 
Or  it  should  be  lawful  for  the  company  to  make  repairs  at  their 
expense  and  distrain  for  the  same  as  rent.  The  grantee  covenanted 
to  open  the  gate  during  heavy  rains  to  prevent  overflowing  ;  that 
he  would  not  manufacture  gunpowder,  or  saw  timber  under  a  for- 
feiture of  the  premises  and  stoppage  of  water  and  re-entry.  In 
case  of  any  break  of  the  dam,  the  company  was  to  repair  within 
30  days,  or  the  rent  should  be  suspended,  but  no  other  damage. 
If  the  water  of  the  dam  in  the  opinion  of  the  company  should  be 
insufficient  to  furnish  the  quantity  necessary  for  navigation  and  to 
answer  their  sales,  they  retained  the  right  to  enter  on  the  premises, 
and  withhold  the  200  inches  of  water  from  passing  through  the 
metallic  aperture  of  250  square  inches  so  long  and  until  the  water 
which  might  be  furnished  by  the  great  dam,  should  in  the  opinion 
of  the  company  be  sufficient  to  answer  the  purposes  of  the  navi- 
gation. 

Previously  to  this  conveyance  to  the  defendant,  Mark  Richards, 
482 


1837.]  OF  PENNSYLVANIA.  479 

[Schuylkill  Nav.  Co.  ».  Moore.] 

the  grantee,  had  made  certain  alterations  in  or  additions  to  the 
aperture  hereafter  described,  which  increased  the  flow  of  water  into 
the  forebay  :  and  in  a  bond  taken  by  him  from  the  defendant,  it 
was  stipulated  that  any  action  which  might  be  brought  against  him 
by  the  Schuylkill  Navigation  Company,  should  be  defended  by 
Richards ;  and  if  it  should  be  decided  that  the  defendant  had  no 
*right  to  draw  the  water  in  the  manner  then  practised,  the  r*4on 
obligation  should  become  void,  &c. 

On  the  trial  before  Gibson,  C.  J.,  at  a  Court  of  Nisi  Prius,  held 
in  Philadelphia,  the  plaintiffs  after  reading  the  deed  to  the  defend- 
ant, introduced  the  following  testimony  : 

Frederick  Erdman. — "  We  were  directed  to  examine  the  mills 
by  the  company.  This  memorandum  was  made  by  Mr.  Gill,  from 
minutes  he  made  on  the  ground ;  I  don't  recollect  the  date ;  we 
were  directed  and  made  the  observations  at  the  time  when  the  mills 
would  best  permit ;  we  examined  the  mills  from  one  end  to  the 
other,  not  exactly  in  regular  rotation,  but  as  might  suit  the  mills ; 
at  the  north  mill  was  a  rectangular  aperture  longer  than  it  was 
high ;  I  don't  recollect  the  dimensions ;  I  have  no  memorandum 
of  the  square  one,  more  than  the  report  made  at  the  time.  As  to 
the  other  mill — the  south  one  has  what  they  called  a  conical  tube ; 
the  aperture  was  circular ;  it  opened  into  the  forebay ;  the  conical 
tube  was  inserted  into  the  forebay ;  the  funnel  part  was  all  in  the 
forebay  ;  it  projected  some  distance  inside,  and  the  tube  some  dis- 
tance outside ;  the  length  of  the  tube  was  about  eight  feet ;  I 
should  suppose  about  one-eighth  of  it  inside  the  forebay,  and  about 
seven-eighths  outside ;  I  don't  know  that  the  dimension  was 
correctly  taken  ;  it  is  merely  from  memory.  I  was  present  at  the 
experiments  that  were  made  on  the  6th  of  November  1830,  on  the 
flow  of  water  through  an  aperture  and  through  a  tube,  something 
like  that  exhibited  ;  several  persons  were  present ;  I  was  requested 
by  Mr.  Jos.  S.  Lewis  to  prepare  an  iron  plate  to  suit  the  smallest 
diameter  of  the  conical  tube,  which,  on  measurement,  I  found  to  be 
seven  and  twenty-five  one-hundredth  inches ;  likewise  a  rectan- 
gular plate  of  twenty-five  inches  long  and  two  inches  high  ;  both 
of  which  plates  were  inserted  into  the  forebay  that  the  conical  tube 
was  inserted  in.  As  regards  the  time,  I  think  this  was  done  the 
day  before  the  experiment  was  made,  on  the  6th ;  the  water  was 
drawn  through  the  conical  tube,  I  think  first ;  if  my  memory  serves 
me  right,  there  was  a  nail  placed  exactly  one  foot  below  the  sur- 
face of  the  water  ;  the  forebay  was  then  filled,  and  the  gate  drawn, 
to  permit  the  water  to  pass  through  the  conical  tube ;  the  water 
was  exhausted ;  drawn  down  to  the  nail ;  that  is,  one  foot,  in  one 
minute  and  twenty-eight  seconds ;  the  forebay  was  filled  again,  and 
the  water  let  through  the  plain  circular  plate ;  the  time  occupied 
in  drawing  down  the  same  distance,  was  four  minutes  and  eighteen 
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seconds ;  the  forebay  was  filled  again,  and  drawn  through  the  rec- 
tangular aperture  of  twenty-five  inches  long  and  two  inches  high  ; 
the  time  occupied  in  drawing  it  the  same  distance  as  the  other 
experiments,  was  two  minutes  and  forty-six  seconds  ;  the  aperture 
at  the  north  mill,  I  think,  was  metallic  in  all  its  parts."  Cross- 
examined. — "  I  am  not  regularly  in  the  employ  of  the  company  ; 
*«o-i-i  *I  have  been  employed  occasionally  in  some  part  of  their 
J  works,  and  was,  at  that  time,  employed  to  take  their 
measurement;  I  think  we  gave  notice  to  Dr.  Moore;  we  called 
there,  and  made  the  measurement,  in  rotation  with  the  rest  of  the 
mills;  I  don't  know  that  they  had  any  prior  notice — not  from  me; 
I  don't  recollect  that  any  was  given  ;  I  don't  recollect  exactly  the 
thickness  of  the  iron  plate — may  be  a  quarter  of  an  inch  ;  not 
measured,  1  believe  as  to  thickness ;  I  did  not  take  the  thickness  of 
the  rectangular  plate ;  the  thickness  of  the  circular  plate  was  about 
a  quarter  of  an  inch ;  I  did  not  measure  it ;  as  near  as  I  can  recol- 
lect from  the  view  of  it ;  I  made  no  note  of  it ;  I  did  not  observe 
the  vena  contracta,  when  the  water  came  through  the  circular  plate  ; 
I  did  not  look  for  it ;  my  attention  was  occupied  in  watching  the 
time  by  a  stop-watch,  and  the  nail ;  the  experiments  were  tried 
once  at  each  opening  at  each  aperture ;  my  attention  was  always 
drawn  to  the  stop-watch  and  the  nail ;  the  subject  was  then  new  to 
me ;  I  had  never  seen  any  such  experiments  before ;  I  have  not 
read  exactly  of  experiments  of  that  kind ;  but  I  have  of  drawing 
water  through  a  conical  tube  ;  I  don't  recollect  the  author ;  it  was 
a  work  treating  of  hydraulics ;  an  elementary  work  ;  I  think  it  is 
quite  likely  I  saw  it  in  Gregory ;  I  am  not  positive  ;  it  was  seven 
or  eight  years  ago  probably  ;  I  never  read  any  of  the  experiments 
of  Venturi ;  I  never  saw  any  of  them  put  in  practice ;  I  never 
worked  at  Wilson's  mill  on  the  canal ;  I  have  been  there  and  seen 
the  forebay ;  it  is  a  square  rectangular  opening  ;  the  first  mill  on 
Manayunk  canal ;  the  passage  on  each  side  is  rectangular  above 
and  below  the  aperture ;  the  last  time  I  saw  it  was  at  the  time  we 
took  the  measurement;  that  was  the  only  time  I  recollect  of ;  I 
think  the  smallest  part  of  the  conical  tube  was  at  the  place  of  its 
passing  through  the  plank  into  the  forebay ;  that  was  seven  and 
twenty-five  one  hundredth  inches,  as  near  as  we  could  measure  the 
diameter ;  that  gives  a  little  rising  forty-one  square  inches ;  it  was 
the  same  size  as  the  circular  plate." 

Edward  H.  Gill. — "I  was  present  at  the  measurement  of  the 
different  apertures;  the  measurement  was  in  March  1831,  I 
believe ;  I  can't  give  the  opening  at  Dr.  Moore's  mill,  where  it 
is  rectangular;  this  is  the  measurement:  north  mill,  nine  feet 
six  and  a  half  by  three  inches ;  the  aperture,  that  is  three  hun- 
dred and  forty-three  and  a  half  square  inches;  the  south  mill  is  a 
circular  aperture  of  seven  and  a  quarter  inches  in  diameter,  equal 
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to  forty-one  and  twenty-eight  and  a  quarter  one-hundredths  square 
inches ;  carried  out  here  to  a  great  many  places  of  decimals ;  there 
was  a  conical  tube  at  that  mill ;  this  is  the  form  of  it;  the  dimen- 
sions were  given  by  Mr.  Erdman  to  me ;  it  was  not  measured  while 
I  was  there,  except  on  the  smallest  part ;  these  are  the  dimensions 
given  me  by  Mr.  Erdman ;  we  examined,  I  believe,  all  the  other 
mills  at  Manayunk ;  in  the  other  mills,  the  water  was  generally 
passed  through  a  rectangular  opening ;  we  examined  Smick  &  Gor- 
gas's;  Lea,  Newman  &  *Co.'s;  Moses  Key's;  William  r*A£? 
Rowland's ;  Samuel  Eckstein's  (paper  mill) ;  Charles  V.  ^ 
Hagner's ;  Thomas  B.  Darragh  s  ;  Andrew  Adams's ;  Joseph 
Ripka's ;  Thomas  McDowell's ;  John  Keatings ;  John  Rush's ; 
T.  &  S.  Wagner's  ;  I  was  occasionally  in  the  service  of  the  Schuyl- 
kill  Navigation  Company  at  that  time ;  I  am  now  in  their  service 
as  an  engineer;  generally  retained  for  the  company."  Cross- 
examined. — "  I  believe  I  made  out  and  served  no  notice  on  defend- 
ant ;  served  no  written  notice ;  I  was  not  present  at  the  experi- 
ments ;  we  had  the  water  drawn  off  to  examine  the  rectangular 
opening ;  we  requested  it  to  be  done ;  I  saw  -the  water  drawn 
through  the  opening ;  I  did  not  measure  the  size  of  the  water 
coming  through  ;  I  don't  recollect  whether  I  measured  the  opening 
myself;  Mr.  Erdman  and  one  of  his  men,  and  myself,  were  there  ; 
I  don't  know  who  measured ;  it  was  measured  with  calipers ;  Mr. 
Erdman  furnished  them ;  we  took  the  size  with  the  calipers,  and 
applied  it  to  a  rule ;  I  don't  recollect  the  size  of  the  calipers ;  they 
might  extend  a  foot ;  may  be  not  so  much  ;  we  had  not  to  apply 
them  more  than  once,  I  believe ;  I  can't  tell  the  head  of  the  water 
at  that  time  in  the  forebay,  nor  the  state  of  the  water  in  the  river ; 
I  have  no  recollection  of  remarking  that  the  aperture  was  larger 
than  it  ought  to  be."  Re-examined. — "  I  did  not  know  at  that  time 
what  the  aperture  ought  to  be ;  I  think  I  did  when  I  made  my 
report;  I  will  not  be  confident;  I  was  employed  merely  to  measure 
and  ascertain  how  much  the  apertures  were  below  the  level  of  the 
water-line  in  the  canal ;  what  head  there  was ;  I  put  in  marks 
above  the  apertures  at  this  mill,  so  that  it  might  be  measured  down 
from  these  marks  to  the  water ;  we  drove  nails  in  the  lintels  over 
the  apertures,  and  then  measured  up  from  the  apertures  to  those 
nails ;  the  nail  was  not  driven  where  the  water  ought  to  be,  but  a 
memorandum  made  of  the  measurement  from  the  nail  of  the  dis- 
tance ;  then  when  the  water  was  let  in  from  the  forebay,  measuring 
from  the  nails  to  the  surface  of  the  water,  and  deducting  that  from 
former  measurement,  was  the  head  of  water  on  the  aperture ;  I 
don't  recollect  whether  the  water  was  then  above  the  proper  line ; 
it  always  has  been  running  over  the  waste  weir;  when  I  made  a 
measurement,  we  only  used  the  calipers  to  take  the  height ;  not  the 
length ;  we  measured  the  length  generally  with  the  rule ;  the 
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aperture  was  very  long  ;  we  had  two  pieces  of  wood  prepared  for 
the  purpose,  and  passed  them  ;  placing  them  on  one  another,  and 
marked  on  both  where  each  came  to ;  my  remark  of  applying  the 
calipers  but  once  was  intended  to  apply  exclusively  to  the  circular 
opening  of  seven  and  a  quarter  inches ;  the  circular  aperture  I  saw 
measured ;  the  measurement  of  fourteen  and  twenty-five  one- 
hundredth  inches,  was  taken  by  Mr.  Erdman  prior  to  that  time ; 
we  took  but  one  diameter  of  the  circular  aperture  ;  I  calculated  the 
number  of  inches  in  the  rectangular  opening ;  I  believe  it  came 
*48T1  out  *exactly  three  hundred  and  forty-three  and  a  half, 
'  without  any  fraction  ;  I  never  studied  hydraulics  or  hydro- 
statics." 

Mr.  Erdman,  being  recalled,  said:  "I  measured  the  pipe,  and 
gave  them  accurately  to  Mr.  Gill ;  I  believed  them  to  be  so ;  as 
accurate  as  I  could  give  them;  the  calipers  were  mine;  they  were 
said  to  be  steel ;  about  from  eight  to  ten  inches  would  be  the  extent 
of  them  ;  we  had  a  two-foot  rule;  an  engineering  rule." 

Thomas  Gilpin. — "  I  have  been  thirty  years  conversant  with 
water-power,  chiefly  at  Brandywine,  but  I  have  also  been  acquaint- 
ed with  many  of  the  mills  and  water-powers  in  this  district  and  in 
Maryland ;  I  have  seen  the  mills  in  the  eastern  states ;  in  1828,  I 
passed  through  the  eastern  states,  with  a  view  of  seeing  the  different 
water-powers ;  and  the  manner  in  which  water  was  applied  and 
delivered  at  many  of  the  mills  of  New  England  ;  I  have  had  several 
mills  in  Maryland  and  on  the  Brandywine ;  they  are  within  three  or 
four  miles  of  Wilmington ;  twenty-five  mills  on  the  Brandywine ; 
in  all  cases  that  I  have  been  acquainted  with  or  examined,  the  water 
has  flowed  to  the  water-wheel  through  rectangular  openings,  which 
have  been  made  larger  or  smaller,  to  afford  the  necessary  quantity  of 
water ;  I  know  what  a  pitch-back  wheel  is  ;  I  have  seen  them  fre- 
quently ;  the  water  is  delivered  through  the  same  description  of 
aperture;  wherever  it  is  desirable  to  have  a  water-wheel  larger  or 
smaller  than  the  water-wheel  which  is  to  be  supplied,  the  wheel 
must  be  a  pitch-back,  because  the  water  goes  on  the  back  of  the 
wheel;  it  is  not  on  the  front;  it  is  loading  the  wheel,  the  advan- 
tage of  being  delivered  so  as  to  revolve  against  the  current ;  I  never 
saw  a  tube-wheel ;  very  little  acquainted  with  them ;  water  is  used 
to  very  little  advantage  in  tube-wheels  ;  I  never  thought  them  worth 
attending  to."  Cross-examined. — "  The  water  passes  into  the  natural 
channel  again  at  Brandywine ;  all  the  channel  is  used  for  a  mile ; 
the  water-power  at  one  mill  has  three  feet  water  more  than  we  can 
use ;  the  mill  above  us  never  pools  water  on  us  ;  I  am  not  acquaint- 
ed with  the  water  at  the  falls  of  Passaic  at  all ;  I  do  not  know 
of  any  general  custom  or  manner  as  to  delivering  water  by  the 
inch;  1  know  nothing  of  it;  I  have  known  the  theory  of  the 
delivery  of  water,  three  or  four — within  ten  years ;  my  knowledge 
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was  derived  principally  from  books;  I  never  made  any  experiments 
myself;  I  don't  recollect  what  work  ;  I  am  not  acquainted  with  the 
theory  of  the  contracted  vein  at  all." 

James  P.  Espy. — "  I  did  experiment  in  a  small  way  several 
years ;  5  or  6  years  ago ;  I  mean  beginning  then  ;  the  last  were 
in  the  fall  of  1830,  in  a  large  way,  connected  with  the  Franklin 
Institute ;  was  -a  member  of  the  committee,  but  have  not  the 
notes  ;  the  last  experiments  were  made  after  the  patent,  on  the 
patent  tube;  a  great  variety  of  experiments  were  made;  Mr. 
Richards  paid  the  expense  *of  this  patent;  I  am  not  r*tuA 
certain  how  Mr.  Young  was  connected  with  Mr.  Rich-  L 
ards  ;  I  was  at  one  experiment  at  the  mill ;  I  think  not  a  rolling 
mill ;  a  spinning  mill,  I  think ;  Mr.  Young  made  the  hole  in  the 
forebay ;  I  was  induced  to  believe  that  Mr.  Venturi  had  come 
very  near  the  best  mode  of  delivering  the  greatest  quantity  of 
water,  and  I  wanted  to  verify  his  experiments ;  Mr.  Richards 
had  the  right  of  using  the  patent  on  his  own  mill ;  I  had  other 
views  besides  verifying  Venturi's  experiments ;  I  wished  to  try 
other  fluids  besides  water,  at  least  mercury,  which  I  did,  and 
found  a  very  nearly  similar  result;  also  to  ascertain  whether  this 
increased  discharge  was  connected  in  any  way  with  the  atmospheric 
pressure.  I  was  unable  to  satisfy  myself  on  that  point  with 
my  own  small  experiments,  and  I  entered  more  freely  into  those  of 
the  Franklin  Institute,  which  had  a  height  of  50  feet.  I  never 
thought  of  capillary  attraction,  but  I  did  of  the  attraction  of  cohe- 
sion ;  1  thought  the  atmosphere  had  something  to  do  with  it,  and  the 
air  getting  in,  certainly  reduces  the  velocity.  Mr.  Richards  told 
me  the  company  would  not  permit  him  to  use  a  hole  higher  than 
three  feet  below  the  forebay :  he  wanted  to  use  it  a  foot  higher  up ; 
all  other  things  being  equal,  the  higher  up,  the  greater  the  force ; 
it  occurred  to  me,  that  if  the  same  quantity  could  be  taken  at  the 
height  of  one  foot,  and  carried  and  delivered  at  the  wheel,  two  feet 
higher,  it  would  increase  the  power,  and  in  that  way  I  considered 
it  as  a  new  invention,  and  I  was  entitled  to  a  patent;  it  would 
increase  it  in  the  way  of  delivering  it  higher  up ;  it  would  enable 
us  to  pass  a  great  deal  more  under  a  head  of  one  foot,  than  without 
this  ajutage ;  three  times  I  believe  as  much  as  six  ;  but  without 
my  notes  I  cannot  tell  exactly.  Suppose  the  head  and  fall.  Take 
a  head  of  one  foot ;  just  half  as  much  will  flow  out  as  four ;  I  found 
the  increase  was  not  as  much  under  a  head  of  one  as  three ;  under 
three,  it  gave  as  much  as  a  twenty-five  feet  head  or  flow ;  the  head 
of  one  foot;  it  goes  on  increasing  to  about  three  feet  and  a  half 
or  four  feet,  at  which  is  the  maximum  effect  of  the  tube :  under 
that  will  flow  as  much  as  flows  under  a  simple  atmosphere  of  thirty 
feet  plus  the  height  of  three  and  a  half  or  four  feet ;  it  ceases  to 
have  the  great  effect  after  a  considerable  extent ;  above  three  and  a 
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half  feet  you  have  the  thirty-three  feet  of  the  atmosphere  ;  you 
have  very  nearly  fifty-three  feet."  Cross-examined. — "  I  meant 
the  pressure  of  the  atmosphere  on  the  reservoir,  and  the  removal 
of  it  at  the  end  of  the  tube ;  we  had  some  tubes  quite  too  wide, 
and  into  these  we  thrust  a  stick  and  it  resisted  the  effect ;  the 
atmosphere  presses  at  the  rate  of  fifteen  pounds  the  square  inch ; 
the  more  you  flare  the  tube  until  it  reaches  such  a  width  that  it 
ceases  to  flow,  it  increased  the  quantity  :  the  patent  tube  gave 
within  a  fraction  of  three  times  the  mere  opening;  a  head  of  three 
feet  amounted  to  as  much  as  twenty-seven  plus  three ;  extending 
the  tube  beyond  the  opening  and  widening  it,  increases  the  quantity ; 

*4.8£»1  ^ie  ^rst  t'me  my  attent'on  wa8  ever  particularly  *turned 
J  to  the  contracted  vein,  was  about  1817  ;  Dr\  Patterson  said 
the  reason  of  the  increased  flow  from  Venturi's  tubes  was  not 
known;  I  heard  him  lecture  on  the  subject  in  1816  or  1817;  he 
lectured  both  on  the  contracted  vein  and  ajutages ;  the  former 
he  explained ;  referred  to  Venturi's  lectures  at  the  university ;  I 
imagined  that  I  was  the  first  that  ever  invented  making  the  water 
come  to  the  wheel  higher  up;  I  did  not  think  I  was  the  inventor 
of  increasing  the  flow  of  water  through  conical  tubes,  as  I  think 
the  patent  will  show ;  I  had  been  long  acquainted  with  Venturi's 
ajutages,  and  imagined  every  body  else  was  that  had  any  knowl- 
edge on  the  subject ;  I  read  the  work  in  various  periodicals,  and 
among  the  rest,  the  Edinburgh  Encyclopedia ;  Dr.  Robertson  says 
expressly  the  cause  is  not  understood ;  if  there  is  the  smallest 
particle  of  air  gets  in  near  the  contracted  vein,  it  destroys  the  flow; 
Venturi  does  say  it  is  connected  in  some  way  with  the  atmosphere, 
that  is,  the  inner  discharge.  Mr.  R.  never  has  availed  himself  of 
any  sales  under  this  patent  that  I  know  of.  The  tubes  were  fas- 
tened together  with  joints,  and  it  was  extremely  difficult  to  avoid 
the  air ;  the  material  was  tin  and  some  copper ;  sometimes  fastened 
them  with  tallow,  and  afterwards  soldered." 

On  the  part  of  the  defendant,  the  following  testimony  was  given: 
Walter  R.  Johnson. — "  The  aperture  is  eight  hundred  and  sixty- 
one  one-thousandths  of  an  inch  ;  the  water  at  the  distance  of  one- 
Juarter  of  an  inch  is  seven  hundred  and  forty-two  one-thousandths; 
have  made  experiments  on  a  smaller  scale,  and  have  satisfactorily 
convinced  myself  that  there  is  that  contraction  of  the  vein  ;  it  is 
stated  by  Newton,  that  the  proportion   is  about  sixty-six  one  hun- 
dredths  between   the  vein  and  the  orifice ;  the  theoretical  calcula- 
tion being  one  hundred,  the  actual  discharge  is  sixty-two;  the  con- 
traction  is   thirty-eight  one-hundredths,   the  difference;    I   made 
experiments  on  the  flow  of  water,  through  apertures  and  ajutage*  ; 
I  think   in   the  winter  of  1829—30  ;    the   law  of   ajutages  varies 
with  their  form.     If  we  apply  an  ajutage  externally  to  the  vessel, 
that  which  is  expanded  outwards  will  occasion  the  greatest  flow  ; 
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something  depends  upon  the  length  too  ;  the  relation  between  the 
length  and  the  diameter  is  given  in  the  books  ;  I  think  nine  to  four 
is  given  by  Bossuet,  two-tenths  at  the  smallest  opening  internally  ; 
the  smallest  diameter  is  the  one  I  refer  to ;  the  length  is  nine- 
fourths  of  the  smaller  diameter ;  I  think  the  highest  result  I  could 
obtain  with  an  apparatus  not  perfect;  I  obtained  a  result  of  one, 
eighty-seven  hundredths  to  one ;  these  experiments  were  made  by 
opening  two  openings  in  a  'circular  vessel,  (we  call  a  plain  aperture 
that  which  has  technically  speaking,  no  ajutage,)  and  another 
made  at  the  same  horizontal  level,  to  which  the  ajutages  more 
than  one  were  applied  ;  the  mode  of  making  the  experiment  was 
to  apply  two  vessels  at  the  same  instant,  and  withdraw  them  at  the 
same  instant,  and  measure  the  *quantity  which  has  flowed  r^^o^ 
into  each  vessel ;  I  think  that  Venturi  states  that  the  cylin-  L 
drical  ajutage  of  the  same  size  with  the  plain  aperture,  gives  an 
increase;  that  apertures  flaring  outwards,  makes  it  more  than  dou- 
ble what  theory  would  have  given  to  the  plain  aperture ;  my  ajut- 
age was  in  all  cases  horizontal,  but  I  conceive  that  immaterial ;  I 
think  it  would  make  no  difference  that  the  ajutage  was  inclined 
downwards ;  it  would  take  off  no  more  of  the  pressure  of  the 
atmosphere :  the  water  moves  more  slowly  when  it  comes  out  of  a 
bell-mouthed  ajutage;  I  believe  there  was  an  investigation  by  the 
committee  an  water-power  of  the  Franklin  Institute  on  water- 
wheels  ;  I  was  not  on  that  committee ;  the  experiments  on  ajut- 
ages were  as  I  understand  subsequent ;  I  did  not  see  the  experi- 
ments ;  an  extensive  series  of  experiments  was  made  on  ajutages; 
IS.  V.  Merrick  was  chairman  of  that  committee  appointed  to  insti- 
tute a  series  of  experiments  to  ascertain  the  value  of  water-power ; 
Mr.  Espy,  Reeves,  Professor  Bache,  were  added  to  the  committee 
afterwards  ;  I  never  compared  their  results  with  my  own.  I  can't 
give  the  date  of  the  experiments  ;  I  think  it  was  1831 ;  not  cer- 
tain ;  it  occupied  considerable  time ;  I  was  led  to  suppose  they 
lasted  several  weeks ;  if  made  of  the  form  of  the  vena  cor.tracta, 
and  of  the  length,  the  funnel  or  cap  would  make  no  difference  in 
the  discharge  of  water;  both  theory  and  experiment  give  that 
result." 

Richard  Rambo. — "  I  am  a  mill-wright  by  trade :  I  have  done 
mill-wrighting  at  Manayunk  a  good  deal,  at  one  time  or  other;  first 
was  in  1823,  I  guess ;  before  Manayunk  was  built,  I  repaired, 
altered  Captain  Powers's.  It  was  from  a  grant  of  this  canal  pitch 
back  wheel ;  I  always  considered  that  there  was  an  advantage  in 
making  the  penstock  in  that  shape  ;  it  lets  down  the  water  more 
together  ;  it  is  a  little  like  Towers's  and  more  like  Jerome  Keating's 
which  we  commenced  in  1825,  and  finished  in  1826  ;  both  of  them 
are  inclined  in  the  same ;  all  are  that  I  built ;  I  built  one  for  Mr. 
Brooks ;  I  believe  it  was  in  1824 ;  it  was  funnel-shaped  too ;  pretty 
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much  like  this ;  I  made  one  for  Mr.  Darrach  ;  his  was  more  like 
an  overshot;  not  so  much  funnel-shape  ;  it  has  some;  I  made  his, 
I  guess,  about  1825  or  6.  I  have  made  what  we  call  tube-wheels  ; 
there  is  an  upright  shaft  put  in  it  to  drive  back  saw  carriages ;  only 
used  for  saw-mills  or  some  like  affair ;  made  on  Chester  creek,  a 
good  many  years  ago ;  1827  before  ;  water  is  delivered  on  a  shoot 
or  funnel ;  it  is  tight ;  it  is  taken  out  of  the  forebay  or  wherever  it 
may  suit ;  twelve  one  way,  fifteen  the  other ;  the  largest  end  is 
where  it  receives  the  water,  and  the  smallest  where  it  delivers  in, 
out  at  the  wheel ;  mostly  make  them  tapering ;  I  don  t  know  wnether 
it  was  any  great  advantage ;  it  was  the  form  used  any  how,  for  tube- 
wheels  ;  used  as  long  as  I  can  remember ;  I  was  three  or  four  years 
ago,  four  and  better,  at  Manayunk ;  the  water  was  too  low  some- 
times ;  I  had  nothing  to  do  with  it ;  when  we  were  building,  work- 
ing at  Mr.  Keating's,  Mr.  Keating  called  me  out  to  look  at  the 
^ . £-,-,  canal ;  I  did  look  at  it,  and  it  *was  down."  Cross-examined. — 
'  "  I  believe  Mr.  Towers  held  the  water  under  the  Navigation 
Company  ;  I  understood  so  ;  these  tube-wheels  are  sometimes  used 
for  grinding  corn  ;  for  flour-mills  it  used  to  be ;  I  examined  Mr. 
Mark  Richards's  mill  in  1826  ;  I  went  to  see  whether  the  apertures 
were  of  the  right  size  where  the  water  was  let  on  ;  all  the  apertures 
I  examined  there,  were  made  by  straight  lines ;  I  can't  recollect 
whether  metallic  on  every  side  or  not ;  I  reported  to  the  company 
as  it  was  at  the  time,  according  to  the  fact,  whether  metallic  or  not, 
as  it  was,  as  near  as  I  could ;  I  fixed  some  of  the  apertures  myself; 
I  examined  all ;  those  that  were  fixed  by  others ;  some  were  not 
ready  ;  Gorgas's  had  not  theirs  on,  and  I  reported  it  as  it  was,  those 
that  had  and  had  not ;  I  know  Mr.  Young  ;  have  seen  him  fre- 
quently ;  he  used  to  be  engaged  at  Mark  Richards's  factory  ;  I  don't 
know  whether  he  is  now  or  not;  water  had  sunk  in  the  canal :  boats 
going  through  had  drawn  it  down  below  the  usual  height ;  rolling 
mill,  was  I  think  about  building  when  I  went  away  ;  spring  of 
1829  ;  I  can't  tell  whether  it  was  built  or  not ;  they  were  talking 
about  building  it  any  how.  The  day  I  spoke  of  was  owing  to  the 
number  of  boats  going  through  ;  Keating's  opening  is  at  right 
lines ;  square  at  the  ends  as  well  as  at  the  top  and  bottom." 

Lewis  Oust. — "  I  am  employed  by  the  watering  committee  of 
Philadelphia ;  employed  since  commencement  of  iron  pipes ;  we 
have  laid  funnel-mouthed  pipes  at  the  reservoir ;  the  first  main  that 
was  laid,  about  fourteen  years  ago.  Mr.  Joseph  S.  Lewis  (Presi- 
dent of  the  Schuylkill  Navigation  Company),  was  chairman  of  the 
watering  committee  at  that  time.  The  funnel-mouth  was  22  inches 
at  the  small  end,  which  was  the  size  of  the  pipe ;  the  other  30 
inches,  which  was  in  the  reservoir ;  it  was  done  so  that  the  water 
would  give  a  full  supply  ;  if  it  was  all  of  one  size,  there  would  be 
a  vacancy ;  it  has  been  in  use  ever  since ;  when  the  branches-off 
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are  made  from  the  main  pipe  in  the  streets,  wherein  they  are  made, 
they  are  funnel-mouthed,  and  twice  as  large  as  the  main  ;  so  as  to 
receive  a  full  body  of  water ;  there  is  one  at  every  street  in  the 
city  where  the  iron  pipes  are  laid  ;  I  should  suppose  the  difference 
in  the  quantity  of  the  water  is  about  one-eighth."  Cross- 
examined. — "  These  pipes  were  laid  under  the  direction  of  F. 
Graff;  the  hole  of  the  muzzle  was  inside  the  reservoir;  the  hole  of 
the  large  part ;  the  same  as  you  put  a  funnel  in  a  bottle ;  it  swells 
more  sideways  than  up  and  down ;  it  also  swells  up  and  down  ; 
some  of  the  branches  are  small  and  won't  admit  of  enlarging  up 
and  down,  and  are  flat ;  they  are  made  more  large  in  the  width  on 
that  account." 

Walter  R.  Johnson,  being  recalled,  stated  the  results  of  experi- 
ments made  on  the  preceding  day.  "  The  first  experiment  was 
that  on  the  ajutages.  The  water  in  the  forebay  was  drawn  down 
from  *one  mark  to  the  other ;  two  marks  being  placed  in  r^^oo 
the  forebay  to  mark  the  beginning  and  end  of  the  experi-  L 
ment ;  in  the  first  experiment  it  was  drawn  from  one  to  the  other 
in  fifty-six  seconds  with  the  ajutages.  By  the  second  experiment, 
in  fifty-three  seconds.  In  this  experiment  there  was  a  little  defect 
in  the  descent  of  the  water,  as  it  was  waving,  &c.  The  third 
experiment  was  made  in  fifty-five  and  three-quarter  seconds.  The 
second  series  of  experiments  was  with  the  circular  orifice,  which  I 
found  to  be  seven  and  twenty-five  one-hundredth  inches  in  diam- 
eter. In  the  first  experiment,  the  time  was  one  hundred  and 
thirty-four  and  three-quarter  seconds.  This  aperture  or  orifice  I 
presumed  to  be  placed  at  the  same  level  with  that  in  the  ajutage. 
I  was  apprehensive  that  it  (the  flow)  was  arrested  too  soon,  but 
I  don't  know  that  I  could  have  varied  it  one  second.  The  second 
experiment  was  made  in  one  hundred  and  thirty-eight  and  three- 
quarter  seconds ;  and  the  third  was  made  in  one  hundred  and  forty 
and  one-half  seconds.  The  third  series  was  to  ascertain  the  effect 
of  the  contracted  vein.  The  contracted  vein  was  five  and  seven- 
eighth  inches  in  diameter  to  the  size  of  the  orifice,  which  was  seven 
and  one-quarter  inches.  The  area  of  the  contracted  vein  will  be 
twenty-seven  and  one  hundred  and  eighty-eight  one-thousandth 
square  inches ;  the  area  of  the  orifice  itself  is  forty-one  and  two 
hundred  and  eighty-two-thousandth  square  inches.  I  calculated 
the  proportions  between  the  areas — the  one  is  sixty-five  per  cent, 
of  the  other.  Newton  I  thought  before,  was  sixty-six ;  but  it  is 
the  square  root ;  we  tried  it  several  times  by  the  calipers.  The 
fourth  series  was  on  a  rectangular  opening  twenty-five  and  one- 
tenth  in  length,  by  two  inches  in  breadth.  The  largest  was  hori- 
zontal ;  same  level  as  the  circular  orifice.  I  found  by  the  first 
experiment,  it  gave  one  hundred  and  six  and  one-half  seconds  the 
flow ,  the  second  experiment  gave  one  hundred  and  five  and  three- 
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quarter  seconds  the  flow.  I  made  a  comparison  between  the 
quantity  that  flowed  in  these  two  last  experiments,  taking  their 
mean  time  of  one  hundred  and  six  and  three  hundred  and  thirty- 
six  one-thousandth  seconds.  I  compared  them  with  the  time  found 
by  the  first  series,  with  the  ajutages  actually  employed  at  the  mill. 
The  mean  of  them  being  fifty  four  and  eleven-twelfth  seconds.  I 
called  it  fifty-five,  and  compared  it  with  the  time  of  the  rectan- 
gular opening,  and  found  that  the  quantity  flowing  through  the 
ajutage  in  a  given  time  was  one  and  nine  thousand  three  hundred 
and  thirty-four  ten-thousandths.  I  compared  the  smallest  of  the 
experiments,  and  found  it  showing  that  it  is  about  double  through 
the  ajutage  than  through  the  rectangular  opening  ;  the  rectangu- 
lar opening  contains  five  and  two-tenth  square  inches.  The  rec- 
tangular plane  like  this  will  give  a  greater  quantity  of  water  than 
the  circular  opening.  The  flow  of  liquids  is  not  as  the  heights, 
but  as  the  square  root  of  the  heights.  The  rectangular  being 
placed  vertically,  would  give  a  different  result.  We  can't  compare 
*4891  we^  two  togetner  °f  Different  *form.  The  stream  was 
J  smaller  out  of  the  rectangular  opening  than  the  orifice 
itself." 

Besides  this  parol  testimony,  the  plaintiffs  gave  in  evidence  23 
deeds,  most  of  which  bore  date  previously  to  the  grant  of  the 
defendant,  containing  clauses  similar  to  that  in  the  defendant's 
deed ;  and  they  alleged  that  the  ajutages  had  not  been  used  at 
any  of  the  other  mills,  at  Manyunk.  The  defendant  also  gave  in 
evidence  a  letter  addressed  to  Mr.  J.  S.  Lewis,  as  Chairman  of  the 
Watering  Committee  of  Philadelphia,  dated  in  the  year  1819,  in 
which  the  effects  of  the  funnel-mouth  were  stated  and  discussed. 
He  also  exhibited  various  works  on  hydraulics  and  hydronamics, 
showing  that  the  mode  of  drawing  water  complained  of,  had  been 
known  and  taught  for  many  years. 

The  learned  judge  who  tried  the  cause,  reserved  for  the  court 
in  bane,  the  construction  of  the  terms  of  the  grant ;  but  he 
charged  the  jury  that  the  turning-point  of  the  cause  before  them 
was,  whether  the  preceding  purchasers  of  similar  privileges  had 
omitted  to  use  the  ajutages,  because  it  suited  their  convenience 
to  receive  the  water  without  them,  in  which  case  it  would  have 
little  or  no  effect ;  or  whether  these  other  purchasers  took  the  water 
in  the  way  they  did,  because  they  considered  that  to  be  the  true 
meaning  of  the  contract.  In  the  latter  case  he  instructed  the  jury 
that  the  defendant  would  be  bound  by  this  practical  construction, 
and  the  verdict  ought  to  be  against  him. 

The  jury  having  found  a  verdict  for  the  plaintiff,  the  defendant 
moved  for  a  new  trial,  and  filed  the  following  reasons: 

1.  Because  the  privilege  of  drawing  water  is  limited  only  by 
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the  size  of  the  aperture  and  the  head  of  water ;  and  the  true  con- 
struction of  the  deed  authorized  the  use  of  the  ajutages. 

2.  Because  the  power  of  procuring  a  supply  of  water  by  means 
of  ajutages,  was  an  extrinsic  circumstance,  which  entered  into  and 
formed  part  of  the  contract. 

3.  Because  the  acts  of  the  other  purchasers  of  water  privileges 
at  Manayunk,  could  not  affect  the  rights  or  vary  the  contract  of  the 
defendant. 

4.  Because  the  jury  should  have  been  instructed  that  if  the  state 
of  the  improvement  in  the  mechanic  arts  was  such  as  to  render  the 
delivery  of  water  as  practised  by  the  defendant,  a  matter  of  ascer- 
tained principle,  the  exercise  of  that  knowledge  was  lawful    and 
proper. 

5.  Because  there  was  no  concealment,  fraud  or  misrepresentation 
on  the  part  of  the  defendant. 

6.  Because  at  the  time  of  executing  the  grant,  the  manner  of 
*receiving  the   water  contemplated  by  the  defendant,  was   r**ar\ 
known  to  the  plaintiffs,  and  no  restriction   was  introduced   "• 
into  the  deed. 

7.  Because  the  attention  of  the  jury  was  drawn  to  a  wrong  point, 
when    it   was   especially  called    to  the  exercise  of   the  privileges 
granted  by  the  plaintiffs  to  the  owners  of  mills  at  Manayunk. 

8.  Because  there  was  no  evidence  of  usage  in  favor  of  the  con- 
struction of  the  terms  of  the  grant,  as  the  jury  has  construed  them 
by  their  verdict. 

9.  Because  the  verdict  is  against  the  weight  of  the  evidence. 

10.  Because  the  learned  judge  erred,  in  not  telling  the  jury  that 
upon  the  face  of  the  deed,  the  defendant  had  a  right  to  draw  the 
water  in  the  way  he  did.     The  jury  in  their  consideration  of  the 
extrinsic  circumstances  had  a  right   to  be  informed,  and  to  know 
that  according  to  the  legal   construction  of  the  deed  per  se,  the 
defendant  had  a  right  to  draw  the  water  in  the  way  he  claimed  to 
draw  it. 

11.  Because  the  verdict  is  for  the  plaintiff  when  it  should  have 
been  for  the  defendant. 

Mr.  Meredith,  and  Mr.  J.  R.  Ingersoll,  in  support  of  the  rule, 
contended,  that  by  the  true  construction  of  the  contract  between 
the  parties,  the  defendant  was  entitled  to  300  square  inches  of 
water  outside  of  the  aperture ;  that,  as  in  consequence  of  the  vena 
contracta  he  did  not  obtain  that  amount,  he  had  a  right  to  make 
use  of  such  an  opening  as  would  secure  a  sufficient  flow  of  water ; 
and  that  as  it  appeared  by  the  correspondence  and  other  evidence 
produced  at  the  trial,  that  the  use  of  ajutages  was  well  known,  espe- 
cially to  the  officers  of  the  Schuylkill  Navigation  Company,  before 
the  contract  was  made,  it  was  to  be  supposed  that  this  method  of 
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drawing  the  water  entered  into  the  intention  and  contract  of  the 
parties.  Several  works  on  hydraulics  and  hydronamics  were  cited, 
to  show  the  general  understanding  of  the  subject ;  and  on  the 
legal  operation  and  effect  of  the  instrument  were  cited  Jordan  r. 
Meredith,  3  Yeates  318;  Newbold  v.  Wright,  4  Rawle  212;  Stoe- 
ver  v.  Whitman,  6  Binn.  417 ;  Rapp  v.  Palmer,  3  Watts  179 ;  2 
Bos.  &  Pul.  168 ;  Dougl.  277  ;  7  Term  Rep.  214 ;  2  Bl.  Com. 
379;  Wych.  93;  4  M.  &  Selw.  426;  11  East  643;  4  Id.  135; 
7  Johns.  Rep.  390 ;  2  Hovendon  238  ;  1  Merivale  502  ;  2  Powell 
on  Contracts  144  ;  1  Bro.  P.  C.  415  ;  1  Atkyns  10  ;  8  Viner  510, 
pi.  14 ;  Noy's  Maxims  91 ;  Plowden  156 ;  3  Chitty  Com.  Law 
115,  116:  Wood's  Conveyances,  tit.  Grants,  p.  677  :  2  Rolle's 
Abr.  56;  1  Powell  on  Contracts  237,  241  ;  Shep  Touch.  100  ;  2 
Wheat.  195 ;  Sugden  on  Vendors  38  ;  3  Barn.  &  Cres.  623. 

Mr.  W.  B.  Heed,  and  Mr.  Sergeant,  for  the  plaintiffs,  argued, 
that  the  intention  of  the  parties  was  that  the  defendant  should 
receive  a  certain  quantity  of  water  through  a  rectangular  aperture 
at  its  ordinary  flow,  and  without  any  artificial  draught — that  as  it 
*-iQ11  aPPeared  *from  the  books  of  science  (which  were  produced 
J  and  commented  upon),  that  the  vena  contracta  was  known 
at  least  as  early  as  the  time  of  Sir  Isaac  Newton,  the  parties  were 
to  be  supposed  to  have  entered  into  the  agreement  with  the  knowl- 
edge that  an  aperture  of  300  square  inches  would  not  deliver  at 
the  point  of  contraction  more  than  200 ;  and  that  the  understand- 
ing of  the  community  in  relation  to  it  was  shown  by  the  23  deeds 
given  in  evidence  from  the  company  to  other  individuals,  in  which 
no  ajutage  was  used.  On  the  question  of  the  construction  of  the 
contract  they  cited,  Willes  332 ;  Hob.  277  ;  Plowden  140,  290  ;  6 
East  290 ;  Hadr.  294 ;  2  Brod.  &  Bingh.  46 ;  4  Cruise  Dig.  291 ; 
10  Mass.  461 ;  4  Id.  205 ;  2  Comyn  on  Contracts  535;  2  Blackst. 
Comm.  380 ;  Plowden  134 ;  Wood's  Conveyances  (Powell's  ed.) 
note  p.  385 ;  8  Mass.  172 ;  1  S.  &  R.  380 ;  Shep.  Touch.  88. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  best  construction  is  that  which  is  made  by 
viewing  the  subject  of  the  contract,  as  the  mass  of  mankind  would 
view  it;  for  it  may  be  safely  assumed  that  such  was  the  aspect  in 
which  the  parties  themselves  viewed  it.  A  result  thus  obtained, 
is  exactly  what  is  obtained  from  the  cardinal  rule  of  intention ; 
of  which  many  instances  might  be  adduced.  By  it,  a  tenant  is 
restrained  from  changing  the  nature  of  the  thing  demised,  even 
to  the  enhancement  of  its  value.  Equity  has  enjoined  him  from 
converting  a  corn-mill  into  a  fulling-mill,  and  a  meadow  into  an 
orchard,  and  from  making  other  alterations  entirely  consistent 
with  the  letter  of  the  contract ;  because  it  was  supposable,  from 
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the  ordinary  course  of  things,  that  the  property  would  be  used 
for  the  purposes  to  which  it  was  adapted.  In  Bonnet  v.  Sadler, 
14  Ves.  526,  the  lessee  was  prevented  from  turning  a  mansion 
into  a  coach-maker's  shop;  and  in  Douglas  v.  Wiggins,  1  Johns. 
Ch.  435,  from  turning  a  private  house  into  a  store.  It  is  true 
that  in  the  first  of  these,  the  lease  had  been  procured  by  represent- 
ing that  the  house  would  be  occupied  as  a  dwelling  ;  and  in  the 
second,  that  improvements  were  to  be  made  conformably  to  the 
wishes  of  the  lessor ;  but  where  the  parties  are  silent,  the  pre- 
sumption that  the  thing  is  to  be  applied  to  its  accustomed  use,  is 
as  powerful  as  an  explicit  representation.  By  any  other  standard 
of  interpretation  than  the  course  of  things,  a  parlor  might  be 
turned  into  a  barber's  shop,  and  its  character  depreciated  without 
any  change  of  its  construction.  A  recurrence  to  ordinary  habits 
and  uses  for  a  meaning  which  has  been  obscurely  expressed,  is  as 
frequent  in  respect  to  other  transactions,  as  those  quoted  ;  and  how 
stands  the  construction  of  the  contract,  as  it  is  affected  by  it,  in  the 
case  before  us  ?  In  hydraulics,  the  effect  of  an  ajutage  was 
known ;  and  it  is  said  that  the  grantor  was  consequently  bound  to 
guard  against  the  use  of  it,  if  it  were  meant  to  be  precluded.  The 
*proof  is,  however,  that  it  was  known  almost  exclusively  to  r*,iqo 
men  of  science.  But  actual  knowledge  of  it  was  brought  L 
home  to  certain  members  of  the  company  :  still  a  corporation  is 
not  to  be  affected  with  the  private  information  of  individuals  among 
those  who  compose  it.  Even  actual  knowledge  would  be  no  crite- 
rion. In  the  cases  quoted,  the  lessor  knew  that  a  mansion  might 
be  turned  into  a  workshop ;  yet  he  was  not  required  to  know  that 
the  lessee  would  attempt  it,  and  to  guard  against  it  by  a  prohibi- 
tory clause.  As  to  the  argument  on  the  words  of  the  grant,  that 
everything  "can  pass,"  which  can  be  made  to  pass,  it  is  enough  to 
say  that  the  word  relied  upon,  however  emphatically  enunciated, 
expresses  no  more  than  is  signified  by  "  will  "  or  "  may  ;"  and  that 
an  unassisted  effusion  could  not  have  been  more  aptly  defined.  A 
grantee  may  make  as  much  profit  of  the  thing,  as  it  has  capacity  to 
produce  ;  but  he  may  make  it,  so  far  as  the  guarantee  is  concerned, 
only  by  an  application  of  it  to  its  ordinary  uses  promoted  by  the 
ordinary  means.  May  he  not,  however,  avail  himself  of  discove- 
ries to  make  it  more  valuable  in  his  hands  ?  He  may  doubtless 
avail  himself  of  anything  which,  in  its  results,  works  no  alteration 
in  the  substance  of  the  contract.  An  artificer  employed  at  stipu- 
lated wages,  may  use  subsequently  invented  machinery,  though  the 
effect  of  it  be  to  make  his  wages  inordinately  high,  because  the 
ratio  of  compensation  for  which  his  employer  bargained,  is  not  dis- 
turbed by  it ;  but  he  may  not  avail  himself  of  means  not  in  ordi- 
nary and  familiar  use  at  the  time,  to  the  prejudice  of  another. 
For  instance,  a  purchaser  of  coals  at  the  pit's  mouth,  for  so  much 
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the  cart  load,  might  not  introduce  a  railroad  to  increase  the  bur- 
then— at  least  he  would  be  bound  to  pay  in  proportion  to  the 
increase.  The  application  of  improvements  to  alter  the  relative 
advantages  of  the  contracts  would  be  a  perversion  of  it.  Now  the 
proofs  were  clear  that  an  ajutage  had  never  been  used  to  transmit 
water  from  a  penstock  to  a  wheel.  The  patentee  of  the  invention 
testified  that  the  application  of  it  to  that  use,  was  exactly  what  he 
claimed  as  an  original  invention ;  and  his  patent  is  posterior  to  the 
contract.  Indeed  it  is  impossible  to  imagine  a  reason  why  it 
should  have  been  used.  The  end  to  be  gained  by  it,  can  be  more 
cheaply  gained  by  simply  enlarging  the  aperture  than  by  applying 
an  apparatus  to  it.  It  is  of  convincing  importance  that  the 
improvement,  so  to  speak,  can  benefit  the  owner  of  it  only  by 
being  applied  to  gain  a  surreptitious  advantage  from  a  contract 
which  would  not  have  been  made  had  the  purpose  subsequently 
attempted  to  be  accomplished  by  it,  been  suspected.  In  expound- 
ing a  statute,  as  in  expounding  a  contract,  recourse  is  had  to  the 
qualities  and  condition  of  the  thing  to  be  affected  as  it  existed  in 
popular  contemplation.  Thus  it  was  ruled  in  the  United  States  v. 
Tenbrook,  2  Wheat  248,  that  rectified  spirits  were  not  dutiable  as 
a  product  of  distillation,  because  rectification,  though  strictly  a  pro- 
cess of  secondary  distillation  by  which  alcohol  is  produced  in  its 
»4Q°1  high68'  8tate  of  *concentration,  is  not  distillation  in  the 
J  sense  to  which  Congress  had  regard.  A  convergent  prin- 
ciple of  that  case,  is  that  the  defendant  might  not  lawfully  have 
produced  pure  alcohol  by  a  continued  process  of  distillation  in  the 
first  instance,  and  have  paid  duties  on  it  in  proportion  to  its  volume 
when  contracted — else  he  might  have  gained  an  advantage  not 
intended  from  the  increase  of  its  volume  in  reducing  it  again  to  the 
standard  of  market  proof.  What  else  is  insisted  on  here,  but  a 
right  to  pay  in  proportion  to  the  volume  of  the  stream  only  at  the 
point  of  its  great  contraction,  instead  of  the  point  of  its  escape.  It 
is  of  no  consequence  that  by  a  contrivance  unheard  of  before,  the 
point  of  contraction  and  the  point  of  escape,  were  brought  together. 
The  defendant  alleges  that  he  purchased,  not  the  efflux  of  an  aper- 
ture, but  a  vein  of  specific  dimensions;  and  that  he  has  not  his 
quantity  if  it  to  be  of  less  dimensions  than  the  prescribed  diameter 
in  any  part  of  its  course.  What  would  be  said  of  a  pretension,  on 
the  other  side,  to  measure  the  quantity  by  the  diameter  of  the 
column  after  it  had  passed  the  point  of  contraction  and  gained  its 
utmost  expansion  ?  The  defendant  would  think  it  very  unreason- 
able ;  but  it  is  not  more  so  than  what  he  claims  by  his  own  inter- 
pretation. The  plaintiff,  however,  claims  only  for  the  average 
diameter  guaged,  in  the  terms  of  the  contract,  by  a  metallic  aper- 
ture of  given  dimensions;  and  that  its  product,  without  regard  to 
subsequent  expansion  or  contraction,  be  taken  for  the  thing 
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granted.  The  defendant  contends  that  such  was,  in  fact,  the  aper- 
ture used,  being  the  shortest  diameter  of  a  tube  placed  in  the  per- 
foration of  the  penstock.  Its  place,  however,  is  immaterial,  as  it 
would  have  delivered  the  same  quantity  had  it  been  placed  else- 
where. To  measure  the  quantity  by  an  aperture  of  increased 
power,  however  placed,  would  be  inconsistent  with  the  spirit  of  the 
contract.  But  the  apparatus  used  was  inconsistent  not  only  witu 
its  spirit,  but  its  letter;  for  an  aperture,  in  common  parlance,  is 
one  thing,  and  an  aperture  with  a  tube  in  it,  is  another.  Beside, 
an  aperature  equal  in  space  to  a  given  number  of  square  inches, 
must  be  rectilinear ;  for  till  the  quadrature  of  the  circle  be  dis- 
covered, the  diameter  of  a  circle  equal  in  content  to  a  given  square, 
will  not  be  found.  The  hydraulic  inch,  is  a  circle  whose  diameter 
is  an  inch ;  and  the  recurrence  to  the  square  inch  for  purposes  of 
specification  in  the  contract,  seems  to  indicate  the  shape  of  the 
aperture.  But  the  question  is  to  be  determined,  not  by  principles 
of  science,  but  by  common  experience  directed  to  the  discovery  of 
intention.  The  plaintiff  purchased,  and  the  defendant  sold,  a  given 
power  deliverable  in  the  ordinary  way  ;  and  on  the  ground  of  legal 
construction  reserved  at  the  trial,  to  say  nothing  of  the  fact  found, 
the  recovery  was  clearly  proper. 

Rule  discharged. 

Cited  by  Counsel,  5  W.  &  S.  121 ;  7  Barr  355;  6  Hams  449;  I  Casey 
311 ;  7  Id.  298  ;  12  Id.  370 ;  3  Grant  89  ;  2  Wright  204;  2  P.  F.  Smith  151 ; 
4  Id.  299  B  18  Id.  119;  12  Norris  198;  s.  c.  9  W.  N.  C.  44S.fl 

Cited  by  the  Court,  7  Barr  347.     H  30  Smith  75.JJ 

Followed  as  to  the  rule  of  construction:  Dunham  c.  Kirkpatrick,  12  W. 
N.  C.  218. 
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Where  a  guardian,  about  nine  months  after  his  ward  came  of  age,  stated 
his  account  with  him,  and  produced  his  vouchers,  and  the  account  with  the 
vouchers  was  examined  by  A.  in  the  presence  of  both  parties,  and  found  to 
be  correct;  and  the  ward  received  the  balance  appearing  upon  the  account, 
and  some  time  afterwards,  submitted  the  account  and  vouchers  to  B.,  who 
also  found  them  to  be  correct;  and  four  years  afterwards  the  ward  applied 
to  the  Orphans'  Court  for  a  citation  to  the  guardian,  to  settle  his  account  in 
the  office  ;  it  was  held  that  the  Orphans'  Court  was  right  in  refusing  the  cita- 
tion :  there  being  no  allegation  of  any  specific  error  in  the  account  settled 
between  the  parties. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  of 
Montgomery  county. 
2  WHABTON— '62  497 
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On  the  16th  of  April  1834,  George  H.  Cress  presented  his 
petition  to  that  court,  setting  forth  that  on  the  17th  of  August 
1824,  Dr.  George  Martin  was  appointed  guardian  of  his  estate : 
that  the  said  guardian  had  never  filed  any  settlement  of  his 
accounts  as  such ;  and  that  he  had  large  sums  of  money  in  his 
hands,  for  which  he  had  not  accounted  with  the  petitioner,  and 
praying  a  citation  to  the  said  George  Martin  to  appear  and  settle 
his  accounts.  To  this  petition  an  answer  was  filed  by  the  said 
George  Martin,  setting  forth  that  the  said  George  H.  Cress  arrived 
at  the  age  of  21  years  sometime  before  the  8th  of  April  1830 ;  that 
on  that  day  the  petitioner  and  respondent  mutually  chose  a  certain 
Henry  Daub,  Esq.,  to  examine  the  accounts  of  the  respondent  as 
guardian ;  that  the  said  Henry  Daub  did  carefully  examine  the 
accounts,  and  struck  a  balance  of  $4701.21 ;  which  sum  was  paid 
on  the  same  day  to  the  petitioner,  who  then  execnted  a  release  and 
full  discharge  of  the  respondent ;  which  release  was  duly  recorded; 
that  at  the  time  of  the  settlement,  it  was  not  the  practice  for 
guardians  to  file  their  accounts  before  the  register,  as  the  respondent 
was  informed  and  believed ;  but  the  custom  was  to  settle  with  the 
wards  and  pay  them  the  balance,  £c. ;  and  that  by  reason  of  the 
lapse  of  time  since  the  settlement  with  the  petitioner,  the  respond- 
ent's papers  and  vouchers  were  in  all  probability  lost  or  destroyed,  &c. 

The  petitioner  filed  a  replication,  admitting  the  settlement  of 
Henry  Daub  and  the  execution  of  a  release,  but  alleging  that  he 
*4°/VI  ^  *not  concur  'n  tDe  appointment  of  Daub,  who  acted 
J  solely  on  behalf  of  the  respondent;  that  the  settlement 
was  made  at  the  house  of  tne  respondent,  and  that  he,  the  peti- 
tioner, at  the  time  the  settlement  was  made  and  the  release  executed, 
was  ignorant  of  his  rights,  and  unacquainted  with  his  affairs  ;  hav- 
ing just  arrived  at  age;  that  he  did  not  receive  the  whole  consider- 
ation money  mentioned  in  the  release,  and  did  not  intend  by 
executing  it,  to  discharge  the  respondent  from  responsibility  as 
guardian.  The  replication  denied  the  existence  of  the  custom 
mentioned  in  the  answer,  and  averred  that  if  such  a  custom  existed, 
it  was  not  binding. 

To  this  replication  a  rejoinder  was  filed,  averring  that  the  peti- 
tioner and  the  respondent  did  mutually  agree  in  the  choice  of 
Henry  Daub  to  audit  and  settle  the  accounts ;  that  the  said  Henry 
Daub  did  inform  him  (the  petitioner)  of  his  rights,  and  explain 
them  to  him  ;  and  that  the  petitioner  shortly  after  the  settlement, 
submitted  the  papers  to  a  certain  John  Hocker,  who  examined 
them  in  the  presence  of  the  petitioner,  and  found  them  correct ; 
and  that  the  petitioner  thereupon  expressed  himself  satisfied  with 
the  settlement. 

The  deposition  of  Henry  Daub,  which  was  taken  on  the  part  of 
the  respondent,  was  as  follows : 
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"•  I  was  called  upon  by  Dr.  George  Martin  to  draw  a  release 
from  George  H.  Cress  to  him,  and  present  it  at  his  house  on  a 
certain  day,  at  which  time  George  H.  Cress  would  be  present,  in 
order  to  execute  the  release.  I  attended,  and  before  the  execu- 
tion of  the  release  took  place,  I  went  over  the  addition  of  the 
account  that  had  been  stated  by  Charles  Martin  (as  was  said)  in 
which  I  discovered  an  error  of  ten  dollars,  the  error  was  rectified, 
and  moneys  paid  in  part,  and  part  in  an  obligation,  and  Cress 
appeared  very  well  satisfied.  His  rights  were  then  stated  to  him 
by  me,  as  far  as  I  could  state  them ;  then  he  signed  and  executed 
the  release,  and  then  the  loose  receipts  were  placed  into  his  hands 
by  Martin,  and  the  account  as  stated,  so  that  he  might  get  any  other 
person  to  examine  and  see  that  the  account  that  was  stated  at 
that  time,  was  correct,  which  he  said  he  would  do ;  and  the  doctor 
said  to  him,  if  there  was  any  error  in  it,  that  he  should  call  on 
him,  and  it  should  be  rectified.  I  have  acted  as  a  guardian,  but 
not  got  through  with  it;  and  as  a  guardian,  and  of  my  knowledge 
of  the  rights  due  him,  the  said  Cress,  I  believe  the  doctor  acted 
in  the  manner  as  an  honest  man  would  do  in  the  management 
of  his  own  affairs."  Cross-examined. — "  The  release  was  executed 
on  the  8th  day  of  April,  A.  D.  1880.  The  settlement  was  made 
at  Dr.  Martin's  house.  George  H.  Cress  was  present.  I  don't 
know  who  gave  him  notice  to  attend.  Dr.  Martin  requested  me  to 
come.  I  don't  recollect  that  Cress  asked  me  to  come,  but  it  might 
be  possible  he  did.  Dr.  George  Martin  laid  before  me  an  account 
said  to  be  prepared  by  Charles -Martin.  *Charles  Martin  r*4qc 
is  a  son  of  Doctor  Martin's.  The  paper  hereunto  annexed,  ' 
marked  A,  is  the  account  I  alluded  to  as  having  been  laid  before 
me  by  Doctor  Martin.  I  merely  went  over  the  addition  of  said 
account,  but  did  not  examine  the  items.  I  counted  up  the  figures 
on  the  Dr.  and  Cr.  sides  is  what  I  mean  by  the  addition.  I  therein 
discovered  an  error  of  ten  dollars  against  the  doctor,  and  had  it 
rectified.  I  saw  the  receipts  or  vouchers,  and  don't  know  whether 
they  were  all  there  or  not,  but  what  was  there  was  satisfactory  to 
both  parties,  and  acknowledged  by  the  said  George  Cress.  I  looked 
over  all  the  receipts,  I  think.  I  compared  the  amounts  of  the 
receipts  with  said  statements,  and  found  them  to  correspond  from 
beginning  to  the  end.  I  looked  at  the  amount  charged  in  said 
account,  and  added  both  up  and  struck  the  balance.  I  can't  state 
the  balance  from  recollection.  I  can't  tell  without  looking  at 
the  release,  In  looking  at  the  said  release  I  find  the  balance  is 
$4701. 21£,  being  the  full  sum  of  his  share.  He  gave  the  release 
in  full  for  the  moneys  coming  from  his  father's  and  also  from  his 
uncle's  estate;  the  above  sum  of  $4701. 21|  was  the  balance,  after 
the  expenses  were  deducted — I  mean  the  whole  expenses  of  said 
guardianship  and  including  the  expenses  of  the  ward.  I  don't 
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recollect  the  amount  deducted  for  the  expenses  of  the  ward.  I 
can't  say  how  much  was  paid  Mr.  Cress  on  that  day  in  money — 
there  was  some  paid.  The  moneys  that  I  saw  paid  on  that  day  are 
included  in  the  release — there  was  an  obligation  given  in  as  so  much 
cash — I  can't  say  who  it  was  against.  George  Cress  said  he  was 
of  age  when  that  settlement  was  made.  I  don't  know  how  much 
he  was  over  age."  Re-examined. — "  When  I  was  acting  between 
the  said  parties,  I  acted  as  umpire  for  them  both,  as  I  considered, 
and  not  for  one  alone.  I  don't  consider  George  Cress  as  smart  as 
some,  but  he  is  likely  to  know  his  own  rights.  I  can't  recollect 
whether  George  Cress  gave  me  any  information  about  the  estate  at 
the  settlement.  I  thought  he  was  acquainted  with  his  affairs,  from 
the  conversation  he  and  the  doctor  had  at  the  time." 

John  Hocker,  a  witness  on  the  part  of  the  respondent,  deposed 
that  at  the  date  of  the  settlement,  viz.,  the  8th  of  April  1830,  the 
petitioner  was  21  years  and  9  months  of  age.  That  about  a  month 
after  that  date  the  account  of  Dr.  Martin  was  submitted  to  him 
by  the  petitioner,  together  with  the  vouchers,  when  he  examined 
and  compared  them,  and  was  satisfied  with  the  accuracy  of  the 
settlement;  that  be  explained  the  business  to  the  petitioner,  who 
appeared  well  satisfied. 

William  Powell,  Esq.,  who  was  the  register  of  wills  for  the 
county  of  Montgomery,  testified  that  it  had  not  been  the  practice 
theretofore  for  guardians  to  file  their  accounts  in  that  office ;  that 
the  general  practice  was  for  guardians  to  take  a  release  from  their 
wards,  when  they  arrived  at  age,  to  get  the  release  acknowledged 
before  a  justice  of  the  peace,  and  put  it  on  record. 
*4971  *The  account  as  settled  on  the  8th  of  April  1830,  by 
'  Henry  Daub,  and  the  release  executed  on  that  day  by  the 
petitioner,  were  also  produced. 

The  Orphans'  Court  refused  to  grant  the  prayer  of  the  petition 
for  a  citation  to  Dr.  Martin  ;  and  the  petitioner  thereupon  appealed 
to  this  court. 

Mr.  Tilghman,  for  the  appellant,  argued,  that  the  Orphans' 
Court  was  bound  to  require  a  settlement  of  accounts  by  a  guar- 
dian, when  called  upon  by  the  ward,  whether  any  private  settle- 
ment or  arrangement  had  been  made  between  them  or  not ;  and 
that  the  settlement  and  release  in  this  case  were  not  of  such  a 
character  as  to  bind  the  petitioner.  He  cited  the  acts  of  1713  and 
1832:  Bowman  v.  Heir,  1  P.  &  W.  282;  Nutz  v.  Rucker,  1  Watts 
229;  Say  v.  Barnes,  3  S.  &  R.  114.  He  admitted,  however,  in 
answer  to  an  inquiry  by  the  court,  that  he  could  not  point  out 
any  specific  errors  in  the  account  as  settled  by  the  parties. 

The  court  declined  hearing  Mr.  Powell,  who  was  for  the  appellee. 
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HUSTON,  J.  (after  stating  the  facts),  delivered  the  opinion  of  the 
court. 

Beyond  all  question,  every  act  of  asssembly  on  the  subject  from 
1713  to  this  time,  makes  provision  for  compelling  executors, 
administrators  or  guardians  to  settle  their  accounts  ;  and  an  act 
of  the  30th  of  March  1821,  had  directed  guardians  to  file  accounts 
of  the  management  of  the  estate  every  three  years,  or  when  re- 
quired by  the  court ;  and  this  court  does  not  feel  the  slighest  wish 
to  deprive  a  ward  of  all  the  protection  afforded  him  by  the  law  ;  yet  it 
has  no  wish  to  indulge  a  ward  in  harassing  a  former  guardian.  We 
are  aware  that  many  accounts  of  guardians  have  been  settled  with 
the  ward  after  coming  of  age,  and  the  Orphans'  Court  never  heard 
of  them.  Perhaps  it  is  always  safer  and  better,  even  where  the 
ward  is  satisfied,  to  pass  the  account  in  court.  The  expense  of 
this,  however,  where  the  guardian  has  done  his  duty,  is  taken  from 
the  fund,  and  thus  falls  on  the  ward.  Where  a  settlement  is  made 
at  home,  to  save  this  expense,  it  is  at  least  ungracious  to  bring  it 
into  court  after  the  lapse  of  several  years.  If  this  account  had 
been  settled  in  court,  we  have  every  reason  to  believe,  that  no  objec- 
tion would  have  been  made  to  it ;  and  it  became,  as  the  law  then 
stood,  final  in  one  year. 

Still  a  case  may  readily  occur,  where  a  guardian  may  properly 
be  compelled  to  settle  his  account  in  court,  after  a  settlement  with 
the  ward  and  a  release  from  him  ;  and  he  would  generally  be 
ordered  to  do  so  in  a  recent  case.  After  four  years,  we  think  it 
ought  not  to  be  ordered,  except  on  specific  grounds.  In  this  case 
the  ward  *had  the  account  and  all  the  vouchers  ;  and  if  his  r*iqo 
guardian  had  received  any  money  from  any  person  and  not  *- 
put  it  in  the  account,  or  had  omitted  to  collect  any  money  or  rent, 
which  he  could  and  ought  to  have  collected,  or  if  he  had  charged 
Cress  with  any  money  not  expended  or  improperly  or  uselessly 
expended,  there  was  ample  time  and  opportunity  to  discover  it ; 
and  if  any  item  had  been  pointed  out  in  either  side  of  the  account, 
which  was  untrue  or  illegal,  it  ought  to  have  been  mentioned  in 
the  petition  ;  but  nothing  of  the  kind  is  done.  Or  if  on  making 
the  settlement  and  obtaining  the  release,  the  guardian  had  kept 
the  paper  containing  the  account,  and  kept  all  the  vouchers,  arid 
refused  to  submit  them  to  the  ward  or  his  friends,  an  account 
might  be  ordered  in  court.  The  reverse  was  the  case  here.  The 
ward  has  the  account  and  vouchers,  and  has  had  them  four  years  ; 
his  friends  have  examined  them  and  found  no  error ;  he  does 
not  point  out  any  thing  wrong ;  and  there  was  no  error  in  dis- 
missing his  petition.  Part  of  the  fund  was  given  over  to  the 
ward  in  bond  or  bonds  or  some  such  security :  There  is  no  alle- 
gation, that  loss  or  even  difficulty  to  the  ward  has  arisen  from  this. 

Let  this  opinion  be  understood :    if  the   ward  had  not  at  the 
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time  of  settlement,  and  after,  had  the  assistance  and  advice  of 
friends  ;  if  he  had  not  the  possession  of  the  account  and  all  the 
vouchers  ;  or  if  having  them,  he  had  pointed  out  to  the  court  any 
error  of  charge  or  credit,  an  account  might  have  been  properly 
ordered  after  four  years.  But  under  the  circumstances  of  this 
case,  it  would  be  too  much  to  open  this  matter  on  general  and  loose 
allegations  ;  or  rather  it  would  be  improper  in  this  court  to  reverse 
the  decision  of  the  Orphans'  Court  of  the  county  for  what  they 
hava  done  or  refused  to  do.  Such  cases  are  in  a  good  measure  to 
be  governed  by  the  sound  discretion  of  the  Orphans'  Court ;  and 
I  would  not  reverse,  unless  in  a  very  strong  case  in  which  a  specific 
ground  is  laid.  This  is  not  such  a  case. 

Decree  affirmed. 

Cited  by  Counsel,  7  Watts  73. 

Cited  by  the  Cuurt  below,  7  W.  &  S.  57 ;  7  Barr  465. 
Cited  by  the  Court,  9  Barr  104 ;  2  Harris  468. 
See  also,  8  Barr  433 ;  9  Casey  355. 


•[PHILADELPHIA,  APRIL  29,  1837.]  [*499 

Nevins  against  Merrie. 

1.  To  entitle  a  plaintiff  to  hold  a  defendant  to  bail  under  the  4th  section  of 
the  act  of  13th  June  1836,  the  cause  of  action  must  be  positively  sworn  to; 
though  the  amount  in  which  the  defendant  is  indebted,  or  the  value  of  the 
property  taken  or  detained,  or  the  damages  sustained,  may  be  set  forth  to  the 
bent  of  the  defendant's  knowledge  and  belief. 

2.  An  affidavit  setting  forth  that  to  the  best  of  the  plaintiff's  knowledge 
and  belief,  the  defendant  is  justly  and  truly  indebted  to  him  in  sum  of  $1600 
and  upwards,  in  damages  for  breach  of  contract,  being  the  difference  between 
the  price  of  100  shares  of  the  stock  of  a  certain  bank,  sold  by  the  plaintiff  to 
the  defendant,  through  the  agency  of  J.  S.  on  a  certain  day,  and  the  value 
of  the  said  stock  on  a  certain  subsequent  day,  when  the  defendant  contracted 
to  pay  for  the  same,  and  refused  to  ratify  his  contract,  &c.,  was  held  to  be 
sufficient 

A  RULE  having  been  obtained  in  this  case,  to  show  cause  why 
the  defendant  should  not  he  discharged  on  common  bail,  Mr.  Ches- 
ter for  the  plaintiff,  produced  the  following  affidavit,  which  had 
been  filed  previously  to  the  issuing  of  the  writ. 

;t  James  Nevins,          )  Supreme  Court, 

v.  \ 

Robert  Merrie,  Jr.        )  July  Term  1837. 

James  Nevins,   the  plaintiff  above   named,   being   duly  sworn 
according  to  law  saith,  that  to  the  best  of  his  knowledge  and  belief, 
Robert  Merrie,  Jr.,  the  defendant  above  named,  is  justly  arid  truly 
indebted  to  this  deponent,  in  the  sum  of  sixteen  hundred  dollars, 
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and  upwards,  lawful  money  of  the  United  States,  in  damages  for 
breach  of  contract,  being  the  difference  between  the  price  of  one 
hundred  shares  of  the  capital  stock  of  the  Commercial  and  Railroad 
Bank  of  Vicksburg,  sold  by  the  plaintiff  to  the  defendant,  through 
the  agency  of  John  W.  Telford,  on  the  28th  day  of  January  1837, 
and  the  value  of  the  same  stock  on  the  29th  day  of  March  1837, 
when  the  defendant  contracted  to  pay  for  the  same,  and  refused  to 
ratify  his  contract ;  and  deponent  saith  that  said  defendant  is  not, 
to  the  best  of  his  knowledge  and  belief,  an  inhabitant  of  this 
commonwealth  ;  and  that  he  is  about  to  quit  the  same,  without 
leaving  sufficient  real  or  personal  estate  therein  to  satisfy  depo- 
nent's claim. 

JAMES  NEVINS. 
Sworn  and  subscribed,"  &c. 

*Mr.  Meredith  for  the  defendant,  contended  that  the  affi- 
davit  was  not  sufficient.  The  act  of  13th  June  1826,  was 
intended  to  reduce  the  liabilities  to  arrest,  as  appears  from  the 
report  of  the  commissioners.  Under  the  rules  of  court  and  prac- 
tice previous  to  the  act,  a  positive  affidavit  of  an  actually  subsist- 
ing debt  was  required.  Here  the  plaintiff  swears  only  to  the  best 
of  his  knowledge  and  belief. 

Mr.  Chester  relied  on  the  4th  section  of  the  act  of  1836. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  does  not  seem  to  have  been  the  intention  of 
the  legislature  by  the  first  clause  of  the  4th  section  of  the  act  of 
13th  June  1836,  to  change  the  present  rules  as  to  the  mode  in 
which  the  plaintiff  must  state  his  cause  of  action,  in  his  affidavit  to 
hold  to  bail.  The  amount  in  which  the  defendant  is  indebted,  or 
the  value  of  the  property  taken  or  detained,  or  the  damages  sus- 
tained, may  be  set  forth  to  the  best  of  the  deponent's  knowledge 
and  belief:  but  the  cause  of  action  must  be  positively  sworn  to,  or 
sufficient  facts  and  circumstances  must  be  set  forth  to  warrant  the 
inference  that  there  exists  a  good  cause  of  action.  To  permit  a 
plaintiff  in  every  case  to  arrest  upon  en  affidavit  of  a  cause  of 
action,  to  the  best  of  his  knowledge  and  belief,  might  lead  to 
oppression:  and  no  plaintiff  can  be  considered  entitled  to  demand 
bail  for  a  cause  of  action  which  he  can  neither  positively  swear  to, 
nor  allege  sufficient  facts  and  circumstances  in  the  affidavit  to 
satisfy  the  court  or  a  judge  of  its  existence. 

Taking  this  to  be  the  construction  of  the  recent  act  on  this  point, 
the  question  is  whether  the  cause  of  action  in  this  affidavit,  as  dis- 
tinguished from  the  amount  demanded,  is  positive ;  and  we  are  of 
opinion  that  the  allegations  that  the  hundred  shares  were  sold  by 
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the  plaintiff  to  the  defendant,  that  the  defendant  contracted  to  pay 
for  the  same,  and  refused  to  ratify  his  contract,  are  positively 
asserted,  though  the  language  is  not  quite  so  explicit  as  it  might 
have  been,  and  has  occasioned  considerable  difficulty  in  coming  to 
this  conclusion. 

Rule  discharged. 

Cited  by  Counsel,  1  Harris  74;  3  Wright  312  ;  2  Miles  131. 
Cited  by  the  Court,  2  Miles  141,  285,  322. 
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Ex  parte  Walton. 

HABEAS    CORPUS. 

1.  Where  a  prisoner  indicted  for  a  misdemeanor  moved  at  the  second  term 
to  quash  the  indictment,  on  the  ground  that  the   grand  jury  had   not  been 
returned  according  to  the  act  of  assembly,  and  the  court  held  thequestion 
under  advisement  during  the  term,  it  was  held,  that  the  delay  was  equivalent 
to  a  postponement  with  his  consent,  and  that  he  was  not  entitled  to  be  dis- 
charged under  the  act  of  1785. 

2.  The  power  of  discharging  a  prisoner  under  the  act  of  1785,  where  he 
has  not   been  tried  at  the  second  term,  it  seems  is  confined  to  the  court  in 
which  he  was  indicted  ;  and  the  Supreme  Court  will  not  interfere,  if  the  com- 
mitment is  unexceptionable  on  the  face  of  it. 

ON  a  Habeas  Corpus  to  the  keeper  of  the  jail  of  Montgomery 
county,  it  appeared  that  the  prisoner,  Elias  Walton,  was  in  con- 
finement on  a  charge  of  a  misdemeanor,  in  administering  poison  to 
his  wife. 

The  commitment  took  place  on  the  6th  of  November  1836.  The 
first  term  of  the  court  after  the  commitment,  was  held  on  the  21st 
of  that  month  ;  but  no  proceedings  were  had  in  regard  to  the 
prisoner.  At  the  next  court,  which  took  place  on  the  20th  of 
February  1837,  an  indictment  was  found  against  him.  The  defend- 
ant then  challenged  the  array  of  grand-jurors,  on  the  ground  that 
the  directions  of  the  act  of  assembly  had  not  been  pursued ;  and 
a  motion  was  made  to  quash  the  indictment.  The  question  was 
argued  at  an  adjourned  court  on  the  19th  of  April,  and  held  under 
advisement,  when  the  court  adjourned  on  the  21st. 

Mr.  titerigere  and  Mr.  Meredith  now  contended,  that  the  pri- 
soner was  entitled  to  a  discharge,  in  pursuance  of  the  third  section 
of  the  act  of  1785,  which  provides  that  "if  any  person  committed 
for  treason  or  felony  shall  not  be  indicted  and  tried  some  time  in 
the  next  term,  session  of  Oyer  and  Terminer,  general  gaol  delivery, 
or  other  court  where  the  offence  is  properly  cognizable,  after  such 
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commitment,  it  shall  and  may  be  lawful  for  the  judges  or  justices 
thereof,  and  they  are  hereby  required,  upon  the  last  day  of  the 
term,  session  or  court,  to  set  at  liberty  the  said  prisoner  upon  bail, 
unless  it  shall  appear  to  them  upon  oath  or  affirmation,  that  the 
witnesses  for  the  commonwealth,  mentioning  their  names,  could  nut 
then  be  produced  ;  and  if  such  prisoner  shall  not  be  indicted  and 
*tried  the  second  term,  sessions  or  court,  after  his  or  her  r*rno 
commitment,  unless  the  delay  happen  on  the  application  or  "- 
with  the  assent  of  the  defendant,  or,  upon  trial,  shall  be  acquitted, 
he  or  she  shall  be  dischared  from  imprisonment."  They  cited  the 
Commonwealth  v.  Prophet,  1  Browne  135 ;  Respublica  v.  Arnolds, 
3  Yeates  268 ;  Ex  parte  Rennie,  16  S.  &  R.  304. 

Mr.  Mulvany  and  Mr.  Todd  (Attorney  General),  contra. — The 
act  of  1785  applies  in  terms  to  treason  and  felony  only.  [KEN- 
NEDY, J. — In  practice,  the  act  has  been  extended  to  all  offences  ; 
misdemeanors  as  well  as  felonies.]  At  all  events,  the  delay  in  this 
case  was  occasioned  by  the  act  of  the  defendant,  in  moving  to  quash 
the  indictment. 

PER  CURIAM. — The  case  is  weaker  for  the  prisoner  than 
The  Commonwealth  v.  The  Sheriff  of  Allegheny,  16  S.  &  R. 
304,  in  which  an  accessory  who  had  refused  to  be  tried  before  the 
principal  was  convicted,  was  denied  the  benefit  of  the  habeas  cor- 
pus act.  Here  the  prisoner  lay  by  during  the  first  term,  and 
claims  to  be  discharged  because  he  was  not  tried  at  the  second, 
during  the  pendency  of  preliminary  objections  newly  raised  by  him- 
self. That  is  certainly  equivalent  to  a  postponement  with  his  con- 
sent. But  there  is  another  fatal  objection,  which  was  not  noticed 
there,  because  it  was  not  thought  of,  and  because  it  was  desirable 
to  have  the  judgment  of  the  court  on  the  principle.  It  is,  that  the 
power  to  discharge  is  confined  by  the  third  section  of  the  act,  to 
the  judges  of  the  court  in  which  the  indictment  is  pending ;  and  it 
is  not  to  be  denied  that  it  could  not  be  so  beneficially  lodged  else- 
where, for  no  other  court  could  be  so  accurately  informed  of  the 
circumstances.  In  order  to  raise  the  question  here,  it  was  neces- 
sary to  procure  from  the  keeper  of  the  prison,  a  return  of  facts 
and  circumstances  not  within  his  official  cognizance ;  and  we  are 
not  aware  that  he  would  be  answerable  to  the  commonwealth  in  an 
action  for  their  falsity.  We  are  bound  to  allow  the  writ ;  but  in 
future,  if  the  commitment  be  unexceptionable  in  the  frame  of  it, 
we  shall  not  consider  ourselves  bound  to  look  further. 

Prisoner  remanded 

Cited  by  tha  Court,  7  W.  &  S.  110.      ||  24  Smith  469  ;  15  Id.  34  ;  1  Outer- 
bridge  215;  s.  c.  10  W.  N.  C.  54.|| 
Cited  by  Counsel,  1  Outerbridge  213;  s.  c.  10  W.  N.  C.  54. 
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Delany  against  Robinson. 

1.  The  inference  of  payment  of  a  bond  and  other  specialty  from  lapse  of 
time,  is  a  presumption  of  law,  and  a  subject  of  legal  direction :  The  rebuttal 
of  such  presumption  by  circumstances,  is  also  a  matter  for  the  court ;  though 
the  truth  of  the  facts  or  otherwise,  is  to  be  left  to  the  jury. 

2.  A  judge  has  a  right  to  analyze  the  evidence,  to  present  the  questions 
of  fact,  resulting  from  it,  to  the  jury,  and  to  express  his  opinion  of  its  weight 
— leaving  the  jury,  however,  at  full  liberty  to  decide  for  themselves. 

THIS  case  was  tried  before  Mr.  Justice  Kennedy  at  a  Nisi  Prius, 
held  in  Philadelphia  after  December  Term  last,  and  now  came  before 
the  court  on  a  motion  for  a  new  trial. 

It  was  an  action  of  debt,  brought  by  Mary  Delany,  who  survived 

Ann  Delany,  against  Robinson,  executor  of  the  will  of 

Thomas  Robinson,  deceased,  upon  a  bond  given  by  the  testator, 
dated  the  27th  of  November  1800,  in  the  penal  sum  of  979/.,  with 
condition  for  the  payment  of  439Z.  Is.  3(£.,  to  Mrs.  Margaret 
Delany.  The  sum  of  100J.  appeared  to  have  been  paid  on  the  4th 
of  May  1801.  The  bond  was  assigned  on  the  7th  of  January  1831, 
by  Richard  Peters,  executor  of  the  will  of  Margaret  Delany,  to 
Ann  and  Mary  Delany,  her  daughters,  of  whom  Ann  died  before 
the  commencement  of  the  suit.  Margaret  Delany,  the  obligee, 
died  in  1813,  leaving  a  will  dated  the  14th  of  January  1813,  of 
which  she  appointed  Richard  Peters,  Esq.,  the  executor.  Thomas 
Robinson  died  in  1819,  leaving  a  will,  in  which  also  Mr.  Peters  was 
appointed  the  executor.  This  suit  was  brought  in  1834. 

To  repel  the  presumption  of  payment  arising  from  the  lapse  of 
time,  the  plaintiff  called  Richard  Peters,  Esq.,  who  testified  as  fol- 
lows : — '•  I  am  the  nephew  of  Thomas  Robinson,  and  was  intimate 
with  him  during  his  life ;  my  first  knowledge  of  the  bond  came 
from  him ;  I  can't  say  when,  but  it  was  in  consequence  of  his 
being  exposed  as  surety  of  Sharp  Delany,  who  was  collector  of 
the  port  of  Philadelphia,  and  as  such,  alleged  to  be  largely  in- 
debted to  the  United  States;  he  had  a  large  real  estate,  supposed 
at  his  death  to  be  sufficient  to  pay  his  debts,  and  also  a  considerable 
personal  estate.  General  Robinson  and  the  late  Alexander  John- 
ston, two  of  the  sureties  of  Sharp  Delany,  called  on  me  to  act  for 
them  as  early  as  1801,  and  in  that  year  I  went  to  Washington 
*"0-ll  a^out  tne  business.  *Delany  died  in  1798  or  1799  ;  his 
-*  administrators  were  his  two  sons,  Thomas  K.  and  Daniel  S. 
Delany.  Daniel  went  away  to  Florida,  and  the  administration 
devolved  on  Thomas ;  the  late  William  Lewis  was  one  of  the  sure- 
ties in  his  administration  bond,  and  I  was  also  employed  by  the 
sureties  to  attend  to  the  business  at  Washington.  There  was  not 
much  apprehension  for  the  sureties  at  first,  but  in  1801,  a  balance 
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of  $67,821.31,  was  staved  Against  Delany,  communicated  by  a  let- 
ter from  Mr.  Dallas,  the  District  Attorney,  which  was  sent  by 
express  to  General  Robinson,  then  at  the  Yellow  Springs.  I  can- 
not state  any  precise  conversation  with  him,  but  some  time  in  1802 
or  1803,  this  bond  was  spoken  of,  and  I  then  learned  that  it  was 
given  for  the  purchase  of  a  small  portion  of  Mrs.  Margaret  Delany 's 
paternal  estate,  near  Naaman's  creek,  where  her  brother,  General 
Robinson,  then  resided.  She  was  my  aunt.  It  was  the  only  part 
of  her  paternal  estate  unincumbered ;  all  the  rest  was  mortgaged 
for  her  husband's  debts.  On  the  10th  of  November  1800,  Margaret 
Delany,  with  all  her  children  who  joined  in  it,  conveyed  to  Thomas 
Robinson  and  William  Lewis,  all  the  real  estate  of  her  husband  in 
Virginia  and  Delaware.  In  the  Virginia  estate  she  had  dower 
which  was  relinquished  by  this  conveyance.  General  Robinson 
told  me  he  had  purchased  the  Naaman's  creek  property  from  Mrs. 
Delany,  and  he  said  the  whole  property  might  be  swept  off  to  pay 
her  husband's  debts  to  the  United  States,  for  which  he  was  liable, 
and  that  it  would  be  a  hard  case.  I  mentioned  this  to  Mrs. 
Delany  ;  I  don't  know  when.  Her  son  Thomas,  who  was  her  only 
support,  died — and  from  his  death,  I  was  always  charged  with  her 
interests.  It  was  sometime  between  1805  and  1810,  that  she  spoke 
to  me  seriously  about  this  bond ;  it  is  endorsed  for  collection.  It 
must  have  been  before  1810.  Then  I  had  a  conversation  with 
General  Robinson ;  he  recurred  to  what  had  passed  between  us 
before  respecting  it,  and  repeated  that  it  would  be  a  hard  case  if 
he  were  obliged  to  pay  that  bond,  and  lose  the  property  for  which 
it  was  given.  The  prospects  of  Delany's  liability  were  then  very 
gloomy.  Mrs.  Delany  explicitly  agreed,  that  if  this  property 
should  be  taken  to  pay  her  husband's  debts,  she  would  not  exact 
the  bond,  and  this  I  communicated  to  General  Robinson ;  this  was 
about  1810.  Mrs.  Delany  died  in  1813;  I  was  her  executor.  I 
went  to  General  Robinson  and  requested  him  to  assist  me  in  mak- 
ing out  her  inventory.  I  then  again  mentioned  the  bond  to  him, 
and  he  recurred  to  the  understanding  as  I  have  repeated  it,  between 
him  and  her ;  and  as  I  verily  believed  that  his  whole  estate  would 
be  swept  away  by  his  liability  for  Delany,  I  considered  the  bond 
of  very  little  value.  After  1820  or  1821,  I  ceased  to  have  any 
connection  with  General  Robinson's  affairs,  except  the  agency  at 
Washington  to  sell  the  Virginia  estate.  General  Robinson  died  in 
1819."  A  letter  from  Richard  Peters  to  Thomas  Robinson,  dated 
22d  November  1830,  was  then  proved.  Mr.  Peters  on  cross-exami- 
nation said,  "  In  my  agency  at  Washington,  *I  represented  n^rnr 
at  first  General  Robinson  and  Colonel  Johnston  ;  my  first  *• 
visit  there  was  in  1801,  with  General  Robinson  ;  he  left  me  there 
a  considerable  time ;  afterwards  I  was  there  very  often  ;  in  1805, 
the  balance  claimed  to  be  due  was  $85,757  j  General  Robinson, 
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and  Colonel  Johnston  agreed  to  allow  me  §600  a  year,  and  I 
received  a  good  deal  of  money  from  rents  of  the  Virginia  estate ; 
there  was  $100,  a  fee  paid  to  Mr.  Rawle  for  professional  advice  in 
this  business,  and  3100  for  services  to  another  person  ;  the  amount 
of  the  whole  compensation  agreed  to  be  paid  to  me,  if  justly 
allowed,  would  be  six  or  seven  thousand  dollars ;  my  note  for 
$3397  (a  balance  of  $4000),  deducted,  leaves  due  to  me  upwards 
of  33000,  from  the  estate  of  General  Robinson,  for  upwards  of 
thirteen  or  fourteen  years  ;  I  was  the  exclusive  agent."  Mr.  Peu-rs 
in  a  subsequent  stage  of  the  trial  being  called  again,  said  he  could 
not  tell  or  say  that  the  bond  was  for  the  land  only,  "  but  that  it 
might  have  been  for  something  else  as  well  as  the  land." 

On  the  part  of  the  defendant,  Anthony  Robinson  testified  as 
follows :  "  General  Robinson  was  my  uncle,  and  Mrs.  Delany  my 
aunt ;  I  was  born  on  the  estate  at  Naaman's  creek,  and  lived  there 
till  fifteen  or  sixteen  years  old ;  when  she  lived  in  Chester,  he 
used  to  take  her  a  few  things  from  his  farm  ;  she  was  a  widow ; 
her  circumstances  were  straitened;  I  don't  know  that  she  ever 
owned  any  property  near  Naaman's  creek  ;  never  heard  of  it ;  never 
heard  that  she  had  any  real  property  when  a  widow  ;  she  must  have 
had  before  her  marriage;  I  presume  at  Naaman's  creek,  as  all  the 
property  in  that  neighborhood  belonged  to  my  grandfather ;  he 
owned  a  large  tract  there,  which  was  divided  among  his  children." 
The  defendant  also  gave  in  evidence  the  deposition  of  George 
Read,  Jr.,  taken  by  commission,  stating  that  he  had  received  pay- 
ment from  the  defendant,  of  31053  and  3^2  costs,  in  satisfaction 
of  the  judgment  obtained  by  the  United  States  against  him,  as 
executor  of  Thomas  Robinson ;  together  with  the  testimony  of 
Charles  J.  Ingersoll,  Esq.,  that  that  judgment  was  against  Robin- 
son as  surety  of  Delany.  The  defendant  also  offered  evidence 
which  was  objected  to  and  rejected,  to  show  the  payment  of  fees  to 
counsel,  and  other  charges  expended  in  defending  Robinson's  estate 
from  the  claim  of  the  United  States. 

The  plaintiff  produced  in  reply,  Alexander  Johnston,  who  proved 
that  he  is  the  son  of  Francis  Johnston,  deceased,  one  of  the  sureties 
of  Sharp  Delany  ;  and  as  such,  contributed  with  Robinson  and  his 
legal  representatives,  towards  the  payments  made  to  the  United 
States,  as  sureties  of  Sharp  Delany. 

Judge  Kennedy  charged,  that  although  the  lapse  of  20  years 
raises  a  presumption  of  payment  against  a  bond  in  law.  binding  on 
the  jury,  yet  that  is  only  when  the  delay  is  not  accounted  for,  as  if 
*rfltfl  "during  tne  20  years  the  obligor  has  acknowledged  the  debt, 
'  or  payment  has  been  suspended  by  agreement — that  if  Mr. 
Peters's  testimony  was  believed,  the  bond  was  discharged ;  that 
there  was  no  testimony  to  show  he  was  wrong,  and  that  the  ques- 
tion for  the  jury  was  not  whether  what  he  said  was  too  improbable 
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or  unreasonable  for  belief,  but  what  the  facts  were  as  sworn  to ; 
that  whether  there  was  any  consideration  for  the  delay  was  imma- 
terial ;  it  was  enough  if  what  took  place  explained  the  delay ;  if 
so,  it  repelled  presumption  of  payment:  and  the  judge  instructed 
the  jury,  that  it  was  not  the  fair  construction  of  the  agreement 
proved  by  Mr.  Peters,  that  Robinson  should  not  pay  Delany,  if 
compelled  to  pay  the  United  States  for  Delany.  The  judge 
also  told  the  jury,  that  the  consideration  was  a  question  of  fact ; 
yet  there  was  no  evidence  of  it. 

The  jury  found  for  the  plaintiff,  and  the  defendant  moved  for  a 
new  trial,  and  filed  the  following  reasons : — 

1.  The  judge  rejected  legal  evidence,  viz.,  proof  of  payments  by 
the  defendant. 

2.  The  judge  misdirected  the  jury  as  to  the  presumption  of  pay- 
ment of  the  bond  in  suit,  as  to  the  question  of  consideration,  and 
as  to  the  legal  operation  of  the  agreement  proved  for  suspending 
proceedings  on  the  bond. 

3.  The  judge  determined  facts. 

Mr.  0.  J.  Ingersoll,  for  the  motion. 

The  court  declined  hearing  Mr.  J.  R.  Ingersoll,  who  was  for  the 
plaintiff. 

GIBSON-,  C.  J.,  delivered  the  opinion  of  the  court. 

The  only  error  committed  in  the  course  of  the  trial,  was  the 
admission  of  any  part  of  the  defendant's  credits.  Nothing  can  be 
clearer  than  that  there  was  not  color  of  consideration  for  Mrs. 
Delany's  agreement  not  to  exact  the  bond,  if  the  property  for  the 
price  of  which  it  was  given,  were  taken  for  her  late  husband's  debt. 
The  promise,  being  gratuitous  as  well  as  executory,  could  not  be 
enforced ;  and  the  defendant  cannot  legitimately  complain  of  the 
part  exclusion  of  what  was  wholly  inadmissible. 

The  inference  of  payment  from  lapse  of  time,  is  a  presumption 
of  law,  and  a  subject  of  legal  direction.  Every  jurist,  whether 
judge  or  text  writer,  treats  of  it  as  such.  The  rebuttal  of  it  by 
circumstances  left  to  the  jury  for  the  truth  of  the  fact  only,  is  also 
for  the  court.  In  what  respect  was  it  treated  otherwise  at  the 
trial  ?  The  judge  directed  that  the  testimony  of  a  particular  wit- 
ness, if  true  in  fact,  rebutted  the  presumption  of  payment  in  point 
of  law ;  and  that  as  there  was  no  evidence  in  the  cause  which  pur- 
ported to  contradict  him,  the  question  depended  on  his  credibility, 
which  was  left  *to  the  jury.  That  was  undoubtedly  the  r^cn-T 
point  presented  by  the  testimony.  The  argument  for  a  new  ^ 
trial  seems  to  be  rested  on  a  supposed  invasion  of  the  jury's  pro- 
vince in  saying  what  was  evidence  and  what  was  not.  It  is 
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certainly  not  only  the  right  but  the  duty  of  the  judge  thus  to  dis- 
criminate for  purposes  of  admission  or  exclusion  ;  and  it  is  difficult 
to  imagine  why  he  may  not  do  so  in  summing  up.  It  will  not  be 
pretended  that  a  jury  may  find  capriciously  and  without  the  sem- 
blance of  evidence,  or  that  the  court  may  not  set  aside  their  verdict 
for  palpable  error  of  fact ;  and  if  it  may  subsequently  unravel  all 
they  have  done,  why  may  it  not  indicate  the  way  to  a  wholesome 
conclusion  in  the  first  instance?  The  superior  fitness  of  a  jury  to 
determine  facts  has  lately  been  so  vaunted,  that  for  a  judge  to  open 
his  lips  in  respect  to  the  weight  of  testimony,  sometimes  frowned 
upon  as  a  grievance:  and  the  supposed  practice  of  British  judges 
in  this  particular,  is  only  put  in  advantageous  contrast  with  our 
own,  but  set  forward  as  the  true  exponent  of  the  constitutional 
injunction,  that  trial  by  jury  shall  remain  as  heretofore.  The 
framers  of  the  constitution,  however,  we  must  suppose,  took  for 
their  model  the  trial  by  jury  that  had  theretofore  existed  in 
America,  without  regard  to  the  fluctuations  of  foreign  practice. 
Besides,  it  is  hazarding  little  to  say  that  a  British  judge  is  not  the 
beau-ideal  of  judicial  delicacy  in  respect  to  the  business  of  the  jury  ; 
nor  can  he  well  be  when  so  pressed  by  the  exigencies  of  despatch 
as  to  be  frequently  compelled  to  nonsuit  a  plaintiff  on  his  own 
exhibition  of  the  facts.  In  no  country,  I  must  take  leave  to  say, 
is  evidence  examined  more  cautiously,  or  with  a  nicer  regard  for 
the  rights  of  the  jury,  than  in  our  own.  As  to  the  superior  quali- 
fications of  a  juror  for  the  determination  of  facts,  it  will  scarce  be 
pretended  that  an  unpracticed  mind  can  be  more  accurate  in  its 
operations  than  one  which  has  been  trained  to  habits  of  discrimina- 
tion by  the  comparison  of  circumstances,  and  whose  experience  in 
any  other  pursuit,  would  have  led  to  peculiar  skill.  Yet  this  mode 
of  trial  has  decisive  advantages  over  every  other;  but  they  are  not 
those  that  are  usually  attributed  to  it  by  its  eulogists.  They  con- 
sist mainly  in  its  publicity,  in  the  popular  knowledge  of  the  laws 
which  it  disseminates,  and  in  the  confidence  inspired  by  popular 
agencies  in  their  administration  ;  and  they  are  undoubtedly  so 
great  that  civil  liberty  would  not  long  survive  it.  But  an  arbitrary 
license,  on  the  other  hand,  would  be  equally  fatal  to  its  usefulness 
as  an  instrument  of  justice  in  the  particular  cause.  It  will  be 
found  that  counsel  who  are  most  jealous  of  judicial  interference,  are 
those  who  are  most  dextrous  in  the  manipulation  of  evidence.  It 
is  doubtless  unpleasant  to  the  advocate,  to  have  the  impression 
made  by  an  ingenious  speech,  effaced  by  the  mechanical  but  accu- 
rate process  of  the  judge  who  follows  him  ;  but  it  is  be  remembered 
that  what  is  lost  by  it  to  the  advocate,  is  gained  to  justice,  which  is 
the  superior  object  of  protection.  Without  this  process  of  judi- 
*CAQ-I  cial  review,  causes  would  *frequently  be  determined,  not 
•J  according  to  their  justice,  but  according  to  the  compara- 
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tive  talents  of  the  counsel.  To  hold  the  scales  of  justice  even, 
a  judge  may  fairly  analyze  the  evidence,  present  the  questions 
of  fact  resulting  from  it,  and  express  his  opinion  of  its  weight, 
leaving  the  jury,  however,  at  full  and  entire  liberty  to  decide 
themselves.  The  judge  who  does  no  more  than  this,  transcends 
not  the  limits  of  his  duty. 

Rule  discharged. 

Cited  by  Counsel,  3  Whart.  148,  273;  4  Id.  169;  5  W.  &  S.  209;  8 
Id.  398;  3  Wright  181  ;  4  P.  F.  Smith  242;  8  Id.  462:  2  Miles  138.  ||  8 
Norris  228,  s.  c.  7  W.  N.  C.  102 ;  12  Id.  152.|| 

Cited  by  the  Court,  8  Watts  288  ;  10  Wright  243  :  1  Parsons  176. 

See  also,  9  Watts  442  ;  3  Barr  236 ;  2  Jones  314  ;  8  Harris  323,  508. 

Followed  as  to  the  presumption  of  payment  being  a  question  for  the  court: 
Beale's  Ex.  v.  Kirk's  Ex.,  3  Norris  417  ;  s.  c.  4  W.  N.  C.  341. 
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Ball  and  Others  against  Slack  and  Others. 

1.  A  grant  was  made  by  the  Proprietary  officers  in  1690,  of  three  pieces 
of  land  on  the  river  Delaware,  one  of  which  was  described  as  follows:  "The 
first  piece  or  parcel  beglnneth  at  the  mouth  of  Gunner's  creek,  from  thence 
running  up  the  several  courses  of  Delaware  river  to  a  corner  post  of  P.  N.'s 
land,  thence  N.  16°  W.  by  the  said  N.'s  land  1 10  perches  to  a  corner  white 
oak,  standing  near  unto  the  above  said  Gunner's  creek,  from  thence  follow- 
ing down  the  several  water  courses  thereof  to  the  place  of  beginning  :  being 
54  acres  of  land,  swamp  and  cripple."    The  plaintiff  claimed  under  this  grant. 
The  defendant  held  under  a  deed  for  a  lot  adjoining  the  plaintiff's  lot  on  the 
south,  which  was  conveyed  to  him  after  the  date  of  the  plaintiff's  warrant, 
under  the  following  description  :  "A  certain  lot  or  piece  of  land  situate  in  the 
township,  &c.,  containing  in  breadth  on  Queen  street  70  feet  and  extending  in 
depth  from  said  street  down  to  low-water  mark  of  the  Delaware  river;"     The 
course  of  Gunner's  creek  is  such  that  the  point  at  which  it  discharges  its  water 
into  the  Delaware,  at  low-water  mark,  is  south  of  the  northern  line  of  the 
defendant  if  his  lot  be  continued  between  parallel  lines  to  low-water  mark  : 
Held,  (1)  that  the  plaintiff's  title  began  at  low-water  mark  of  the  river  and  at 
the  mouth  of  the  creek  at  low- water  mark ;  so  that  it  was  not  lawful  for  the 
defendant  to  build  a  wharf  on  the  northern  bank  of  the  creek:     (2)  That 
the  rule  would  be  the  same  though  the  mouth  had  been  removed  more  to 
the  south  or  north  than  it  originally  was ;  if  the  change  had  been  gradual 
and  had  arisen  from  natural  causes :  otherwise  if  produced  by  the  act  of 
either  party. 

2.  It  seems  that  the  owners  of  land  on  the  rivers  Delaware  and  Scbuylkill 
have  a  right  to  the  land  between  high  and  low- water  mark  between  their 
boundary  lines,  subject  to  the  right  of  the  public  to  pass  over  it  in  vessels, 
when  covered  with  water. 

AN  action  of  trespass  quare  clautum  fregerunt  was  brought  in 
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this  court,  to  July  term  1829,  by  William  White  Ball  and  others 
against  Daniel  Slack,  John  Morrison  and  John  Sansom. 
*rftQ-i  *0n  the  trial  which  took  place  at  a  Court  of  Nisi  Priua, 
I  held  at  Philadelphia  on  the  21st  of  November  1832,  it 
appeared  that  the  plaintiffs  were  the  children  and  heirs  at  law  of 
one  Joseph  Ball,  by  whom  the  title  to  the  land  in  question  was 
claimed  under  the  following  documents,  which  were  given  in  evi- 
dence, viz.  : 

A  certificate  signed  by  the  deputy  surveyor-general  of  the  pro- 
vince, and  certified  to  be  a  true  copy  from  the  original  remaining 
in  the  surveyor  general's  office  at  Philadelphia,  on  the  31  stof 
January  1764,  as  follows  : 

"  Pennsylvania. — By  virtue  of  a  warrant  from  the  commission- 
ers, dated  the  24th  of  ye  eleventh  mo.  1690,  directed  to  the  sur- 
veyor general,  I  do  by  authority  from  him,  certify  into  the  secre- 
tary's office  that  there  was  surveyed  and  laid  out  the  same  day 
unto  Gunner  Rambo,  old  renter,  three  several  tracts  or  parcels  of 
land,  in  the  township  of  Shakamaxunk,  and  county  of  Philadel- 
phia. The  first  piece  or  parcel  beginneth  at  ye  mouth  of  Gunner's 
creek,  from  thence  running  up  the  several  courses  of  Delaware 
river  to  a  corner  post  of  Peter  Nelson's  land,  thence  N.  16°  W. 
by  the  said  Nelson's  land,  110  perches  to  a  corner  white  oak  stand- 
ing near  unto  the  above  said  Gunner's  creek,  from  thence  follow- 
ing down  the  several  water  courses  thereof  to  ye  place  of  begin- 
ning ;  being  fifty-four  acres  of  land,  swamp  and  cripple.  The 
second  piece  or  parcel  beginneth  at  a  corner  post  of  John  Tonk's 
land,  standing  by  the  side  of  a  meadow,  thence  following  up  the 
several  courses  of  the  said  meadow  105  perches  to  a  corner  of 
Peter  Nelson's  land  ;  thence  N.  N.  W.  by  the  said  Nelson's  land 
177  perches,  to  a  corner  tree,  standing  by  the  side  of  a  swamp  or 
cripple ;  thence  by  the  several  courses  thereof,  to  a  corner  tree  of 
Robert  Turner's  land ;  thence  S.  36°  westwardly  by  the  said 
Turner's  land,  58  perches  to  a  corner  post  of  the  aforesaid  John 
Tonk's  land ;  thence  S.  S.  E.  by  the  same  140  perches  to  the 
place  of  beginning,  being  103  acres  of  land.  The  third  piece  or  parcel 
(being  swamp,  meadow  and  cripple)  beginneth  at  a  corner  post  of 
Peter  and  Mickell  Nelson's  meadow  and  cripple,  thence  S.  S.  E.  by  ye 
same,  104  perches  to  a  corner  post  standing  by  the  river  Delaware, 
thence  up  the  same  41  perches,  thence  N.  N.  W.  by  a  line  of  trees 
97  perches,  to  a  corner  post  standing  on  the  fastland  of  Peter 
Nelson's,  thence  along  the  several  courses  of  the  said  fastland  to 
ye  place  of  beginning,  being  26  acres ;  containing  in  all  the  three 
aforesaid  tracts  or  parcels,  183  acres ;  which  is  accordingly  entered 
and  recorded  in  the  surveyor  general's  office  at  Philadelphia." 

Endorsed. — "  Return  for  Gunner  Rambo's  183  acres  of  land  in 
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Philadelphia  county.  Pat't  dated  24  Feb.  1691-2.  Old  Rent. 
Gunner  Rambo,  &c.,  forever — after  leaving  a  cart-way  through 
his  said  land  yt  may  be  most  convenient  for  Rob'  Turner,  his  heirs 
and  assigns  to  pass  and  repass  from  and  to  ye  the  said  Rob'  Tur- 
ner's plantation  *adjacent  to  his  the  said  Rob'  Turner's  r*ciA 
meadow  which  he  at  present  hath  or  for  the  future  may  have  "- 
right  unto— No.  2103. 

WILLIAM  BRIGDALE,  R.  S." 

An  indenture  of  lease  and  release,  dated  the  21st  of  March 
1728,  between  Anthony  Palmer,  of  Shackamaxun,  in  the  county 
of  Philadelphia,  Gent.,  and  Thomasine  his  wife,  of  the  one  part, 
and  William  Ball,  of  the  city  of  Philadelphia,  merchant,  of  the 
other  part,  in  which  after  reciting  that,  "  whereas,  in  and  by  a 
certain  indenture  bearing  date  the  20th  of  June  1697,  between 
Gunner  Rambo,  of  Shackamaxun,  aforesaid,  old  renter,  of  the  one 
part,  and  Major  George  Lillington,  Esq.,  of  the  island  of  Barba- 
does,  planter,  of  the  other  part,  the  said  Gunner  Rambo  for  the 
consideration  therein  mentioned,  did  grant,  bargain,  sell  and  con- 
firm, unto  the  said  Major  George  Lillington,  all  the  said  Gunner 
Rambo  his  three  several  tracts  or  parcels  of  land,  swamp  and 
cripples,  in  Shackamaxun  in  the  county  of  Philadelphia,  by  the 
m^tes  and  bounds  thereof  respectively  in  the  same  indenture 
specified,  containing  in  the  whole  183  acres  with  the  appurtenances, 
and  all  the  estate,  right,  title,  interest,  claim  and  demand,  which 
he,  the  said  Gunner  Rambo,  had  to  those  8  acres  of  land,  which 
he,  the  said  Gunner,  gave  unto  Jacob  Young,  then  deceased,  and 
which  was  then  occupied  by  John  Tonk,  who  married  the  said 
Young's  pretended  widow,  to  hold  to  him  the  said  Major  George 
Lillington,  his  heirs  and  assigns  forever;"  and  also  after  reciting 
divers  other  mesne  conveyances,  the  said  Anthony  Palmer  and 
Thomasine,  his  wife,  in  consideration  of  the  sum  of  2400Z.,  lawful 
money  of  Pennsylvania,  to  them  in  hand  paid  by  William  Ball, 
did  grant,  bargain,  sell,  alien,  enfeoff,  release  and  confirm,  unto 
the  said  William  Ball,  his  heirs  and  assigns,  "  all  and  singular, 
the  said  recited  tract  or  parcel  of  land,  meadow,  swamp  and 
cripple,  which  lying  contiguous  in  one  entire  tract  in  Shacka- 
maxun aforesaid,  is  bounded  and  limited  by  the  metes  and 
bounds  thereof  thereafter  specified,  and  then  agreed  to  be  called 
and  always  in  time  to  come,  known  by  the  name  of  Hope  Farm  : 
beginning  at  the  mouth  of  Gunner's  creek,  and  running  up  the 
said  creek  on  the  several  courses  thereof  291  perches  to  a  line  of 
Robert  Rawle's  land,  then  by  the  raid  line  S.  S.  E.  4  perches  to  a 
corner  post,  then  by  another  line  of  the  said  Rawle's  land  N.  60° 
E.  178  perches  and  a  half  to  a  white  oak ;  then  N.  31°  E.  14 
perches  and  a  half,  by  another  line  of  the  said  Rawle's  land  to  a 
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Spanish  oak ;  then  by  the  land  of  Daniel  Worthington  on  the  same 
course  70  perches  to  a  white  oak ;  then  by  a  certain  swamp  or 
cripple  belonging  to  the  said  Daniel  Worthington  and  the  said 
Robert  Rawle,  N.  65°  E.  24  perches  to  a  gum  tree ;  N.  85°  E.  12 
perches  to  a  maple;  S.  74°  E.  12  perches  to  a  small  saplin  ;  N. 
81°  E.  7  perches  and  a  half  to  a  small  white  oak ;  N.  85°  E. 
25  perches  to  a  black  oak  ;  N.  80°  E.  18  perches  to  a  white  oak  ; 
»,,,-,  N.  63°  E.  15  *perches  to  a  post;  N.  52°  E.  14  perches  to 
J  white  oak ;  N.  49°  E.  33  perches  to  a  swamp  oak ;  N.  56° 
E.  14  perches  to  a  maple ;  N.  65°  E.  19  perches  to  a  white  oak  ; 
N.  72°  E.  12  perches  to  a  white  oak ;  N.  60°  E.  35  perches  to 
the  line  of  John  Oxley's  land  ;  then  S.  S.  E.  by  the  same  one 
196  perches  to  a  meadow  belonging  to  Robert  Rawle  aforesaid ; 
thence  by  the  same  and  the  meadow,  late  of  Joseph  Pidgeon,  W. 
by  S.  40  perches;  then  W.  62  perches  to  a  gum;  then  S.  31° 
E.  26  perches  to  an  ash  tree  by  a  small  creek  ;  then  down  the 
same  on  the  several  courses  thereof  247  perches  to  the  river 
Delaware ;  then  down  the  said  river  572  perches  to  the  place  of 
beginning ;  containing  by  computation  676  acres  besides  the  flats 
thereto  belonging;  together  with  the  messuage  or  tenement  on 
the  same  described  great  tract,  called  Hope  Farm,  aforesaid, 
erected  and  being,  and  together  with  all  and  singular  the  out- 
houses, barns,  stables,  buildings,  gardens,  orchards,  meadows, 
marshes,  swamps,  cripples,  flats,  woods,  underwood,  timber,  and 
trees,  ways,  waters,  water-courses,  fishings,  fowlings,  hawkings, 
huntings,  rights,  liberties,  profits,  privileges,  emoluments,  advan- 
tages, hereditaments  and  appurtenances  whatsoever  unto  the  said 
last- described  tract  of  land  (then  called  and  intended  to  be  there- 
after known  by  the  name  of  Hope  Farm),  belonging,  or  in  any 
wise  appertaining,  and  the  reversions  and  remainders  of  the  same 
thereby  granted  premises,  and  the  rents  and  profits  thereof,  and 
all  the  estate,  right,  title,  interest,  use,  possession,  property,  claim 
and  demand  whatsoever  of  him  the  said  Anthony  Palmer  and 
Thomasine,  his  wife,  of,  in  and  to  all  and  singular  the  premises, 
and  all  patents,  deeds,  writings  and  evidences  concerning  the 
same." 

The  will  of  Wm.  Ball,  dated  the  24th  of  May  1737,  and  proved 
the  llth  of  November  1740.  The  record  of  certain  proceedings 
in  partition  in  the  year  1755,  between  William  Ball  and  others, 
devisees  of  William  Ball,  by  virtue  of  which  a  certain  allotment 
was  made  to  William  Ball ;  and  the  sheriff's  deed  for  the  allotment 
which  described  it  as  being  exclusive  of  a  certain  "  three  perch 
lane  and  landing,  and  a  sixty  foot  lane  and  landing  as  represented 
in  the  said  plan,  which  are  set  open  for  the  common  use  of  all  the 
parties  in  the  said  writ  named."  The  allotment  to  each  of  the 
514 


1837.]  OF  PENNSYLVANIA.  511 

[Ball  v.  Slack.] 

other  parties  had  this  clause,  "  exclusive  of  the  said  lanes  and  land- 
ings set  open  as  aforesaid." 

The  plaintiffs  claimed  under  this  William  Ball. 

The  following  parol  evidence  was  also  given  on  the  part  of  the 
plaintiffs. 

John  Hewson,  affirmed. — "  I  was  half-brother  of  Mrs.  Ball. 
My  father  died  in  October  1821,  13th  or  14th.  He  was  named 
one  of  the  executors  of  William  Ball.  Joseph  Ball  is  deceased. 
My  father  moved  on  to  the  property  in  the  spring  of  the  year  1774, 
on  the  other  side  of  Gunner's  creek,  now  occupied  by  Dr.  Dyott. 
I  am  *about  sixty-two  or  sixty- three  years  old.  Don't  recol-  r*c-io 
lect  distinctry  before  the  year  1776.  My  father  occupied  L 
the  dwelling-house  now  occupied  by  Dr.  Dyott,  and  all  the  ground 
on  which  the  buildings  are  erected,  excepting  the  lower  part  of  it, 
which  I  think  is  occupied  by  three  or  four  buildings  now.  There 
was  a  road  formerly  went  down  from  the  Point  road  to  the  dwelling- 
house,  and  then  went  up  along  shore  and  separated  the  two  pro- 
perties I  am  speaking  of.  I  mean  the  lower  part  and  that  which 
my  father  occupied.  The  upper  part  was  occupied  by  my  father. 
This  road  was  shut  up  by  mutual  consent,  to  hinder  people  from 
going  over  my  father's  premises.  My  father  rented  the  lower 
property  from  Mr.  Ball,  before  the  change  of  the  road,  in  1792  or 
3.  I  think  Mr.  Ball  occupied  the  mansion  house  during  summer. 
It  stood  in  the  neighborhood  of  the  present  mansion  house.  The 
first  recollection  that  I  have,  the  lower  part  was  occupied  by  a  Mr. 
Clark,  a  dyer  from  Scotland.  I  can  speak  distinctly  from  1776. 
My  recollection  is  clear  to  that  time,  some  indistinct  to  1775.  My 
father  resided  in  the  dwelling-house,  now  occupied  by  Mr.  Dyott's 
people  as  a  dwelling-house.  Dr.  Dyott's  brother  did  live  in 
it.  My  father  carried  on  there  what  was  formerly  denominated 
the  calico  printing  business.  One  of  the  buildings  is  used  as  a 
glass-house ;  one  as  a  place  to  make  crucibles  or  pots  for  the  glass  ; 
the  third  as  a  clay-house ;  the  fourth  as  a  batch-house.  My  father 
at  first  occupied  about  an  acre  and  a  half,  I  presume.  The  lot 
occupied  by  Mr.  Clark,  exclusive  of  the  flats,  was  about  three 
quarters  of  an  acre.  I  don't  know  whether  Clark  had  the  flats  in 
his  possession  or  not.  Clark  was  not  there  above  a  year.  After 
the  British  left  the  city,  it  was  let  to  a  person  that  used  to  catch 
eels.  He  occupied  it  some  years.  He  occupied  the  little  stone 
building  and  the  lot.  The  point  between  Gunner's  creek  and  the 
river  Delaware  was  always  under  the  administration  of  old  Wil- 
liam Ball.  After  my  father  came  into  the  possession  of  the  lower 
part,  he  put  on  a  dye  or  copper-house,  in  which  the  little  building 
formerly  put  up  was  taken  in.  The  dye-house  built  for  Clark, 
now  the  batch-house.  My  father  always  kept  every  body  off  from 
the  flats  ;  never  suffered  any  body  to  take  a  spit  of  mud  off  from 
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the  flat,  from  the  eastern  side  of  Gunner's  creek,  up  to  the  line  of 
the  property  which  he  rented.  He  never  prevented  any  body ; 
nobody  offered  to  do  it,  while  Mr.  \Vm.  Ball  lived.  Mr.  Wm.  Ball 

fve  me  and  my  father  leave  to  take  mud.  In  the  year  1807,  and 
think  8,  we  surrounded  the  whole  property  with  a  log  wharf, 
from  the  next  property  to  Dr.  Dyott's  now  Rowland's  all  round  to 
the  Point  road.  I  mean  that  we  inclosed  the  fast-ground  above  high 
water  mark.  In  doing  this,  we  enlarged  or  extended  the  fast- 
ground  about  15  or  20  feet  round  the  whole.  That  part  was  some- 
times overflowed  at  high  tide,  and  we  raised  it  and  extended  it. 
That  part  taken  in  was  always  covered  by  high  water.  I  mean  the 
old  fast-ground  was  sometimes  overflowed  ;  that  we  took  in  was 
*-io-i  always  covered  at  high  *water.  In  doing  this  we  took  the 
'  mud  off  from  the  flats  clear  down  to  the  mouth  of  Gunner's 
creek,  about  one  spit  deep,  in  order  that  the  flats  should  not  be  dug 
into  too  deep  holes.  This  was  done  with  the  consent  of  Mr.  Ball : 
with  his  perfect  knowledge ;  he  often  came  and  looked  at  it.  He 
gave  his  full  consent  that  it  should  be  done.  We  w^uld  not  have 
done  it  without  it.  I  was  in  partnership  with  my  father.  I  super- 
intended, directed  and  assisted  in  the  work.  We  went  up  Gunner's 
creek,  clean  up  to  the  causeway,  at  the  road,  taking  off  the  mud. 
We  were  full  a  year,  rather  better,  engaged  at  the  work.  No 
objection  was  made  to  our  doing  it  by  any  body  whatever.  I  think 
my  father  left  those  premises  in  1811,  about  a  year  after  Mr. 
Ball's  death.  I  took  them  then,  and  had  them  in  possession 
several  years,  from  1811  till  1819,  or  20.  Took  them  from  the 
executors  of  William  Ball,  my  father,  I.  Inglis,  and  Joseph  Ball. 
Part  of  them,  on  which  the  large  glass-house  stands  was  leased  to 
Dr.  Dyott ;  the  other  part,  all  the  rest  of  the  property  from 
about  1819  or  20,  until  about  1830.  I  continued  to  hold  until 
Dyott  purchased — June  I  think.  The  part  occupied  by  Dr. 
Dyott,  I  fenced  off,  about  three-quarters  of  an  acre.  I  think  the 
executors,  or  the  McConnells  took  charge  of  all  the  flats,  from 
the  time  that  Mr.  Dyott  first  leased.  I  remember  one  night, 
there  were  men  set  to  work  to  cut  a  new  channel  across  them,  and 
I  sent  in  word  to  the  executors,  and  they  came  out,  and  it  was 
stopped.  Did  not  know  the  men.  This  was  several  years  ago. 
Don't  distinctly  remember  the  year,  some  years  since  Dr.  Dyott 
had  the  glass  house.  The  same  persons  built  a  log  wharf  and  sunk 
it  the  best  part  of  the  way  over  the  creek.  A  storm  came  and 
washed  it  away.  This  was  6  or  7  years  ago.  The  present  bridge 
was  built  about  30  years  ago.  The  last  dam  5  or  6  years — been 
several.  Recollect  a  dam  as  long  as  there  has  been  a  stone  bridge 
there — think  in  1795.  The  sinking  of  the  log  wharf  impeded  the 
fishing  boats  in  getting  up  the  creek.  I  have  seen  them  often 
ground  in  getting  by ;  1  think  I  can  recollect  about  fifty  years. 
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To  the  best  of  my  knowledge,  it  has  not  raised  ten   feet,  I  do  not 
believe  it  has  one.     I  say  ten   feet  to  give  a  little  latitude.     My 
signification   is   that  I  do  not  believe  it  has  raised  at  all.     I  was 
three  years  absent,  from  1783  to  1786  ;  besides  that  I  have  not  been 
absent  from  the  place  more  than  a  month  at  any  specific  time  until 
the  year  1830.     I  resided  in   the  neighborhood  and  carried   on 
business  on  the  place.     My  age  is  about  sixty-three.     There  was  a 
wooden  bridge  below  the  stone  bridge,  before  the  stone  bridge,  with 
flood-gates,   for  a  great  many  years ;  after  the  flood-gates  were 
destroyed,  they  sunk  a  large  sluice  there ;  that  did  not  answer  the 
purpose.     I  mean  by  the  mouth  of  Gunner's  creek,  where  it  enters 
into  the  Delaware  at  low-water  mark.     I  mean  the  channel,  the 
deep  part  of  the  creek.     The  distance  from   high-water  mark  to 
the  mouth  of  the  creek  is  about  200  yards.     I  believe  it  to  have 
been  always  the  same  as  it  is  now.     I  have  passed  the  road  and 
causeway  *forty  years,  and  I  observed  it.    The  object  of  the  r^c-i^ 
wharf  we  built  was  to  guard  against  the  overflow  of  the   *- 
ground  in   freshes.     Before  the  wharf  was  built,  there  was  made 
ground  there ;  the  high  water  came  up  to  the  edge  of  it,  and  we 
extended   the  wharf  beyond  that  15   or  20  feet.     The  beginning 
was  at  Mr.  Rowland's  glass  house,  beginning  at  his  wharf,  sur- 
rounded the  whole  of  the  made  ground  to  the  Point  road,  next  to 
the  stone  wall.     The  object  of  building  that  wall  was  to  keep  off 
the  high  tide  from  overflowing  the  whole  place,  in  freshes.     Before 
there  was  a  bridge  or  causeway,  the  tide  flowed  up  the  creek  a  mile 
or  mile  and  a  half.     It  flows  now  to  the  dam,  and  if  that  were  taken 
away,  it  could  go  up  the  flats  a  mile.     There  have  been  flats  always 
on  each  side  of  the  creek.     A  large  crop  of  spatterdocks.     The 
flats  along  the  river  were  of  the  same  soft  mud.     The  width  of  the 
flats,  on  both  sides,  was  100  yards.     Where  the  logs  of  the  wharf 
were   put  down,   it  was  rather    gravelly — sand,  gravel  and   mud 
mixed.     When   the  wharf  was  first  built,  the  depth  of  water  at 
high  water,  on  the  Delaware,  was  from  three  and  a  half  to  four 
feet  on  the  creek,  from  three  to  two  feet  as  it  run  up  towards  the 
Point  road.     The  log  wharf  sunk  was  there  some  time — can't  say 
•whether  a  year  or  half  a  year,  before  the  storm  drove  it  away. 
They  used  the  bay  as  harbor  for  the  fishing  boats,  and  to  anchor 
their  boats  on  the  flats.      I  think  it  was  before  the  coal  people 
began  to  sink  their  wharf,  that  the  log  wharf  was  sunk.     I  mean 
the  wharf  that  the  contention  is  about.     The  log  wharf  was  not 
more  than  one-third,  perhaps  one-fourth  the  way  down  the  creek 
from  the  bridge.     It  was  covered  on  the  lower  side  of  the  creek 
from  the  Point  road.      It  got  so  far   across  the  creek,  and   the 
executors  put  a  stop  to  it.     It  got  about  two-thirds  across  the 
creek,  as  near  as  I  can    recollect.     I  presume    that    there  were 
seventy  or  eighty  feet,  perhaps  a  hundred,  of  wharf.     I  think  that 
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the  channel  was  attempted  to  be  cut  before  this  wharf  was  sunk. 
Wont  say  that  it  was  not  simultaneously — rather  think  about  the 
same  time.  Know  of  but  the  one  wharf  sunk.  The  depth  of  the 
water  at  the  face  of  the  wharf  my  father  built,  did  not  diminish 
materially  until  the  time  Dr.  Dyott  built.  Dr.  Dyott  has  built 
the  wharf  further  out  on  the  Delaware  side ;  part  of  his  wharf  is 
out  to  the  channel,  so  that  sea  vessels  can  come  up.  I  think  the 
coal  wharf  is  sunk  a  little  below  low-water  mark,  and  therefore  we 
could  not  have  taken  mud  from  the  place  where  it  is.  If  it  is  not 
below  low-water  mark,  we  did  take  the  mud  from  where  it  is.  I 
have  never  been  round  the  wharf  to  examine.  At  common  low 
water,  I  believe  the  water  don't  leave  the  wharf.  I  only  speak  by 
guess.  Joseph  Ball  died  about  seven  years  ago." 

John  H.  Council,  affirmed. — "  The  children  of  Joseph  Ball  are 
William  White  Ball,  Joseph  Inglis  Ball,  Benjamin  Ball,  George 
B.  W.  Ball,  Charles  H.  Ball,  and  Harriet  S.  Ball.  Joseph  Ball 
*rir-i  died,  *I  think,  in  1825,  October.  I  rented  this  place  in 
J  connection  with  Mr.  Hewsen,  in  1816;  the  glass-works, 
the  lower  property  on  which  the  glass-house  stands,  with  the 
flats.-  It  was  a  verbal  lease.  We  had  a  steel  furnace  on  the 
upper  part  of  the  ground,  for  manufactory  of  steel.  The  western 
side  of  the  lane,  taking  the  lot  on  which  the  glass-works  was 
erected  down  to  the  mouth  of  Gunner's  run.  Had  the  property 
from  1816  till  1820.  Part  of  the  ground  on  which  the  pier 
stands  was  a  part  of  what  we  had.  I  saw  them  take  the  mud 
from  off  a  part  of  it,  to  fill  up  the  pier.  There  is  a  kind  of 
passage-way  under  the  pier,  a  kind  of  bridge.  Part  of  the  pier 
stands  out  into  the  water,  and  a  part  of  it  on  a  point  of  land. 
Nothing  passed  except  that  I  gave  a  notice  from  Mr.  Chauncey. 
Mr.  Slack  and  Mr.  Sansom  were  at  work  on  outer  end  of  the 
pier ;  they  were  wharf  builders.  Mr.  Morrison  was  there,  was 
standing  on  the  wharf,  presumed  superintending  these  men.  They 
•were  throwing  the  mud  in  from  the  point  of  land,  that  was  above 
the  pier.  Don't  think  there  was  any  mud  below  the  pier.  They 
had  top  logs  on  and  bolted,  and  were  throwing  in  mud.  I  recollect 
seeing  about  fifteen  or  twenty  men  throwing  mud  in  ;  but  did  not 
pay  any  particular  attention.  I  went  as  the  agent,  representing 
the  interest  of  these  young  Balls.  I  did  not  give  any  consent — 
recollect  delivering  the  note,  and  telling  Mr.  Morrison  he  had  better 
desist  from  it.  He  made  an  observation  he  had  no  hostility  to  any 
of  our  family,  that  he  was  merely  representing  the  Lehigh  Com- 
pany. The  reason  I  addressed  Mr.  Morrison,  was,  that  I  looked 
upon  him  as  representing  the  company  and  the  most  ostensible  per- 
son. I  think  I  do  recollect  the  property  25  years.  I  think  in  1814 
or  15,  some  persons  undertook  to  finish  a  wharf  on  a  part  of  the 
western  side  of  the  creek,  and  going  two-thirds  into  the  creek,  into 
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the  channel.  I  recollect  seeing  persons  at  work  there  at  the  wharf 
in  1814  or  15,  but  who  authorized  them  cannot  say.  Had  nothing 
to  do,  to  prevent  its  being  completed,  no  dockage  paid  for  boats  on 
the  flats.  In  1818,  I  received  something  over  $130  for  rafts  lying 
on  these  premises,  commencing  at  Rowland's  steel  furnace  wharf, 
and  going  down  to  the  mouth  of  Gunner's  creek.  They  lay  on  the 
flats  outside  of  the  wharf.  I  received  wharfage  for  flats  extending 
down  to  the  mouth  of  Gunner's  run.  The  rafts  were  generally 
made  fast  to  the  wharf.  I  do  not  know  that  I  ever  saw  a  boat  or 
vessel  made  fast  to  the  wharf.  The  rafts  were  afloat  at  high  water  ; 
the  rafts  lay  along  the  Delaware  front,  and  inside  the  point  of  the 
run.  There  is  a  front  of  the  wharf  on  the  Delaware,  and  a  front 
towards  the  creek.  I  have  seen  rafts  lying  double,  and  the  outer 
raft  paid  wharfage  to  me.  Will  not  undertake  to  say,  that  this  lay 
out  to  the  mouth  of  the  run.  When  a  raft  was  made  fast  outside 
to  a  raft  made  fast  to  the  wharf,  I  have  received  twenty-five  cents 
a  day  for  the  inner,  and  twelve  and  a  half  for  the  outer.  I  do  not 
recollect  any  instance,  in  which  the  raft  was  not  either  fastened  to 
the  wharf,  or  to  a  raft  inside.  *They  lay  on  the  wharf,  in  r*c-i/> 
1814  or  15,  very  near  the  bridge.  They  did  not  get  as  far  L 
down  as  where  the  pier  now  stands,  that's  very  certain.  When  I 
saw  the  men  filling  up  the  pier,  they  were  standing  on  the  mud, 
throwing  the  mud  into  scows  or  arks.  They  were  anchored  on  the 
eastern  side  of  the  pier.  I  always  call  the  eastern  side  the  upper 
side.  I  suppose  something  like  twelve  or  fifteen  feet  above  the 
pier.  I  mean  the  eastern  side  of  the  pier.  The  ark  was  something 
like  twelve  or  fifteen  feet,  and  the  men  were  on  the  upper  side  of 
the  pier.  Did  not  see  the  mud  thrown  from  the  ark  into  the  pier." 
Christian  Pote,  sworn. — "  I  have  known  the  mouth  of  Gunner's 
creek  about  27,  8,  or  9  years.  Was  in  the  habit  of  going  in  and 
out  of  the  creek.  The  direction  I  always  took  to  get  into  the 
mouth  of  that  creek  at  low  water,  was  to  range  Wood  street.  The 
inward  corner  of  the  upper  side  of  the  pier  stood  dry.  The  lower 
corner  of  the  inside  stands  in  the  channel  of  the  old  creek.  The 
out  end  from  the  in  corner  on  the  lower  side  I  have  seen  8  or  10 
feet  dry,  may  be  more,  never  measured  it.  I  should  say  the  mouth 
of  the  creek  to  the  nearest  part  of  where  the  pier  now  stands,  is 
25  or  30  feet,  as  near  as  I  can  tell.  The  piece  of  ground  between 
that  and  the  mouth  of  the  creek,  I  have  seen  that  dry ;  cannot  say 
whether  exactly  at  low  water  or  not.  The  water  now  comes  up  to 
the  very  pier.  It  has  been,  may  be,  15  or  18  months  that  I  have 
perceived  it  to  do  so.  It  has  been  occasioned  by  their  digging  mud 
from  the  lower  side,  and  having  vessels  laying  there  making  beds. 
Saw  persons  two  or  three  days  after  that  pier  was  sunk,  digging 
mud  there.  There  appeared  to  be  10,  15,  or  20  persons  employed 
in  it.  They  put  the  mud  into  that  pier,  as  fast  as  the  wharf 
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builders  built  the  pier  up.  There  was  a  scow  or  ark  lying  on  the 
upper  side,  on  the  eastern  side  up  the  river.  They  took  the  mud 
from  both  sides  of  the  pier.  There  is  an  old  log.  on  a  big  stone, 
one  end  of  the  log  sticks  out  from  under  the  pier  now.  I  have 
stood  on  that  large  stone,  now  buried  inside  of  that  pier. — that  I 
have  been  on  dry.  That  stone  was  commonly  dry  at  low  water, 
never  knew  any  variation  in  the  mouth  of  the  creek  in  my  time, 
before  the  pier  was  built.  I  lived  in  Wood  street  part  of  the  time, 
part  of  the  time  above  Dr.  Dyott's  factory,  and  part  of  the  time 
in  Beach  street,  with  the  exception  of  3  or  4  months,  4  or  5  years 
ago,  I  lived  in  Jersey.  1  have  lived  in  that  neighborhood  all  my 
life.  I  followed  fishing.  I  think  in  1814  or  15,  Mr.  Earle  and 
Mr.  Ridgway  attempted  to  cut  a  new  creek  there — confident  Mr. 
Earle  was  one.  I  have  followed  the  business  of  glass-blowing  on 
Mr.  Dyott's  premises,  and  on  James  Bulland's,  now  Rowland's. 
On  Mr.  Dyott's  premises  when  Mr.  Dyott  had  them  ;  worked  for 
Dyott,  and  previously  for  John  H.  Connell  and  Mr.  Hewson. 
Followed  glass-blowing  off  and  on  about  seventeen  years.  Some- 
*-i71  times  glass-blowing  and  sometimes  fishing.  In  fishing, 
'  *worked  as  a  hired  hand — sometimes  at  Darby  creek,  some- 
times at  Tinicum,  Thompson's  point,  and  all  down  the  river.  I 
believe  I  was  about  13  years  of  age  when  I  commenced  fishing. 
Wood  street  is  in  Kensington,  the  upper  end.  If  you  followed 
Wood  street  strait  to  the  river,  it  would  come  out  at  the  mouth  of 
the  creek.  Wood  street  is  now  crooked.  Wood  street  if  prolonged, 
would  strike  the  river  about  forty  or  fifty  feet  below  the  pier.  Our 
fishing  boats  returning  would  draw  about  18  or  20  inches  or  two 
feet.  I  cannot  tell  whether  the  stone  I  spoke  of  was  a  rock  or  not, 
two  or  three  feet  bare  on  the  top,  may  have  been  put  there  or  not, 
not  very  high,  flat  on  the  top,  three  or  four  inches  above  the  mud, 
might  have  been  more,  never  measured  it.  I  have  been  out  there 
bathing  frequently — numbers  of  boats  employed  in  fishing  that 
came  in  and  out  of  that  creek.  Generally  lay  on  the  flats, 
anchored  on  them  on  the  east  and  south  side,  both — anchored  at 
high  water,  and  when  the  tide  went  out  they  lay  on  the  mud. 
Might  have  been  30  or  40  that  generally  anchored  in  that  place. 
The  people  that  owned  the  boats  lived  in  Queen  street,  and  Wood 
street,  &c.  I  am  now  employed  in  Dr.  Dyott's  factory.  Have 
been  employed  there  this  time  a  little  better  than  three  months. 
Worked  before  with  him.  Some  of  the  fishermen  owned  on  the 
river,  and  some  did  not,  but  not  above  Wood  street,  but  not  so  as 
to  touch  the  creek,  that  I  know  of.  It  is  common  for  one  man  to 
own  more  than  one  boat.  Sometimes  two  or  three.  The  height  of 
the  old  wharf,  above  the  mud  is  about  five  feet,  the  face  or  front  of 
it.  There  has  been  a  new  part  added  to  the  old — built  out.  Still 
a  great  many  boats  for  fishing  are  there,  sometimes  for  shad,  soiiie- 
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times  rock  fish,  sometimes  cat  fish.  I  said  that  I  had  seen  the 
mud  bare  on  the  inner  side  of  the  pier,  two  or  three  days  after  that 
pier  was  sunk ;  and  frequently  before  it.  Don't  know  that  it  was 
under  any  particular  circumstances.  I  suppose  it  would  be  bare 
now,  if  it  were  not  for  their  digging  it  away,  and  the  heavy  vessels 
lying  there.  When  I  saw  it  bare  as  mentioned,  they  were  throw- 
ing in  mud  from  the  lower  side,  and  the  upper  side  both.  When 
the  tide  was  in,  the  water  came  up  to  the  road,  and  was  then  one 
and  a  half  to  two  feet  deep,  all  along  the  stone  wall  on  the  flats. 
Not  much  channel  there  along  the  road,  when  the  tide  is  down." 

James  Cornwall. — "  I  have  been  acquainted  with  the  ground 
something  like  thirty  years ;  have  seen  the  pier  pretty  often  ;  the 
place  where  it  stands  has,  before  the  pier  was  built,  been  free  of 
water,  at  times ;  at  low  water,  generally  bare  a  considerable  way 
down,  sometimes  all  the  way  to  the  point ;  from  the  upper  side  of 
the  pier  it  was  commonly  bare  at  common  tides  ;  won't  pretend  to 
say  that  it  was  much  farther  down ;  the  upper  side  has  been  bare 
at  common  tides  ;  as  to  the  other,  won't  pretend  to  say ;  sometimes 
very  low  tides ;  then  it  would  be  bare  clear  away  out  beyond  the 
point  of  the  creek  ;  some  little  water  puddles,  in  places,  in  the 
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the  point,  that  nothing  there  but  puddles  ;  have  known  a 
change  in  the  mouth  of  the  creek ;  there  is  a  little  difference  now 
from  what  used  to  be  ;  the  pier  has  altered  the  mouth  of  the  creek ; 
it  has  thrown  up  a  bar  near  the  mouth,  and  turned  it  alongside  the 
pier  ;  it  appears  to  have  thrown  the  mouth  higher  up  ;  the  mouth 
of  the  creek  does  not  empty  down  exactly  as  it  did;  never  observed 
any  such  alteration  before  the  pier  was  built ;  it  appears  now  to 
empty  out  nearer  to  the  pier  than  it  formerly  did ;  it  turns  the 
mouth  further  up  the  river ;  you  could  trace  the  line  of  the  creek 
30  or  40  feet  below  the  pier — not  much  less.  I  am  going  on  53 
years  of  age  ;  my  memory  is  distinct  back  about  28  years,  of  this 
ground  ;  the  north-west  wind  produces  extraordinary  low  tide ;  if 
it  lasts  a  considerable  time,  it  produces  more.  I  am  a  house  car- 
penter ;  I  have  sometimes  known  when  the  tide  has  been  so  that 
the  water  would  hardly  leave  the  flats  for  any  distance  hardly ;  the 
depth  of  water  at  the  bridge  at  high  water,  is  eighteen  inches  or 
two  feet." 

Christian  Faunce,  affirmed. — "  I  have  known  this  property  since 
my  memory,  (I  am  in  my  fifty-second  year,)  47  or  48  years,  I  sup- 
pose ;  I  cannot  say,  that  the  bed  of  the  creek,  the  channel  of  the 
creek,  the  course  of  it  has  altered  any  except  since  the  pier  was 
built ;  the  place,  the  mud-flats,  where  the  pier  stands  now,  was  left 
bare  at  common  low  water ;  perhaps  20  or  30  feet  below  the  pier, 
on  the  inside  part  of  the  pier ;  the  lower  side,  the  south  side.  I 
live  a  little  below  the  creek  ;  my  property  adjoins  it  nearly ;  I  see 
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it  daily  ;  have  not  been  in  the  habit  of  going  in  and  out  much ; 
can't  say  I  ever  took  any  particular  observation  as  to  where  the 
mouth  went  into  the  Delaware ;  it  always  appeared  to  me  that  the 
mouth  of  the  creek  led  into  the  Delaware  pretty  much  in  one  place; 
the  bed  of  the  creek  is  deep  enough  at  any  time  to  see  where  it  is." 

John  Smith,  sworn. — "  I  have  frequented  about  that  creek  as 
long  as  I  can  remember;  am  past  34  years  old;  have  followed  fish- 
ing, and  worked  within  100  or  200  yards  of  it  continually  ;  before 
the  pier  was  built,  the  ground  on  which  it  stands  was  chiefly  bare 
at  common  low  water,  some  parts  of  it,  as  well  as  I  recollect ;  I 
have  frequently  seen  where  the  pier  was  put  some  of  it  bare, 
whether  all  I  cannot  say ;  I  helped  to  take  a  great  deal  of  mud  off 
from  that  point ;  probably  13  years  ago ;  may  have  been  a  little 
more  or  less ;  for  doing  up  some  property  there  of  Mr.  Hewson  or 
Mr.  Ball ;  I  did  it  for  Mr.  Hewson,  at  the  time  he  had  it ;  took  it 
off  the  point,  above  where  the  pier  stands ;  the  mud  was  generally 
hard  there,  further  down,  about  where  the  pier  stands ;  have  not 
seen  any  mud  taken  since  the  pier  was  erected ;  have  seen  a 
machine  the  lower  side  of  the  pier ;  they  had  scows  to  put  the  mud 
in,  and  were  making  it  deeper  to  float  their  coal  vessels  ;  this  was 
two  or  three  years  ago,  I  believe.  The  mouth  of  the  creek  has  not 
*r>1Ql  va"e(l to  my  recollection,  *an  inch  before  the  pier  was  built. 
J  As  a  fisherman  used  to  go  into  the  creek.  Had  no  occa- 
sion to  go  any  where  when  the  water  was  up ;  could  go  any  where. 
When  the  tide  was  down,  we  went  very  low  down  into  the  mouth 
of  the  creek.  I  never  took  any  particular  range,  but  always,  at 
dead  low  water,  went  in  about  Wood  street.  Wood  street  is  thrown 
up  a  little  I  believe,  of  late  years.  Cannot  tell  exactly  when  it 
was  I  saw  the  machine  there.  The  mud  taken  off  13  or  14  years, 
was  put  on  this  property  that  Dr.  Dyott  claims,  by  direction  of 
John  Hewson  ;  helped  my  father  carry  it  off." 

Jacob  Faunce  sworn. — "  I  have  followed  fishing  about  40  years. 
Have  seen  the  mouth  of  Gunner's  creek  pretty  often.  Have  seen 
the  pier.  Have  seen  the  ground  bare  on  it,  but  did  not  take  any 
particular  notice.  Can't  say  whether  it  came  down  to  it  or  not. 
Can't  tell  whether  the  mouth  of  Gunner's  creek  changed  before  the 
pier  was  erected  ;  it  seems  to  me  to  have  pretty  much  the  course  it 
always  did.  Have  not  made  a  practice  much  of  going  up  that 
creek,  this  many  years." 

The  defendants  then  gave  in  evidence  a  deed  dated  the  16th  of 
May  1744,  from  Anthony  Palmer,  with  Thomasine  his  wife,  to 
George  Baker ;  and  several  mouse  conveyances  by  which  the  title 
to  a  certain  tract  adjoining  that  of  the  plaintiffs,  was  vested  in  the 
Lehigh  Coal  and  Navigation  Company,  under  whom  the  defendants 
held.  In  the  deed  to  the  Lehigh  Coal  and  Navigation  Company, 
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this  tract  of  land  is  described  as  follows :  "  A  certain  lot  or  piece 
of  land  situate  in  Kensington,  in  the  township  of  the  Northern 
Liberties,  and  county  of  Philadelphia,  containing  in  breadth  on 
Queen  street,  or  the  road  to  Point-no-point,  70  feet ;  and  extend- 
ing in  depth  from  the  said  road,  down  to  low  water  mark  of  the 
Delaware  river.  Bounded  south  westward  by  John  George  Rees's  lot, 
northwestward  by  said  Queen  street,  northeastward  by  land  of 
William  Shippen,  and  southeastward  by  the  river  Delaware."  The 
defendants  also  produced  a  license  dated  the  21st  of  May  1829, 
from  the  Board  of  Wardens,  for  the  erection  of  a  wharf,  and  gave 
the  following  parol  evidence : 

John  Rice  sworn. — "  I  reside  near  the  property  in  Kensington  ; 
born  there,  within  forty  feet  of  the  Brusstar  lot,  the  lot  on  which 
the  company  have  built  their  long  wharf;  following  fishing  and 
catching  shad  ;  was  born  13th  April  1766  ;  going  on  67  years  old. 
Before  1774  a  boy ;  after  the  revolution  occurred,  was  pretty 
active ;  before,  was  a  boy  and  used  to  go,  to  swim  up  the  creek. 
There  was  a  flood-gate  below  where  the  bridge  now  is,  and  two 
sluices ;  before  1774,  I  used  to  cross  and  go  up  the  place  where 
Dyott's  is.  Two  large  Locust  trees  ;  when  the  British  were  in 
Philadelphia,  the  *guard  used  to  lay  there.  The  old  house,  r*c9A 
Baker's,  was  on  the  lot  at  that  time.  At  that  it  was  ^ 
banked  up  with  a  temporary  bank  of  logs  ;  before  that  time  it  was 
banked  off  about  70  paces  down ;  logs  may  lay  there  yet.  Out- 
side of  the  wharf  were  mud  flats  to  low-water  mark.  When  the 
British  were  in  Philadelphia,  the  flats  at  that  time,  and  for  a  year 
after ;  my  father  fished  then ;  I  fished  then  with  my  father.  Don't 
believe  at  that  time,  to  the  best  of  my  memory,  that  the  flats  were 
more  than  60  or  70  feet-  from  high-water  mark.  The  building  that 
Mr.  Dyott  has  now,  the  upper  one ;  dye-house  was  there,  and  at 
high  water  when  fishing,  we  used  to  go  near  to  that ;  we  hauled 
the  seine  there ;  no  wharf  then  there ;  used  to  tread  a  log  at  high 
water.  It  was  called  the  old  glass  house.  When  the  British  left 
Philadelphia,  they  opened  the  dam  of  the  old  creek ;  the  old  low- 
water  mark  was  not  more  than  50  or  60  yards  from  that  place ;  very 
little  point  at  that  time.  New  channel  nearer  to  Dr.  Dyott's  than 
the  old  one.  In  1805,  they  erected  this  present  bridge.  The 
centre  of  the  bridge  is  14  paces  above  the  flood-gate ;  23  paces 
further  down  to  the  lower  sluice  at  that  time.  That  I  consider 
at  that  time  to  be  the  lowermost  part  of  the  creek,  and  the  flood- 
gate the  uppermost.  At  the  Rice's  line,  and  Brusstar's  lot.  I 
stept  off  a  few  days  ago,  from  the  Point-road  to  which  in  1805, 
was  low-water  mark,  155  paces ;  from  the  same  starting  place ; 
it  is  now  185  paces.  Baker's  wharf  was  built  about  1805,  and 
that  was  built  somewhere  about  low-water  mark ;  I  found  my  judg- 
ment from  that.  The  next  view  I  took  was  at  the  old  glasa -house 
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wharf,  two  or  three  days  ago.  I  remember  that  years  ago,  that  I 
used  to  go  there  at  low  water.  I  did  not  get  on  the  wharf ;  but  saw 
it  by  the  willow  tree,  155  paces.  Continued  on — last  winter  I  went 
.0  the  steamboat  when  she  lay  there,  and  took  a  view  of  the  creek. 
I  stepped  it  off,  and  found  it  was  fifty  paces  from  the  pier  to  the  steam- 
boat. Where  she  lay,  was  in  1805,  altogether  outside  of  low-water 
mark.  The  river  was  frozen  last  winter ;  the  steamboat  lay  just  below 
v  here  the  upper  creek  came  out  in  1805;  the  lower  part  just 
below ;  I  took  a  range  then  up  the  middle  part  of  the  bank  wharf; 
the  new  works ;  new  glass-house  wharf  put  down  by  Mr.  Ball 
many  years  ago.  I  thought  that  the  channel  run  nearly  the  course 
of  that ;  lower  than  now.  The  upper  part  was  14  paces  below 
the  centre  of  the  bridge.  My  step  is  about  a  yard ;  may  be 
something  less.  Used  to  step  a  yard  very  exact.  I  did  not 
take  much  notice  of  the  ground  when  the  pier  was  sunk.  In 
1805,  Dr.  Shippen  who  was  well  acquainted  with  my  mother, 
owned  the  flats  above  Brusstar's  lot ;  offered  to  sell  to  ray 
mother.  I  thought  the  flats  were  about  30  paces  below ;  above 
Brusstar's  lot;  shortly  after  the  pier  was  finished  they  brought 
their  vessels  and  loaded  coal  on  the  lower  side ;  large  schooners 
and  brigs  ;  don't  know  whether  they  floated  at  low  water.  I  have 
seen  the  slag  and  cinder  laying  outside  of  the  wharf.  With  regard 
*^9n  *°  tne  P'er — ^  remember  well,  I  think,  that  *  where  the  pier 
-1  is  now,  some  years  back,  part  of  the  pier  was  the  deepest 
water,  inside  of  the  stone  bar,  which  lies  off  part  of  their  property 
and  lower  part  of  the  Brusstar  lot.  Vessels  worked  in  when  the  tide 
was  low — tolerable  good  water.  The  stone  bar  is  well  known  to 
everybody.  The  company  have  buoyed  the  bar  sometimes — I  have 
seen  it  buoyed.  I  saw  a  large  vessel  lying  on  it  last  fall,  I  think. 
There  is  a  small  channel  between  the  stone  bar  and  the  Rice's 
wharf;  not  so  much  as  there  used  to  be.  One-half  of  the  mud 
taken  up  by  the  machine  was  thrown  on  the  front  of  the  Rice's 
lot — one-half  belonged  to  me.  It  was  put  on  the  half  down.  I 
think  it  was  two  years  after  the  pier  was  built.  The  mud  they 
brought  out  was  generally  pretty  sandy ;  made  ground  at  that 
time.  Conrad  Baker's  wharf  was  one  of  my  marks,  the  lower  one, 
when  I  took  my  view.  The  old  steel  furnace  was  the  other.  I 
heard  that  I  was  summoned  as  a  witness,  and  that  I  would  be  ex- 
amined— never  told  a  soul.  Told  Mr.  Barker  that  the  creek  was 
moved.  The  time  I  refer  for  the  moving  down  was  1805.  I  never 
thought  in  going  in  that  the  creek  ranged  with  Wood  street. 
There  was  no  Wood  street.  I  know  of  no  Wood  street.  If  Wood 
street  were  opened,  it  would  come  out  40  or  50  paces  lower  down 
than  the  line  of  the  two  lota.  According  to  the  plan,  it  takes 
along  the  fence  of  the  coal  company.  It  appears  to  me  that  it 
takes  the  counting-house  on  the  wharf.  Twenty  years  ago,  to  the 
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Delaware,  it  would  go  40  or  50  paces  below  the  line  of  the  coal  lot. 
I  gave  surveyor  my  opinion  that  it  was  bent  to  make  an  elbow. 
The  Rice  property  is  next  to  the  Binder  lot,  on  the  southwest  side, 
from  Queen  street  to  the  low-water  mark  of  the  river  Delaware. 
The  line  of  the  Rice  property  would  come  within  about  20  feet 
of  the  pier.  If  the  creek  emptied  into  the  Delaware  40  feet  below 
the  pier,  it  would  run  40  feet  on  the  Rice  property. 

Martin  Cramp,  sworn. — "  I  reside  in  Kensington,  and  have 
resided  there  69  years,  since  my  birth.  Binder,  and  I  own  part 
of  the  property  next  to  the  Lehigh  company's  lot.  My  business 
is  that  of  a  fisherman.  I  can  recollect  from  56  to  57  years.  I 
remember  that  the  creek  makes  more  down  now  within  a  few  years, 
than  it  did  many  years  ago.  It  emptied  itself  many  years  ago 
above  the  coal  pier  of  the  Coal  company,  about  ten  or  fifteen  yards, 
perhaps,  more  above.  I  used  to  go  up  and  down  that  creek  fre- 
quently. I  did  know  the  old  glass-works  above  the  creek.  They 
used  to  throw  their  cinders  out  of  doors ;  they  were  near  enough 
high-water  mark,  and  they  drifted  to  one  place  and  another.  At 
the  new  works,  I  see  a  good  deal  of  stuff  thrown  out  the  south 
side  of  their  long  wharf.  I  had  boats ;  they  used  to  lay  on  the 
mud  flats  at  low  water.  The  bar  of  rocks  lies  the  lower  side  of 
the  pier  of  the  coal  company.  There  was  deep  water  between 
the  shore  and  the  bar.  After  entering  the  passage  and  running 
up  about  50  yards,  they  might  go  either  northeast  or  south  any 
one.  It  is  15  or  20  years,  or  more,  *since  I  first  observed  r^cn^ 
an  alteration  in  the  creek.  It  went  on  gradually  ;  some  *• 
years  more  and  some  less.  The  channel  of  the  creek  has  changed 
all  the  way  down  from  the  bridge.  It  fills  up  ever  since  it  was 
stopped  out ;  ever  since  the  dam  was  built  above  the  bridge.  I 
cannot  remember  when  the  dam  was  first  put  there ;  it  is  beyond 
my  recollection  the  first  part  of  it ;  it  has  been  broke  three  or  four 
times.  There  has  been  a  dam  always.  When  I  first  knew  it,  it 
was  an  old  dam.  There  was  a  flood-gate  there,  and  that  let  the 
tide  out  and  in  ;  it  was  partly  where  the  bridge  is  now,  the  arch 
at  the  road ;  right  under  the  middle  of  the  road.  I  do  not  say 
that  that  made  the  alteration  in  the  creek.  I  cannot  remember 
where  the  road  began ;  never  took  much  notice  then  of  such  things 
as  did  not  concern  me.  When  I  went  into  Gunner's  creek,  I  ranged 
it  with  nothing.  Going  up  or  down,  I  ranged  it  with  my  oars,  as 
the  tide  was.  I  have  lived  in  the  property  thirty-two  years.  I 
received  that  by  my  wife,  eight  or  nine  years  ago.  Never  lived  on 
that  I  had  by  my  wife.  I  lived  in  a  house  about  three  or  four 
hundred  yards  from  the  creek,  below — fished  from  there.  My  boats 
lay  down  ;  away  down  ;  I  forget  the  name  of  the  street ;  about  one 
hundred  yards  above.  I  lived  there  before  the  British  came  to 
Philadelphia — don't  know  when  that  was.  After  that  I  lived  with 
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Peter  Baker  as  a  hired  boy ;  that  was  near  there,  above  Jacob 
Faunce's  line.  Our  boats  then  lay  right  off  there.  Sometimes  at 
the  wharf,  according  as  how  the  tide  was.  I  commenced  fishing 
for  myself,  and  lived  close  by  Peter  Baker's ;  at  first  with  him. 
Then  lived  with  my  mother-in-law,  a  year  or  so — the  house  that 
my  wife  owns  now,  Rice's.  Owned  one  or  two  boats.  They  staid 
mostly  on  the  shore  by  the  wharf,  Rice's  wharf.  Next  lived  where 
I  live  now,  above  Wood  street ;  I  suppose  about  40  or  50  yards ;  in 
Queen  street.  Boats  have  been  kept  sometimes  in  the  creek,  and 
sometimes  at  the  wharf — mostly  at  the  wharf,  though.  The  dis- 
tance from  the  road  along  the  creek  to  the  pier  is  from  150  to  200 
yards.  I  have  seen  broken  pots  laying  outside  of  the  wharf 
towards  the  creek,  not  towards  the  Delaware.  Married  Rice's 
sister  40  years  or  better.  There  has  been  a  division  of  the 
property  between  Mr.  Rice  and  Binder  and  me;  the  line  run. 
The  lot  next  to  the  coal  company  belongs  to  Binder  and  me; 
next  to  that  Binder's,  then  mine,  then  Rice's.  The  side  of  the 
pier  this  way,  ranges  with  the  company's  yard.  Binder  and  my 
lot,  then  next  is  twenty-four  or  five  feet  wide.  Then  Binder's 
about  twenty-two  feet.  Then  mine  twenty-five  feet ;  then  Rice's 
the  balance  of  the  Rice  lot.  There  is  very  little  water  in  going 
into  the  creek  at  low  water  now.  So  low  that  you  cannot  get  up 
with  a  small  boat  now.  I  have  taken  a  haul  or  two  with  a  small 
seine  above  the  creek  ;  hauled  in  above  the  glass-house,  When 
I  first  remember,  the  road  was  lower  down,  and  there  were  sluices 
in  it.  Next  was  a  flood-gate,  somewhere  about  where  the  bridge 
is  now.  That  was  when  the  British  were  in  Philadelphia;  I 
*5231  believe  *torn  *way-  The  tide  run  up  two  miles  before  there 
'  was  any  dam.  I  know  that  from  the  time  the  bridge  was 
broke.  I  remember  a  log  or  two  laying  there  ;  may  be  a  hundred 
yards  from  the  bridge ;  the  left  hand  going  up  the  bridge.  I 
remember  the  building  of  a  wharf  on  the  Ball  side,  but  cannot  say 
what  year  it  was  built.  I  mean  Rowland's  steel  furnace  by  the 
old  glass-house." 

Peter  H.  Pote,  affirmed.—"  Live  in  Wood  street.  Shall  be  60 
years  old  19th  of  February.  Born  there.  Acquainted  with  Gun- 
ner's creek,  ever  since  I  was  ten  years  of  age,  going  in  and  out, 
was  one  year  absent,  the  year  1794.  The  tongue  of  land  has 
increased  within  18  or  20  years  to  my  recollection.  It  has  been 
owing  to  Mr.  Rowland's  building  a  wharf,  out  near  where  the  old 
glass-house,  steam  factory  lot  called  now.  I  remember  the  build- 
ing of  the  wharf,  cannot  exactly  state  the  year.  It  has  appeared  to 
me  to  be  continually  increasing  ever  since  that.  It  has  had  the  effect 
to  gather  in  loose  mud  and  one  t\  ing  and  another,  at  the  mouth. 
The  mouth  is  about  30  or  40  feet  from  where  it  was  formerly. 
My  business  was  fishing.  The  boats  generally  lay  upon  the  flats 
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that  the  coal  company  owns  at  this  time ;  sometimes  at  the  old 
bridge.  I  was  laying  just  outside  of  the  dam,  when  it  was  carried 
away  in  1831  ;  laying  just  below  where  Dr.  Dyott's  wharf  now  is; 
exactly  where  the  stream  of  water  came  out.  It  was  about  five 
hours  ebb,  within  two  hours  of  low  water.  The  course  the  water 
took  was  within  about  50  yards  from  the  east  side  of  the  coal  pier, 
the  upper  side  towards  Mr.  Dyott's  above  the  pier,  up  the  river. 
Dr.  Dyott  had  begun  his  wharf  coming  along  towards  the  coal  pier. 
It  had  then  come  farther  than  the  old  wharf,  very  trifling,  might 
have  been  in  a  range  with  the  old  one  up  at  that  time.  I  recollect 
the  old  sluices,  they  were  before  the  present  bridge  ;  the  flood-gates 
first,  then  the  sluices,  then  the  bridge.  The  road  ran  on  the  dam. 
I  think  it  was  day  before  yesterday,  I  saw  Mr.  Dyott's  men  carry- 
ing mud,  and  throwing  out  on  the  side  his  glass-works  are,  on  the 
cinders  towards  his  works ;  can't  tell  where  they  brought  the  mud 
from.  Saw  them  unload  but  one  at  that  time.  I  saw  Mr.  Michael 
Dyott's  men  sink  their  scows  with  mud  at  the  time  the  dam  gave 
away.  I  cannot  say,  whether  the  increase  of  the  tongue  of  land 
had  any  effect  in  turning  the  mouth  of  the  creek,  where  it  empties 
at  low  water.  The  fishermen's  boats  continue  to  lie  about  there  on 
the  flats.  The  dam  broke  on  the  inside.  The  quantity  of  water 
coming  down,  the  body  of  rain  caused  it.  I  saw  the  logs  that  came 
down  grounded  on  the  point  on  both  sides,  that  made  some  stop- 
page of  the  water.  The  whole  of  the  flats  were  covered  with  water, 
when  the  water  rushed  down  ;  remained  covered  from  three  to  four 
hours  as  long  as  the  water  came  passing  down  out  of  the  dam. 
When  the  tide  was  low,  the  creek  took  out  in  the  old  channel,  the 
same  bed  as  before.  When  the  tide  was  high  both  out  and  above. 


*I  am  able  to  say  that  the  mouth  has  changed  30  to  40  feet 
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within  20  years.  This  is  my  opinion.  I  took  no  range, 
had  to  go  lower  down  to  get  in.  We  used  to  range  by  Wood  street 
in  old  times,  to  come  in  against  Wood  street,  come  up  along  shore 
and  sound  with  our  oars  till  we  got  in.  All  the  change  that  I 
speak  of  is  within  20  years.  Know  of  no  change  before,  since 
Mr.  Rowland's  wharf  was  built.  It  might  have  been  a  couple  of 
months  before  the  dam  was  repaired  completely.  It  was  where 
there  is  no  wharf,  that  they  were  throwing  the  mud,  day  before 
yesterday,  taken  out  of  a  scow  by  four  men.  It  was  Dyott's  scow  ; 
did  not  know  any  of  the  men — was  within  15  yards.  First 
observed  the  change  of  the  creek  within  20  years ;  can't  pretend 
to  say  how  long  it  has  been  as  it  now  is.  The  whole  change  that  I 
speak  of  was  within  eighteen  or  twenty  years  ago.  It  is  making 
at  this  present  time,  farther  down,  notwithstanding  the  pier.  The 
mouth  of  the  creek  strikes  about  ten  feet  above  the  upper  corner 
of  the  pier,  the  low  water  mark  of  the  creek,  both  sides  of  the 
creek  ruu  under  the  platform,  between  the  pier  and  pier  head ;  the 
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increase  did  not  go  on  very  fast,  18  or  20  years  to  make  30  or  40 
feet.  Follow  fishing  yet;  always  made  a  custom  of  going  up  and 
down  that  creek ;  never  had  any  other  place  to  land  ;  keep  my 
boats  on  the  coal  company's  flats,  on  the  farther  side  of  the  .creek  ; 
I  have  permission  from  the  company  to  let  my  boats  lie  there, 
when  they  are  not  bringing  in  coal,  so  that  we  keep  them  out  of 
their  way.  Never  saw  the  mud  bare,  below  the  pier,  on  the  out- 
side of  the  creek.  When  the  dam  gave  way,  the  water  made  a 
new  channel  through  the  mud,  and  that  was  50  yards  above  where 
it  is  now.  It  might  be  30  or  40  yards  below  the  mouth  of  the 
creek  were  we  struck  that  we  ranged  with  Wood  street." 

Frederick  Tees,  affirmed. — "  Live  up  the  Point  road  ;  lived  there 
35  years,  last  day  of  last  February ;  have  known  Gunner's  creek 
above  50  years  ;  lived  part  of  the  time  in  Kensington,  part  of  the 
time,  adjoining  on  the  creek.  Last  July  was  a  year  the  dam 
carried  away.  The  water  took  a  right  straight  course  from  the 
bridge  into  the  river ;  I  remember  the  course  of  the  creek,  30  or 
40  years,  but  cannot  say  where  it  came  into  the  river  Delaware, 
but  to  the  best  of  my  knowledge,  considerably  higher  up  than  it 
does  now ;  near  the  glass-house.  Judge  by  my  own  observation, 
going  up  and  down  for  30  or  40  years ;  can't  say  for  certain  as  to 
the  spot ;  I  have  fished  above  the  bridge,  but  more  outside.  I  do 
not  know  when  it  first  struck  my  judgment  that  it  was  higher  up, 
no  particular  object  that  I  judge  by.  I  recollect  the  flood-gate  and 
sluices.  The  flood-gate  was  in  the  middle  of  the  road ;  the  sluice 
along  the  side.  The  road  ran  where  it  does  now.  There  was  only 
one  sluice  at  the  time  I  am  speaking  of;  flood-gate  and  sluice 
fcoth." 

William  Binder,  sworn. — "Been  acquainted  with  this  creek 
*S25"1  80tnething  "rising  50  years;  born  in  Philadelphia;  my 
•"  grandmother  lived  in  that  neighborhood  ;  when  the  British 
came  to  Philadelphia,  my  father  being  in  Philadelphia,  my  mother 
took  refuge  there ;  40  years  ago :  nearly  in  a  state  of  nature  ;  no 
improvement  above,  till  Norris's  wharf  at  that  time,  I  used  to 
swim  in  it ;  just  after  the  British  left  Philadelphia,  my  father  set- 
tled there.  The  creek  emptied  itself  in  a  nearly  straight  line, 
except  a  little  cove  at  the  point,  on  the  north  side  towards  Ball's ; 
they  used  to  bring  wood  up  the  creek  to  the  bridge ;  a  vessel  with 
wood  coming  up  to  the  bridge,  would  come  up  in  a  straight  line ; 
where  the  bridge  now  is,  was  a  flood-gate,  below  that  a  sluice.  I 
have  seen  the  present  pier-head.  Should  not  think  the  distance 
from  the  bridge  to  the  mouth  of  the  creek  was  then  more  than  150 
yards — never  measured  it — short  distance.  I  own  property  imme- 
diately adjoining.  The  company's  pier  is  far  south  of  where  the 
creek  was.  The  company's  pier  is  away  out  in  deep  water.  I 
should  suppose  the  creek  ran  and  emptied  above  the  pier.  150  feet, 
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at  least  100  above.  The  property  immediately  adjoining  was  my 
father-in-law's;  next  adjoining  the  company's  lot  or  orchard; 
never  gave  the  creek  more  thought  after  I  left  Kensington  ;  left 
Kensington  in  about  1790.  The  property  of  my  brother  and 
myself,  own  the  lot  adjoining  the  coal  company's  lot.  Where  the 
company's  pier  now  stands  I  think  must  have  been  near  the  chan- 
nel ;  there  are  rocks  outside,  on  which  people  used  to  go  and  cut 
their  names  on  them.  The  accumulation  is  from  year  to  year,  no 
great  amount  in  a  year.  Petty 's  island  has  increased  greatly  and 
so  has  Windmill  island." 

Fanny  Pote,  affirmed. — "  I  am  better  than  70  years  old  ;  live  in 
Kensington,  in  Wood  street;  lived  there  above  60  years,  remem- 
ber the  creek  they  call  Gunner's  run.  I  do  not  know  rightly  how 
far  it  ran  up  the  meadows.  The  creek  used  to  run  straight  out 
from  the  bridge,  until  you  come  to  low- water  mark,  and  then  it  had 
a  little  turn.  It  has  filled  up  a  great  deal,  and  has  thrown  the 
creek  more  down  than  it  used  to  be.  They  throw  anything  out  of 
the  glass-house,  and  it  turns  the  creek  more  down  than  it  used  to 
be.  Ever  since  they  have  been  there  at  work,  they  have  been  in 
the  habit  of  throwing  things  down.  Been  in  and  out  of  the  creek 
in  a  boat,  many  times :  many  hundred  times ;  the  mouth  of  the 
creek  straight  out  from  the  bridge,  just  at  the  low-water  mark  a 
little  turned.  Did  not  take  any  notice  of  any  rocks.  I  cannot  tell 
to  what  time  the  course  was  straight  out  from  the  bridge.  I  never 
saw  the  change  before  to-day.  I  know  it  has  filled  up,  and  must 
come  from  somewhere.  I  never  saw  anybody  throw  anything  in. 
I  went  up  to  my  son's,  this  morning,  he  lives  above  the  glass-house, 
Jacob  Pote,  I  just  looked  over,  and  found  that  the  creek  was  away 
down  to  what  it  used  to  be.  Never  took  much  notice  of  it.  I  can- 
not tell  to  what  year  it  ran  straight.  Sometimes  the  flats  get 
partly  all  *dry.  Sometimes  they  don't,  just  according  to  r*'co« 
the  tide.  Sometimes  they  would  have  to  row  a  piece  round  "- 
to  get  into  the  creek.  Could  tell  easy  enough  when  they  got  far 
enough.  My  husband  dead  near  15  years.  He  had  quit  six  or 
seven  years  before  he  died.  Up  to  that  time,  I  had  not  been  in 
the  habit  of  watching  the  creek :  Not  50  years  that  I  used  to  go 
up  and  down  the  creek  ;  I  guess  it  is  better  than  40  years ;  it  is 
not  40  years  since  I  stopped  going  up  and  down  ;  very  often  went 
up  and  down  since  he  followed  fishing,  but  not  since  it  has  made 
down  so  low.  Can't  tell  how  long  since,  I  went  up  and  down.  I 
live  in  Wood  street." 

Isaac  Coates,  sworn. — "  My  residence  in  Beach  street,  about  100 
feet  from  Palmer,  three  squares  from  Wood  street.  Lived  before 
the  British  came  here,  apprentice  to  Manuel  Eyre.  Was  born  in 
1761 ;  going  on  72.  Remember  Gunner  s  creek,  when  I  was  a 
boy.  I  have  passed  backwards  and  forwards  over  the  bridge.  The 
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creek  used  to  eject  out  pretty  straight  until  it  got  out  a  piece,  and 
then  took  a  turn  way  down  towards  Wood  street,  towards  the  city. 
I  had  no  particular  mark  of  the  creek's  going  out.  But  it  emptied 
into  the  river  somewhere  about  the  upper  side  of  the  pier.  The 
mouth  of  the  creek,  above  the  upper  side  of  the  pier,  came  pretty 
close,  I  guess,  to  the  pier.  All  the  notice  I  haire  taken,  about  two 
years  ago,  I  went  to  see  Lawrence  the  wharf  builder — the  wharf 
near  completed.  I  saw  a  thoroughfare  through  the  pier.  I  said,  I 
think  the  creek  was  higher  than  this.  I  am  a  ship-carpenter.  I 
never  came  off  in  a  boat.  Saw  a  great  many  freshets." 

The  following  memorandum,  in  the  handwriting  of  John  Lukens, 
formerly  surveyor  general,  was  then  given  in  evidence. 

"Memo.  March  16,  1773. 

Being  called  upon  to  go  in  company  with  Hugh  Roberts,  Joseph 
Fox  and  Charles  West,  to  the  bridge  over  Gunner's  run  or  creek, 
on  the  road  to  Point-no-point,  and  after  placing  a  surveying  instru- 
ment over  where  they  said  the  middle  of  the  creek  formerly  was. 
They  set  the  course  to  the  place  they  said  the  creek's  mouth  at  low 
water  mark  was.  The  same  was  found  to  be  S.  7°  E.  From  the 
same  station,  the  chimney  in  Marmaduke  Cooper's  new  house,  bears 
S.  15°  E.  and  the  steeple  of  Christ  church  bears  S.  43°  45'  W. 
Carefully  examined. 

Pr.  JNO.  LUKENS,  Sr.  Gen." 

Benjamin  Moore. — "  I  was,  last  Thursday,  on  the  bridge  that 
crosses  Gunner's  creek.  I  endeavored  to  ascertain  the  station 
mentioned  in  the  memorandum  as  near  as  I  could.  After  taking 
observation  of  the  course  of  the  creek  above  the  bridge,  with  the 
eye,  and  some  distance  below  the  bridge,  I  took  a  station,  thirty 
feet  south-west  of  the  middle  of  the  bridge,  rather  nearer  W.  than 

*V71   ®'  ^*  *an<^  ten  ^cet  ^rom  ^e  ^'  ^'  wa^  °^  ^e  Bridge.     I 
'   then  put  the  compass  to  bear  S.  7°  E.  as  mentioned  in  the 

memorandum,  and  directed  a  person  to  stand  in  the  range  between 
Dr.  Dyott's  wharf,  the  new  projection  into  the  creek,  and  the  pier 
head,  the  west  end  of  the  pier.  And  in  the  range  with  the  course 
that  I  took,  put  up  a  pole  there.  I  then  got  it  measured  from  that 
pole  to  the  pier  head,  220  feet.  I  then  took  the  course  to  the 
chimney  of  the  house,  that  was  said  belonged  to  Isaac  Cooper,  son 
of  Marmaduke  Cooper,  found  it  bore  S.  15°  E.,  differing  half  a 
degree  from  the  memorandum ;  strong  15°  E.  full.  Then  took 
the  course  to  the  steeple  of  Christ  church  ;  found  that  to  be  E.  43° 
45'  W.  same  as  in  the  paper.  Then  measured  from  the  bridge  to 
the  head  of  the  pier,  the  north  end  I  call  it,  according  to  the  course 
of  the  creek.  I  measured  520  feet ;  would  not  be  much  less  in  a 
direct  line.  Then  tried  the  courses  of  some  of  the  streets  that  had 
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been  laid  down  about  that  time  or  a  little  before,  in  order  to  ascertain 
how  near  the  com  pass  these  traversed  now.  I  found  it  varied  about  half 
a  degree,  I  felt  pretty  well  satisfied  in  my  mind,  that  the  station  I  had 
was  not  far  off  from  the  station  spoken  of  in  the  paper.  I  believe  1 
had  it  as  near  as  it  could  be  ascertained.  Mr.  Enoch  Lewis  told 
me  he  had  been  engaged  in  an  operation  of  this  sort.  He  was  here 
during  this  trial.  When  he  went  out  of  court,  he  told  me  he  was 
very  unwell,  that  he  would  have  to  go  home.  His  home  is  West- 
town  School.  He  thought  it  was  likely  they  would  not  want  him 
here  very  soon.  After  I  went  home  I  compared  what  I  had  done  with 
the  old  map.  Applied  to  the  map  the  measure  from  the  bridge  to 
the  Brusstar's  lot,  to  see  how  it  would  correspond ;  likewise  the 
angle  that  Queen  street  now  made  with  the  course  S.  7°  E.,  and 
found  that  a  line  drawn  from  the  point  where  I  stood,  that  is  this 
measure  on  the  map,  to  the  angular  point,  the  point  the  angle 
made,  would  pass  through  that  narrow  part  that  is  delineated  on 
the  plan,  Evans's.  Last  winter,  sometime  in  December  I  think  it 
was,  when  the  river  was  frozen  over,  it  was  a  favorable  opportunity 
to  get  a  measurement  across  from  Bishop  street ;  it  runs  down  from 
Queen  street,  parallel  to  the  lines  of  the  Brusstar  lot,  &c.  I  mea- 
sured across  at  right  angles  with  Bishop  street,  to  the  S.  W.  side  of 
the  company's  wharf,  up  the  river — put  a  nail  in  a  post — that  line 
was  right,  the  S.  W.  line  of  the  company's  wharf.  It  was  506 
feet  from  Queen  street.  Then  measured  across  the  wharf ;  found 
that  within  about  two  feet  of  the  line.  It  was  not  far  in,  12°  E. 
Their  N.  E.  line  went  about  two  feet  further.  Did  not  range  the 
pier,  it  was  a  very  cold  day.  The  most  prominent  part  was  within 
the  line,  two  feet  from  there  up  to  Queen  street.  I  should  suppose 
from  the  appearance,  that  the  pier  was  not  far  from  right.  Could 
not  be  far  from  being  within  the  Brusstar  lot.  Its  exact  position 
could  only  be  determined  by  going  up  to  Queen  street,  and  ranging 
down  ;  but  that  I  did  not  do  ;  it  was  very  cold  weather.  The  rea- 
son I  took  thirty  feet  S.  was  that  1  *ranged  the  creek  above  r^cQo 
and  below,  and  thought  it  about  right.  The  pole  not  standing  ' 
there  now.  The  pole  appeared  to  be  to  be  about  ten  feet  off  from 
Dr.  Dyott's  new  work,  ten  or  twelve  feet.  I  measured  with  a  tape- 
line  from  Queen  street  down.  The  space  occupied  by  the  bridge 
is  fifty-nine  feet — the  arch  twenty-one  feet.  Been  acquainted  with 
that  neighborhood  about  four  years.  Never  till  I  got  into  the 
business  of  surveying." 

Calvin  H.  Barker,  sworn. — "  I  was  at  the  dam  soon  after  it 
broke,  a  year  ago  last  summer  ;  sometime  in  the  summer.  The  water 
run  pretty  nearly  a  straight  course  out  above  the  range  of  piles,  the 
row  of  piles  standing  on  that  side  of  the  creek,  called  the  company's 
N.  line.  There  is  two  hundred  feet  between  that  line  and  the  seventy 
feet  lot.  The  general  range  of  the  water  was  ten  or  fifteen  feet 
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above  the  piles.  Ran  out  to  the  river.  It  was  several  weeks  be- 
fore they  got  the  dam  repaired.  They  repaired  it  several  tiroes 
and  it  broke  out.  It  run  out  that  course,  till  it  got  down.  It  run 
out  there  until  it  got  so  low  that  the  tide  left  it,  the  old  channel  being 
lower.  It  was  three  or  four  weeks  before  the  dam  was  finally 
mended  ;  it  might  be  more.  There  were  arks  sunk  across  the  new 
channel,  loaded  with  mud ;  filled  there  by  Dr.  Dyott's  people. 
They  were  building  a  wharf;  at  work  every  day.  I  think  that  the 
arks  loaded  with  mud  came  from  up  the  river,  from  up  near  the 
Bakehouse.  There  is  no  particular  use  made  of  the  flats  opposite 
the  glass-house.  Very  soft  mud — large  business  there.  Out  of 
the  houses  next  the  bridge,  they  throw  their  refuse  stuff  into  the 
water.  The  upper  one  on  the  creek  tumble  it  right  out  rather  into 
the  creek.  Have  seen  them  throwing  it  out.  Commenced  work- 
ing there  two  years  ago  last  April,  saw  them  soon  after.  Working 
for  the  Lehigh  Company.  Know  nothing  of  the  property  before 
that  time.  I  have  seen  mud  taken  off  outside  in  the  Delaware, 
and  put  into  Dr.  Dyott's  wharf.  Am  employed  by  the  company 
as  clerk,  agent  in  shipping  coal.  No  coal  there  now,  nor  since 
July." 

Samuel  H.  Fisher,  sworn. — "  The  pier  is  80  feet,  two  inches 
short,  from  the  outer  part  to  the  inner.  Intended  to  be  80  by 
50,  a  little  short  of  both.  Three  or  four  months  building  the 
pier.  On  the  N.  E.  side,  it  comes  to  their  line.  It  does  not 
come  to  the  company's  south  line  by  16  or  18  feet,  on  the  side 
next  to  the  Rice's  property.  When  I  went  to  Ball's  line  or 
basin,  with  the  Lehigh  Company,  all  the  mud  that  was  thrown  into 
that  pier  for  the  purpose  of  filling  it  up,  with  the  exception  of 
four,  certainly  six  ark  loads  was  dug  from  the  company's  flats, 
S.  W.  of  the  creek,  the  inner  side  of  the  creek.  Superintended 
the  building  of  the  pier.  Took  off  two  hundred  feet,  a  foot  thick 
— not  all  put  into  the  pier,  a  part  was  put  on  the  wharf  on  the 
N.  W.  part  of  their  property  on  Queen  street.  From  four  to  six 
ark  loads  of  mud  and  sand  I  removed  from  this  tongue  of  land, 
north  of  the  pier,  probably  thirty  feet  from  the  pier  ;  commencing 
*roqi  *six  to  ten  feet  north  of  the  pier  up  towards  Dr.  Dyott. 
-*  Never  saw  any  rocks,  took  it  off,  eight  or  ten  inches  in 
depth,  considerable  portion  sand." 

James  Altemus,  sworn. — "  Reside  in  West  Kensington.  Lived 
there  33  years ;  age  63.  My  recollection  runs  back  40  years. 
Lived  in  East  Kensington,  from  1792  to  1794.  Was  in  my  24th 
year  when  I  moved  to  Kensington.  About  18  or  20  years  ago, 
seen  from  the  bridge,  the  creek  bore  up  from  the  bridge,  and 
there  made  a  turn  and  bore  down.  I  have  seen  the  pier  of  the 
Coal  company.  It  appeared  to  be  joining  on  Mr.  Rice  where  the 
creek  emptied  into  the  Delaware ;  according  to  my  calculation,  it 
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did  so,  about  forty  feet  from  the  upper  side  of  Hewson's  landing. 
In  1818,  I  was  assessor  and  collector.  The  property  was  assessed 
as  Hewson's.  Earle  and  Ridgway  come  next  to  Hewson,  1  think 
200  feet.  Then  Samuel  Brusstar's  lot.  We  concluded  that  they 
went  down  to  low- water  mark  ;  we  did  not  think  there  was  anything 
between  them  and  the  river  Delaware.  I  received  the  taxes  ;  Mr. 
Earle  paid  the  whole  tax  on  their  lot.  Mr.  Brusstar  himself,  on 
his  lot.  Was  last  collector  in  1817-8.  Only  two  years.  Collected 
in  1818  the  tax  of  1817.  In  making  the  assessment  followed  the 
triennial  assessment,  which  had  been  the  year  before.  In  1818, 
Gunner's  creek  did  not  run  in  front  of  the  Brusstar  lot." 

Michael  Day,  affirmed. — "  Reside  in  Kensington.  Have  col- 
lected the  taxes  in  East  Kensington  twelve  years,  and  in  West 
Kensington  three  years.  The  Frankford  road  is  the  line  between 
East  and  West,  the  Cohocksink  creek  the  northern  boundary ;  thence 
Queen  street,  call  it  the  Point-road  generally.  For  several  years,  I 
collected  from  the  Benton  estate,  a  part,  and  the  balance  from 
Clayton  Earle.  I  assessed  all  that  property  for  something  like  13 
years,  I  think ;  we  considered  them  to  go  to  low-water  mark. 
Never  undertook  to  measure  the  distance.  This  is  the  assessment 
book  for  1819,  my  signature  at  the  end. 

Page  15.     John  Hewson,  Jr.,  Glass-house  and  lot,  $2000 

Earle  and  Ridgway,  Water-lot,  300  feet,  1867 

That  means  on  Queen  street, 

Samuel  Brusstar's  estate,  Water-lot,  70  feet,  267 

This  is  on  Queen  street,  lying  along  Wood  street.  I  assessed 
it  in  that  way  for  several  years ;  then  it  was  assessed  in  the 
name  of  the  Coal  Company.  I  collected  the  taxes;  Clayton 
Earle  pays  for  160  feet,  the  Coal  Company  I  suppose  270  feet. 
1829  was  the  last  year  I  collected.  The  year  1832,  last  assess- 
ment. I  never  noticed  any  change  of  the  creek  ;  passed  there  a 
thousand  times ;  if  it  has  had  any  I  have  not  observed  it,  it  has 
been  so  gradual.  I  recollect  travelling  backward  and  forward 
there  for  something  like  30  or  40  years.  I  considered  ourselves 
as  assessing  all  north  of  the  creek  to  *the  Hewson  glass-  r*con 
house.  Never  took  notice  that  the  creek  cut  off  the  front  ^ 
of  those  lots.  I  have  lived  within  four  or  five  squares  of  this 
place,  for  something  like  50  years.  Was  absent  some  part  of  the 
time,  but  that  was  my  regular  home.  Never  absent  more  than  a 
year  at  a  time,  and  not  more  than  twice,  as  much  as  a  year.  The 
first  in  my  early  life,  and  in  1812-13  in  North  Carolina,  about 
fifteen  months." 

John  Sexton,  affirmed. — "Am  a  wharf  builder;  have  been  38 
years  in  this  city.  It  is  very  commonly  the  case,  for  them  to 
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fill  up  where  a  wharf  extends  out,  particularly  on  tne  lower  side 
by  the  ebb  tide.  In  some  situations  it  fills  up  with  the  flood.  It 
depends  on  the  situation  of  the  river  in  my  opinion.  I  have 
seen  wharves  built  within  twenty-five  years  that  have  filled  up  a 
foot  every  year  or  nearly  so.  The  wharf  on  the  upper  side  of 
Pegg's  run,  sunk  by  Conarrow,  that  Ephraitn  Haines  occupies 
now.  There  was  when  it  was  sunk,  twenty-two  or  three  years 
ago,  something  like  eighteen  or  nineteen  feet  of  water,  and  now 
it  runs  bare  along  before  low  water.  Another  instance  on  the 
south  side  of  Cohocksink  creek,  19  feet  water  when  sunk.  Now 
about  two  feet  water.  The  wharf  at  Pegg's  run  is  filled  up  most 
at  the  front.  It  is  more  than  sixty  feet  from  where  low-water 
mark  then  was,  to  where  it  is  bare  now,  Cohocksink  creek  the  same. 
The  wharf  at  Cohocksink  creek  built  some  years  before  Mr.  Raines's; 
think  in  1796  or  7,  not  certain  which.  In  a  certain  set  of  tides, 
it  will  fill  up  and  make  land  and  bars,  particularly  where  there 
is  any  obstruction  thrown  in  the  way.  I  don't  know  of  any  greater 
depth  of  water  filled  up  than  that  I  have  mentioned.  I  did  not 
build  Rowland's  wharf ;  don't  recollect  the  time  when  it  was  built." 

The  plaintiff  then  gave  the  following  additional  testimony. 

John  Hewson  called  again. — "  I  omitted  in  my  testimony  the 
other  day,  that  Mr.  William  Ball  authorized  me  and  my  father  to 
keep  off  any  person  from  taking  off  mud.  I  stated  that  no  person 
made  any  attempt.  I  correct  it ;  several  persons  did  attempt  it. 
Also  since  the  executors,  I  forget  the  gentlemens'  names.  I  think 
Mr.  Earle  attempted  to  take  some  of  that  mud,  and  was  stopped 
by  the  executors.  To  my  knowledge  for  55  years,  Mr.  Ball 
and  his  successors.  With  respect  to  the  position  of  the  rocks. 
There  is  a  rock  lays  under  the  ground,  on  which  the  S.  W.  glass- 
house now  stands.  I  have  made  several  attempts  to  get  wells  sunk, 
have  got  down  3  or  4  feet  and  come  to  the  rock  and  desisted.  This 
rock  extends  itself  about  two-thirds  of  the  made  ground  to  the 
creek,  and  forms  a  natural  barrier  to  the  creek.  The  rock  which 
extends  out  to  the  creek  is  about  five  feet  above  the  level  of  the 
water  at  low-water  in  the  creek.  I  am  well  acquainted  with  the 
bed  of  that  creek.  I  brought  some  shallop  loads  of  stone  for  Mr. 
*.-oi-i  Leiper  up  it.  *I  presume  it  is  about  300  yards  from  Row- 
'  land's  wharf  to  what  is  called  the  mouth  of  the  creek.  This 
reef  of  rocks  in  the  river  runs  up  and  down  the  river  in  a  southerly 
direction.  I  never  examined  the  character  of  the  stone  of  the  rocks 
in  the  river.  They  lay  off  in  the  river,  about  150  yards,  rather 
below  the  mouth  of  the  creek,  but  very  little.  Any  one  may  see 
the  ripple  of  the  rocks  when  the  tide  is  half  down.  The  rock  ia 
nearer  to  the  lower  glass-house  than  the  upper  one ;  rather  between. 
When  the  pots  are  broken.  I  had  them  thrown  out  to  cool,  but  they 
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are  so  valuable,  that  we  had  them  collected,  to  grind  over,  to  make 
new  pots  ;  nothing  has  been  thrown  there  to  ml  up,  but  about  40 
feet  of  the  ground  close  up  to  the  bridge  has  been  taken  away  by  the 
wash  of  the  water.  I  remember  an  old  trunk  up  by  the  bridge,  a 
part  of  it  lays  there  yet.  There  was  a  little  trunk  that  carried  off' 
the  water  from  the  wharf  out  the  creek.  It  is  buried  in  the 
earth.  The  mouth  of  that  trunk  was  just  over  the  wharf.  The 
pond  up  above,  where  some  of  Mr.  Dyott's  buildings  now  stand. 
This  is  under  the  earth  6  or  7  feet.  The  rock  is  40  or  50  feet  from 
the  side  of  the  wharf;  that  ground  that  I  banked  in.  The  change 
of  the  creek  from  the  bridge  to  the  land  opposite  the  rock,  has  taken 
off"  about  40  or  50  feet  from  Mr.  Ball's  ground.  There  have  been 
15  feet  added  to  the  old  wharf  on  the  creek  side,  on  the  made 
ground,  within  the  last  fifty  years,  beginning  at  the  Point  road. 
About  the  same  on  the  Delaware  side.  I  know  the  time  when  the 
channel  was  about  40  feet  above  the  present  bridge." 

Frederick  Aufert  sworn. — "  I  remember  when  the  dam  was  broke, 
I  went  to  look  at  it,  summer  before  last.  There  were  several  arks 
laid  across  the  creek  at  the  time,  loaded  with  coal ;  how  many  I 
don't  know,  there  were  several  at  high  water  in  the  middle  of  the 
creek,  they  were  totally  under ;  so  that  a  batteau  could  float  over, 
as  the  tide  fell  they  had  to  haul  the  batteau  over.  There  were  a 
few  logs  floated  down  and  came  crosswise.  The  arks  were  lying 
about  midway  up  the  creek.  Of  course,  they  had  an  effect,  they 
stopped  the  creek  as  the  water  fell,  and  the  water  had  to  find  some 
way  to  get  out.  Don't  recollect  how  long  they  remained  there.  I 
do  not  recollect  seeing  them  before  the  dam  broke.  I  went  down 
to  see  the  dam,  and  saw  them  there,  they  stopped  the  water  and  it 
went  bodily  over  all  the  flats.  Opposite  the  old  creek,  where  the 
sluice  used  to  come  out,  that  is  about  30  or  40  feet  this  side  of  where 
the  bridge  is  now,  I  saw  some  rocks,  and  appeared  to  me  as  if  they 
were  founded  in  the  bottom,  the  opposite  side  of  the  creek,  towards 
the  Delaware.  I  did  not  take  notice  what  way  they  extended,  they 
appeared  to  be  level  with  the  rnud ;  how  large  I  could  not  tell.  I 
have  been  on  them.  Some  years  back,  I  helped  to  dig  mud  off  the 
flats,  this  side  of  the  creek,  towards  the  Point  road,  dug  for  me, 
and  I  helped  carry  it  out.  It  joined  the  Brusstar  line.  Earle  got 
it  afterwards,  don't  know  who  had  it  before :  They  had  the  privi- 
lege *of  taking  mud  out  for  their  dam.  This  was  in  1806  ;  r*cof> 
I  mean  the  dam,  not  the  present  dam,  but  the  one  before,  ^ 
close  up  to  the  bridge.  I  helped  to  carry  the  mud.  My  employers 
were  David  Faunce  and  Francis  Hoffman.  The  best  part  of  the 
dam  was  built  of  mud  from  there.  I  carried  mud  there  eleven  days. 
Had  no  scows :  hand  barrows.  The  dam  broke  in  the  night,  the 
next  morning  I  went  to  look  at  it:  it  was  forenoon  :  I  can't  tell 
whether  I  had  taken  breakfast,  or  after.  I  am  a  shoemaker  by 
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trade ;  and  fishing.  I  never  measured  the  distance  from  my  house 
to  the  dam.  I  live  in  Wood,  about  midway  between  Queen  and 
Prince  streets.  Had  not  been  on  the  bridge  the  day  before  the 
dam  broke.  There  was  a  great  body  of  water  came  down  the  creek, 
I  don't  remember  the  exact  time  of  tide  when  I  saw  it;  all  over- 
flowed. Part  of  the  dam  broke  when  I  was  there ;  came  with  great 
force.  There  had  been  heavy  rains.  I  reckon  it  took  nearly  all 
that  day,  or  more,  for  the  water  from  the  meadows  to  be  discharged. 
I  can  see  the  meadows  daily.  See  them  from  my  windows." 

John  Sexton,  called  again  by  the  defendants. — "  I  put  some 
sluices  in  that  creek  about  four  or  five  feet  above  the  arch  of  the 
bridge  on  the  upper  side,  in  1806.  Charles  West,  old  Mr.  Ball, 
and  Mr.  Norris,  managers  at  that  time.  The  meadows  above  all 
under  water.  Below,  the  course  of  the  creek  seemed  to  run  very 
close  to  the  side  of  a  building  on  the  north  side  of  the  creek,  the 
first  building  below  the  bridge,  and  I  thought  would  wash  it  away 
if  something  was  not  done.  After  it  was  stopped  sometime, 
observed  rubbish  thrown  out.  Noticed  that  the  creek  took  a  pretty 
straight  course  out  from  the  bridge,  at  that  time  it  appeared  to  take 
a  straight  course  to  low-water  mark.  Did  not  see  any  rock." 

William  Hough,  sworn. — "  Am  employed  by  Dr.  Dyott  at  the 
glass-works.  It  will  be  eight  years  the  8th  of  May  next.  At  the 
time  of  the  freshet,  the  water  was  annoying  us  a  good  deal  in 
the  glass-house  yard.  It  was  above  the  wharf.  I  had  occasion  to 
go  across  the  yard,  to  that  side  close  to  the  creek.  I  observed  that 
the  dam  above  was  bursted.  It  was  pretty  early  in  the  morning, 
7  or  8  o'clock.  Saw  a  great  deal  of  stuff,  lumber,  some  boards 
and  wood  coming  down.  I  observed  that  instead  of  going  its  usual 
course  down  the  creek,  it  made  its  way  across  the  flats ;  and  seeing 
the  water  going  a  contrary  course  to  what  I  had  seen  be-fore.  I 
began  to  look  a  little  to  see  the  reason  of  it.  I  saw,  that  not  quite 
half  way  below  the  piles,  from  there  to  the  bridge,  there  were  some 
arks  laying  across  the  creek.  I  had  seen  some  before,  very  fre- 
quently ;  they  were  arkg  loaded  with  coal.  Before  I  had  seen 
them  frequently,  but  at  this  time  I  observed  particular/y,  that  they 
did  not  rise  at  high  water.  I  saw  the  water  striking  in  a  strong 
torrent  against  these  arks,  and  then  flowing  across  the  flats.  I 
thought  it  then  my  business,  as  soon  as  the  water  fell,  to  see  the 
*coo-i  reason  why  *the  arks  did  not  rise.  When  the  water 
•"  fell  and  tide  was  down,  that  evening  or  next  morning,  I 
walked  down  the  flats,  and  believe  it  was  fifteen  or  twenty  yards 
below  the  piles ;  there  was  a  body  of  stone  put  in  the  midst  of  the 
creek  :  not  common  building  stones ;  flat  stones  rather  of  a  sandy 
nature ;  free  from  mortar,  or  any  corrosive  substance,  flat,  12  to  18 
inches  broad.  About  as  many  as  a  coal  ark  would  holu.  Good 
part  of  them  there  to  this  day.  On  this  bed  of  stone,  1* »  . 
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two  coal  arks,  connected  together  with  a  little  pin :  lay  in  a  hori- 
zontal direction,  dipping  towards  the  creek,  and  they  held  both 
water  and  coal.  From  the  edge  of  these  two  arks,  lay  five  or  six 
arks  more,  all  in  one  line — one  completely  on  Dr.  Dyott's  flats, 
and  one  or  two,  on  the  opposite  side  of  the  creek.  And  close 
adjoining  to  these  arks,  a  large  plank,  about  two  and  a  half  or 
three  inch  plank,  about  twenty  feet,  which  had  come  down,  that 
dashed  up  and  formed  a  complete  dam ;  the  water  struck  against 
this,  and  the  plank  turned  it  over  on  to  the  Dr.'s  flats;  with  the 
force  of  the  current,  and  wood  floating,  it  knocked  off  some  dirt 
about  ten  or  twelve  feet,  and  gullied  more  than  a  foot  deep.  The 
bottom  all  round  hard  and  solid,  with  a  great  many  hard  roots — 
dock.  Walked  down  round  the  point :  saw  an  old  quarter  of  a 
dollar.  Returning  back,  there  is  a  sort  of  elbow,  or  turn  in  the 
creek,  the  surface  of  a  large  rock  inclining  northwest,  about  six  or 
seven  feet  from  the  elbow — may  be  eight.  In  the  centre  of  the 
rock,  a  small  hole  about  ten  or  twelve  or  fourteen  inches  square. 
The  whole  surface  of  the  rock  appeared  not  less  than  twelve  or 
fourteen  feet  square.  Have  since  been  on  the  rock  several  times. 
It  lays,  about  an  inch  more  or  less,  four  feet  above  the  bottom  of 
the  creek.  Not  less  than  four  feet.  The  broken  pots  are  a  very 
valuable  article.  I  believe  that  not  a  piece  as  large  as  my  hand  is 
put  in  the  river.  I  believe  no  man  ever  saw  it ;  I  never  did.  The 
height  of  the  old  wharf  above  the  flats,  composed  of  three  logs  one 
upon  another,  all  of  which  are  worn  away  ;  the  bottom  one  remains 
with  the  iron.  When  we  have  taken  cinders,  &c.,  we  have  laid 
them  there,  and  notwithstanding,  there  have  been  left  from  four  to 
six  feet  within  four  or  five  years.  I  mean  the  side  wharf  next  the 
Coal  Company.  All  on  the  Delaware  side  is  a  new  wharf.  We 
have  looked  at  the  rock.  I  believe  it  was  in  the  last  spring,  proba- 
bly May  or  June,  the  last  time  we  looked  at  it.  The  logs  are 
washed  away,  by  being  rotten.  What  I  call  the  old  wharf  is  as  it 
now  stands  on  that  side ;  there  is  no  other.  The  water  at  high  tide 
runs  higher  than  the  former  height  of  the  logs  ;  difference  in  tides, 
some  not  so  high,  some  higher.  The  four  to  six  feet  have  been 
taken  away,  in  a  strait  line  from  the  first  glass-house  down  to  the 
second,  in  some  places,  four  feet,  in  some  as  much  as  six,  and  in 
some  places,  we  have  laid  mud  on  to  keep  it  from  washing  away. 
At  the  southeast  corner  of  this  old  wall ;  this  was  done  from  two 
to  four  weeks  ago.  The  cinders  and  rubbish  is  thrown  out  at  the 
glass-house  *door,  and  when  the  tide  comes  it  washes  away.  r*co.i 
More  washed  away  when  the  cinders  are  thrown  at  least  six  •• 
feet.  From  the  upper  glass-house  to  the  bridge,  there  are  logs, 
and  I  believe  there  was  a  fence.  I  believe  that  the  logs  remain  as 
they  were.  I  believe  neither  gain  or  loss.  There  is  an  old  log 
that  covers ;  through  this  is  a  kind  of  conductor.  That  log  comes 
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between  the  second  and  third  log — opens  and  there  is  a  piece  of 
leather.  I  saw  it  in  1825,  and  it  had  then  nothing  gained  or  lost. 
This  log  conducted  the  water  out  of  the  creek,  into  a  kind  of  basin 
or  reservoir,  made  to  receive  the  tide  water.  The  logs  are  all  pretty 
much  as  they  were ;  some  part  washed  away.  At  a  common  high 
tide,  the  water  will  go  over  these  logs.  The  bottom  is  bare  there 
close  up  to  the  logs,  at  low  water ;  not  more  than  a  few  inches. 
The  bottom  is  always  bare  the  whole  extent ;  one  part  six  or  seven 
feet,  in  some  places  rather  more.  I  think  it  may  be  ten  feet 
against  the  wall ;  the  end  next  the  bridge.  I  cannot  say  whether 
gain  or  loss,  at  the  place  where  the  pipe  is — may  be  a  little  gain  ; 
lower  down,  loss.  The  ground  may  have  gotten  a  little  higher, 
right  up  against  the  upper  glass-house.  The  cinders  and  rubbish 
are  thrown  out  below  there,  and  washed  away.  There  may  be 
some  broken  glass  in  it,  a  little.  About  the  general  quantity  that 
there  is  in  coal  arks,  in  those  I  hav«  spoken  of.  I  cannot  say  at 
what  time  in  the  night  the  dam  broke,  but  when  I  got  up  the  next 
day  I  saw  it.  Saw  the  arks  there  the  day  before ;  had  been  there 
two  or  three  days.  They  remained  six  to  eight  days,  during  which 
time  I  saw  the  fishermen  haul  their  boats  over — sometimes  on  the 
Dr.'s  flats." 

Michael  Dyott,  sworn. — "  I  saw  the  arks  ;  in  May  or  June,  the 
fresh.  The  water  came  down  with  tremendous  force.  Saw  two 
lines  of  arks  lying  across  the  creek.  Saw  the  plank  Several 
large  logs  drove  down  against  them.  The  water  came  with  a  tre- 
mendous force  and  was  forced  over  the  flats,  and  took  away  a  pro- 
digous  quantity  of  soil.  Have  been  there  a  little  more  than  three 
years.  Broken  pots  are  not  thrown  away ;  we  work  them  over 
again  ;  they  are  of  great  value.  Every  broken  pot  is  worth  four 
dollars.  The  ground  has  washed  away  as  much  as  five  or  six  feet 
between  the  two  glass-houses.  Had  mud  put  on  the  point." 

Benjamin  Moore,  called  again  by  defendant. — "  At  the  same 
time  that  I  took  the  course  before,  I  took  the  course  of  the  creek 
from  the  bridge  to  the  bar,  and  it  was  south  two  degrees  west.  The 
distance  from  the  bridge  to  ths  north  side  of  the  pier  is  520  feet. 
The  first  course  of  the  creek  from  the  pier  upwards  is  north  thirty- 
five  degrees  east,  as  near  as  I  could  direct  the  sight.  The  course 
above  the  bridge,  about  the  same  range  as  below  the  bridge.  From 
the  station  I  took  to  the  head  of  the  pier,  is  south  fourteen  degrees 
west.  Where  the  creek  runs  under." 

*5351       **n   l^e  course  °f  tne  tr'a^  tne  defendants  offered  in 
*  evidence  an  old  draught,  purporting   to  have  been  made 
by  Lewis  Evans,  before  the  revolution,  showing  the  course  and  situ- 
ation of  the  creek,  and   the  boundary  of  the  adjoining  land ;  the 
following   testimony   having  been  given   in   relation   to  it.     The 
admission  of  this  draught  was  objected  to  on  the  part  of  the  plan  tiff, 
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but  it  was  received  by  the  judge,  who  at  the  same  time  expressed 
great  doubt  as  to  the  propriety  of  admitting  it. 

Benjamin  Moore,  affirmed. — "  I  am  professionally  a  surveyor  ; 
live  in  Green  street,  Northern  Liberties ;  one  of  the  regulators  of 
the  Kensington  District.  I  am  well  acquainted  with  this  plan, 
Lewis  Evans's.  We  use  it  frequently  in  the  surveys  we  make  in 
the  district.  The  district,  incorporated,  extends  from  Hanover 
street  to  Norris's  line,  beyond  Gunner's  creek." 

Joseph  P.  Norris,  affirmed. — u  Lewis  Evans  was  a  surveyor  here 
formerly.  I  believe  he  made  a  map  of  the  middle  colonies.  I 
suppose  he  resided  in  Philadelphia.  I  have  had  in  my  possession 
surveys  made  by  him.  I  do  not  recollect  whether  I  have  now  or 
no.  That  I  alluded  to  was  part  of  the  township  of  Norristown, 
which  I  gave  up  to  my  brother.  I  have  seen  his  handwriting. 
This  signature  is  very  much  like  his  writing  on  the  draft  that  I 
mentioned.  I  presume  he  is  dead.  I  believe  he  died  in  prison  in 
New  York.  The  owners  of  the  ground  along  Gunner's  run  are 
sometimes  assessed.  Never  knew  this  draft  referred  to.  We  had 
one  made  in  1770 ;  I  delivered  it  up  about  a  year  ago  to  John  C. 
Browne.  I  mean  the  owners  of  the  ground  above.  Browne  was 
an  owner  above,  and  his  father  before  him.  William  Ball  was 
treasurer  of  the  Gunner's  Run  Company.  I  was  for  a  time ;  and 
John  C.  Browne.  He  lived  in  Kensington.  I  have  the  papers,  a 
number  of  them,  of  the  late  Isaac  Norris.  This  is  a  paper,  copy  of 
an  original  in  my  possession.  I  had  no  personal  acquaintance  with 
Lewis  Evans.  I  imagine  he  died  before  I  was  born.  I  imagine 
about  1760  or  1765." 

Ephraim  Haines,  affirmed. — "  I  believe  that  this  is  the  same 
paper  that  I  received  from  John  C.  Browne,  subsequent  to  this  con- 
troversy, and  took  to  the  office.  I  think  very  soon  after  the  suit 
commenced." 

Joseph  Watson,  affirmed. — "  This  book  being  in  the  possession 
of  the  Lehigh  Company,  I  returned  it  to  Mr.  Browne,  and  again 
asked  for  it  and  received  it,  and  placed  it  in  the  hands  of  Mr. 
Scott.  I  am  president  of  the  company." 

Benjamin  Moore,  called  again. — "  The  regulation  of  part  of  the 
district  has  not  been  made.  It  is  now  going  on.  The  other  sur- 
veyor is  taking  another  part.  When  be  and  I  are  together,  we 
have  referred  to  this  survey,  as  the  best  document  that  we  can  refer 
*to  ;  and  I  know  of  none  that  we  can  refer  to  for  that  time,  r*cqf» 
better  than  that.  When  I  was  appointed  regulator  of  the  «• 
district,  John  C.  Browne  was  president  of  the  corporation.  He 
told  me  that  he  had  a  plan.  George  F.  Kremmell's  plan  adopted 
by  the  court.  It  appears  to  be  nearly  a  copy  of  it.  I  do  not  know 
of  any  public  act  of  the  corporation  adopting  this  plan.  John  C. 
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Browne  lent  me  this  plan  to  take  a  copy  of  it.  I  made  a  copy  of 
it.  I  was  appointed  by  the  commissioners." 

At  the  close  of  this  evidence,  the  following  agreement  waa 
entered  into  by  the  counsel : 

"  That  the  verdict  of  the  jury  shall  be  given  for  the  defendants ; 
under  the  charge  of  the  court  that  the  title  of  the  plaintiffs  com- 
mences at  high-water  mark,  on  the  fastland,  without  prejudice  to 
the  rights  of  either  party,  or  inference  from  the  finding  of  a  jury. 
The  court  to  have  the  power  on  the  judge's  report  of  the  evidence, 
to  decide  any  question  of  fact  or  to  order  a  new  trial ;  and  all  other 
questions  of  law  to  be  considered  as  reserved." 

The  case  was  argued  by  Mr.  C.  Ingersoll  and  Mr.  J.  R.  Ingersoll, 
for  the  plaintiffs,  and  Mr.  Scott  and  Mr.  Sergeant,  for  the  defend- 
ants. 

For  the  plaintiffs  were  cited,  Blundell  v.  Cathrall,  5  Barn.  & 
Aid.  268 ;  s.  c.  7  E.  C.  L.  R.  91 ;  Freytag  v.  Powel,  1  Whart. 
536 ;  Uberoth  v.  Lehigh  Co.,  7  Hazard's  Register  293  ;  Cooper  v. 
Smith,  9  S.  &  R.  32  ;  Chambers  v.  Fury,  1  Yeates  169 ;  Act  of 
29th  March  1803 ;  King  v.  Grosvener,  2  Starkie  511 ;  s.  c.  3  E. 
C.  L.  R.  453 ;  Respublica  v.  Caldwell,  1  Dall.  150 ;  Hart  v.  Hill, 
1  Whart.  130,  137;  Commonwealth  v.  Shaw,  14  S.  &  R.  13; 
Gifford  v.  Yarborough,  15  E.  C.  L.  R.  403 ;  King  v.  Yarborough, 
10  Id.  19  ;  Peyton  v.  Smith,  5  Peters  487  ;  6  Cowen  547,  note, 
citing  Hammond  v.  McLaughlin,  Taylor's  Rep.  196 ;  Barclay  v. 
Howell,  6  Peters  512  ;  Lunt  v.  Holland,  14  Mass.  149  ;  Barber  v. 
Bates,  13  Pick.  261  ;  Adams  v.  Frothingham,  3  Mass.  360 ; 
Jacobsen's  Sea  Laws  417-18 ;  The  Gebroeders,  3  Rob.  342  ;  5  Id. 
343  ;  Conn  v.  Penn,  4  W.  C.  C.  Rep.  431 ;  Charter  of  Bristol  in 
1720,  Appendix  to  1  Dallas's  Laws  ;  Handley's  Lessee  v.  Anthony, 
5  Wheat.  373 ;  East  Haven  v.  Hemimgway,  7  Conn.  202 ;  Peck 
v.  Logwood,  5  Day  222. 

For  the  defendants  were  cited,  Act  of  1818 ;  Comyn's  Dig.  tk. 
Grant,  G.  12  ;  Penn  v.  Kline,  1  Peters'  C.  C.  Rep.  298,  note ; 
Sir  Matthew  Hale  de  Jure  Maris,  in  Hargrave's  Law  Tracts  and  6 
Cowen  537;  Commonwealth  v.  Charlestown,  1  Pick.  182;  3  Kent's 
Com.  344 ;  Carson  v.  Blaser,  2  Binn.  475 ;  Shrunk  v.  Schuylkill 
Nav.  Co.,  14  S.  &  R.  78  ;  Commonwealth  v.  Shaw,  14  Id.  1 ;  Com- 
monwealth v.  Fisher,  1  P.  &  W.  467. 

^ro-7-i        The  opinion  of  the  court  was  delivered  by 

*HusTON,  J. — This  was  an  action  of  trespass ;  and  the 
cause  turned  on  the  construction  of  the  grant  or  grants,  under 
which  the  plaintiffs  claimed ;  for  if  the  right  to  the  locus  in  quo 
was  in  the  plaintiffs,  the  defendants  were  wrongdoers. 
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At  the  opening  of  the  case  I  was  disappointed,  in  that  a  more 
careful  search  for  original  papers  had  not  been  made  in  the  land 
office,  and  for  the  deed  from  Gunner  Rambo  to  Major  George  Lil- 
lington,  and  other  deeds  from  that  time  down.  Those  papers  might, 
and  I  still  suppose,  would  have  put  at  rest  all  the  disputed  facts  in 
this  cause. 

We  must  however  decide  on  what  is  before  us ;  and  when  the 
cause  comes  again  before  a  court,  if  there  is  no  other  evidence, 
they  must  decide  on  that.  The  last  part  of  my  remark  will  not 
be  disputed ;  but  long  experience  has  taught  me  that  where  a  new 
trial  is  granted  by  this  court,  the  cause  goes  back  with  a  heavy 
weight  in  one  of  the  scales,  and  it  is  always  asserted,  and  some- 
times believed,  that  a  different  result  cannot  be  given  to  the  cause, 
without  disrespect  to  this  court ;  whereas  in  truth  every  original 
title  may,  by  long  use,  by  long  neglect,  by  long  intrusion  of  others, 
or  by  many  other  matters,  be  limited  or  extended,  especially  where 
the  boundaries  are  in  any  degree  vague  ;  and  in  all  new  trials  it  ia 
possible,  there  may  be  a  different  finding  of  the  facts,  and  different 
evidence  from  that  at  first  adduced. 

The  original  grant  under  which  the  plaintiffs  claim,  as  exhibited 
to  us,  in  what  I  suppose  to  be  what  is  since  called  a  warrant  of 
acceptance,  is  in  these  words :  u  The  first  piece  of  land  beginneth 
at  the  mouth  of  Gunner's  creek  ;  from  thence  running  up  the 
several  courses  of  the  Delaware  river  to  a  corner  post  of  Peter 
Nelson's  land;  then  N.  16°  W.  by  said  Nelson's  land,  110  perches 
to  a  corner  white  oak  standing  near  unto  the  above  said  Gunner's 
creek  ;  from  thence  following  down  the  several  water-courses  thereof 
to  the  place  of  beginning ;  being  fifty-four  acres  of  land,  swamp 
and  cripple."  The  grant  is  to  Gunner  Rambo,  old  renter.  I  need 
not  recite  the  course,  &c..  of  the  other  parcels  granted  ;  the  one  of 
them  is  of  swamp,  meadow  and  cripple,  between  Nelson's  fastland 
and  the  Delaware.  This  land  granted  to  Rambo,  and  other  adjoin- 
ing land  had  become  the  property  of  Anthony  Palmer,  who,  on  the 
21st  of  March  1728,  granted  to  the  ancestors  of  the  plaintiff  six 
hundred  and  seventy-six  acres,  besides  the  flats  thereto  belonging ; 
the  description  is,  "  Beginning  at  the  mouth  of  Gunner's  creek  and 
running  up  said  creek  on  the  several  courses  thereof  291  perches 
to  a  line  of  Robert  Rawle's  land;"  it  then  gives  the  courses  and 
distances,  and  corners  and  names  of  those  on  whom  it  bounds  till 
it  strikes  another  creek  ;  "  thence  down  the  same  247  perches  to 
the  river  Delaware ;  thence  down  the  said  river  572  perches  to  the 
beginning." 

*The  proof  is,  that  the  tide  went  up  Gunner's  run  a      r*£QQ 
mile  or  more;  and  on  the  24th  of  February  1770,  an  act  »• 
of  assembly  was  passed,  authorizing  the  owners  to  protect  the  low 
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lands  on  this  creek  from  being  overflowed,  by  a  dyke  or  bank,  and 
a  sluice  or  sluices  in  it. 

If  there  is  any  point  settled  in  Pennsylvania  relating  to  land 
titles,  it  is  that  where  a  grant  or  survey  is  bounded  on  a  river  or 
creek,  it  extends  to  that  river  or  creek,  and  except  in  the  case  of 
large  navigable  streams,  extends  to  the  middle  of  the  creek :  and 
whatever  may  have  been  or  may  be  imagined  in  this  vicinity,  I 
think  that  where  a  man's  grant  or  his  survey  calls  for  a  creek  or  river, 
no  lawyer  of  any  reputation  would  contend  that  another  could  come 
between  him  and  the  creek  or  river,  and  cut  him  off  from  it ;  and 
where  the  courses  and  distances  on  the  creek  or  river  are  given, 
and  on  examination  it  is  found,  they  'do  not  closely  follow  the 
stream,  it  does  not  alter  the  case.  A  surveyor  cannot  run  a  curve 
line  with  his  compass;  and  courses  and  distances  may  have  been 
taken  incorrectly,  or  an  error  may  have  been  made  in  making  out 
the  return  of  survey ;  but  if  a  creek  is  returned  as  the  line,  there 
can  be  no  mistake  as  to  it ;  it  is  the  line ;  and  courses  and  distances 
along  it  are  disregarded.1 

I  do  not  understand  that  in  this  case  these  principles  have  been 
denied  or  controverted.  The  contest  is  not  whether  the  plaintiff's 
right  extended  to  Gunner's  run  ;  but  where  Gunner's  run  or  the 
mouth  of  Gunner's  run  is ;  and  this  again  is  subdivided. 

I  shall  not  examine  the  doctrines  and  cases  of  construction  of 
grants,  for  the  cardinal  one  supersedes  inquiry  as  to  the  rest.  I 
mean  that  every  grant  is  to  be  construed  according  to  the  intention 
of  the  parties.  The  grant  is  to  begin  at  the  mouth  of  Gunner's 
run  and  to  extend  up  it  by  its  several  courses  ;  there  is  no  ambigu- 
ity in  this  ;  if  there  had  been,  universal  usage  and  uniform  decision 
have  affixed  the  meaning, 

The  mouth  of  Gunner's  creek  must  mean  the  place  where  it  dis- 
charges its  waters  into  the  Delaware ;  if  it  meant  the  point  beyond 
which  the  tide  did  not  stop  its  current,  or  swell  beyond  its  bank, 
then  the  mouth  was  a  mile  from  the  spot  in  dispute  ;  which  is  not 
pretended.  But  it  is  contended  that  this  grant  means,  "  beginning 
at  high-water  mark  above  the  mouth  of  Gunner's  run ;"  but  this 
would  be  a  different  grant,  and  as  high-water  mark  for  a  mile  up 
the  creek  was  different  from  the  channel  of  the  creek  at  low  water, 
this  construction  would  cut  Rambo  from  this  creek  ;  he  would  touch 
it  nowhere;  and  besides  what  meaning  must  we  give  to  the  word?, 
fifty-four  acres  of  land,  swamp  and  cripple. 

It  is  contended,  that  flats  are  different  from  swamp  and  cripple 
it  may  be  so  ;  since  this  grant,  however,  we  have  proof  that  more 
than  one  range  of  timber  and  board-raft  have  laid  at  high  tide  and 
low  tide  on  what  are  now  called  flats ;  and  a  hundred  small  craft 

1  See  5  Watte  459. 
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have  been  passing  over  these  flats   daily ;  and   it   is  possible   that 
vegetation  *extended  at  one  time  much  nearer  the  low-water   [-*COQ 
mark  of  the  river  and  creek  than  it  now  does.     I  shall  sup-    '- 
pose,  however,  that  in  this  respect,  the  appearance  was  always  what 
it  now  is. 

We  then  come  to  the  question,  what  right  has  the  owner  of  land 
adjoining  and  bounded  by  the  Delaware  or  Schuylkill,  to  the 
ground  over  which  the  tide  runs  every  day,  and  which  is  left  free 
from  water  every  day.  This,  if  it  is  still  a  question,  is  an  import- 
ant question.  The  general  proposition,  that  the  owner  has  a  right, 
restricted  by  the  fact,  that  the  river  is  a  highway,  does  not  seem  to 
be  denied  ;  for  the  defendant  showed  a  deed  for  the  flats  between 
his  fast-land  and  low  water,  and  claims  to  low  water  by  that  deed, 
and  puts  his  right  to  go  beyond  low  water,  on  permission  of  the 
wardens. 

It  seems  to  me,  that  writers  and  courts  from  Sir  Matthew  Hale 
to  this  time,  agree  on  this  subject ;  different  cases  have  brought 
the  question  in  different  shapes  before  courts.  It  seems  agreed, 
that  between  low  water  and  ordinary  high  water  of  the  ocean,  and 
wherever  the  tide  ebbs  and  flows,  is  part  of  the  common  highway, 
over  which  all  citizens  and  aliens  may  sail.  In  England,  this  is 
said  to  be  vested  in  the  king ;  here  it  is  in  the  state.  There  and 
here,  originally,  goods  might  be  landed  anywhere,  on  permission 
from  the  owner  of  the  adjacent  land  ;  now  in  both  countries,  on 
account  of  revenue,  ports  of  entry  are  established,  at  which 
alone  certain  goods  can  be  legally  landed,  except  in  case  of  storm 
or  distress. 

There  and  here  the  government  have  exercised  the  right  of  build- 
ing wharves,  &c.,  for  the  improvement  and  convenience  of  trade, 
on  the  intermediate  space  between  high  and  low  tide,  and  beyond 
low  tide ;  but  I  know  of  no  instance,  either  in  that  country  or  this, 
where  it  has  been  held  that  one  man  can,  of  his  own  right,  or  by 
the  permission  of  any  officer  of  government,  build  a  wharf  on  the 
property  of  his  neighbor.  I  do  not  say  any  thing  of  acts  of  the  legis- 
ture,  for  the  improvement  of  a  city  or  port,  where,  if  the  owner 
refuses,  certain  persons  may  erect  for  him,  and  charge  him  with 
the  expense ;  such  or  similar  laws  have  been  ;  I  am  not  speaking 
of  such  cases. 

Our  acts  of  assembly  would  seem  to  have  recognised  the  right 
of  the  owner  to  erect  wharves  down  to  low-water  mark.  The  act 
of  the  7th  of  February  1818,  is  supposed  to  have  limited  this,  and 
to  have  required  the  sanction  of  the  wardens  even  for  this.  I  do 
not  consider  it  necessary  to  discuss  this  point ;  at  all  events,  the 
person  applying  must  show  a  right  to  the  place  to  the  wardens ; 
but  their  permission  is  not  evidence  that  he  has  a  valid  right ;  they 
have  no  power  to  cite  parties  or  try  titles ;  but  it  shows  that  none 
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could  lawfully  build  a  wharf,  but  he  who  had  a  right  to  the  place 
where  it  is  built. 

We  corue  back  to  the  question,  was  the  land  where  this  wharf  is 
erected,  the  property  of  the  plaintiff?  A  good  deal  was  said  about 
the  right  of  fishing  being  limited  to  a  right  angle  line  from  the 
**>4fn  shore.  *The  act  of  1809,  section  10,  provides,  "That  if 
J  any  person  or  persons  whatever  shall  cast  or  lay  out  any 
seine  or  net  into  the  river  Delaware,  within  the  jurisdiction  of  this 
state,  beyond  the  right  angle  of  the  shore,  and  where  his  line 
strikes  the  river  at  low-water  mark,  in  going  out,  or  suffer  it  to 
swing  beyond  the  right  angle  of  the  shore  of  the  river,  and  where 
his  line  strikes  it  at  the  water  mark  coming  in,"  &c.  The  act  of 
1785,  in  the  sixth  section  says,  "where  two  live  adjoining  each 
other  on  the  same  side,  each  shall  have  the  right  of  fishing  opposite 
his  own  land ;  the  position  of  which  pool  is  to  be  by  continuing  the 
course  of  the  division  line  or  lines  of  the  persons  next  adjacent." 
This  act  relates  to  the  Schjiylkill.  There  is  nothing  in  these  acts 
in  favor  of  the  defendants  ;  and  they  show  the  understanding  of  the 
legislature,  that  the  owner  of  the  fast-land  had  a  right  between 
high  and  low-water  mark  ;  the  extent  of  which  on  the  river,  was 
to  be  ascertained  by  continuing  the  lines  of  his  land  which  came  to 
the  bank  of  the  fast-land.  The  line  of  the  plaintiff  is  Gunner's 
creek.  Gunner's  creek  is  where  the  water  of  that  creek  flows, 
when  the  tide  permits  it  to  flow ;  and  the  mouth  of  Gunner's  creek 
is  where  it  flows  into  the  Delaware,  when  the  tide  permits  it  to 
flow  ;  and  is  the  same  at  high  water  as  at  low  water. 

As  to  the  possession  of  the  plaintiff:  possession  of  the  inclosed 
land  is  possession  of  fhe  flats.  That  rafts  and  boats  at  high  water 
passed  over  the  flats  amounts  to  nothing.  The  right  of  the  plain- 
tiff was  subject  to  this  right  in  the  public  at  high  water ;  but  this 
right  of  the  public  to  sail  over  the  flats  in  high  water,  is  totally 
different  from  the  right  of  an  individual  to  erect  a  wharf,  and  keep 
possession,  for  his  own  emolument,  at  all  states  of  water. 

There  were  two  papers  offered ;  one  was  what  was  called  Lewis 
Evans's  plot  of  the  Palmer  estate,  on  the  opposite  side  of  Gunner's 
creek.  I  do  not  say  that  in  no  case  can  a  draft  of  adjoining  lands, 
though  not  in  the  land  office,  be  given  in  evidence  in  a  contest 
about  the  extent  and  boundary  of  adjoining  land.  This  purports 
to  be  a  solemn  partition  of  land  by  heirs,  accompanied  by  a  draft ; 
but  it  does  not  extend,  as  an  act  of  the  parties  to  Gunner's  creek  ;  the 
southwest  side  of  Gunner's  creek  from  the  road,  and  for  some  dis- 
tance down  the  road,  was  not  included  in  the  partition  then  made ; 
it  is  stated  to  be  the  property  of  Dr.  Shippen,  in  fee.  The  sur- 
veyor ascertained  the  lines  of  it,  where  it  adjoined  the  lands  of 
Palmer's  heirs ;  though  his  doing  so  would  not  bind  Dr.  Shippen ; 
much  less  can  the  courses  and  situation  of  the  creek  and  river,  at  a 
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distance  from  the  Palmer  estate,  affect  the  plaintiff.  There  is  no 
presumption  that  the  creek  and  river  were  laid  down  from  actual 
survey.  His  duty  did  not  require  him  to  survey  them.  And  if  it 
had  been  observed  that  the  land  southwest  of  the  creek  had  not 
been  the  subject  of  partition,  and  that  no  courses  and  distances 
were  set  down  *along  that  part  of  the  creek  or  the  river,  I  r*c*-\ 
think  it  would  not  have  been  admitted. 

The  paper  in  the  handwriting  of  John  Lukens,  was  also  admit- 
ted. It  is  thus,  "16th  March  1773,  being  called  upon  to  go  in 
company  with  Hugh  Roberts,  Joseph  Fox  and  Charles  West,  to 
the  bridge  over  Gunner's  run  or  creek,  on  the  road  to  Point-no- 
Point,  and  after  placing  a  surveying  instrument  over  where  they 
said  the  middle  of  the  creek  formerly  was,  they  set  the  course  to 
the  place  they  said  the  creek's  mouth  at  low-water  mark  was.  The 
same  was  found  to  be  S.  7°  E.  from  the  same  station  the  chimney 
of  Marmaduke  Cooper's  new  house  bears,  S.  15°  E.,  and  the  steeple 
of  Christ  Church  bears  S.  43°  45'  W.  Carefully  examined," 
&c.  The  acts,  and  in  some  cases  the  declarations  of  a  surveyor 
when  executing  a  warrant,  are  evidence :  but  after  a  survey  has 
been  executed  and  returned,  neither  his  acts  nor  declarations  can 
affect  the  right  of  the  owner.  But  the  objection  to  this  paper  is, 
in  addition  to  what  I  have  said,  that  we  don't  know  the  gentlemen 
named ;  we  don't  know,  and  nothing  in  this  case  raises  even  a  pre- 
sumption that  either  of  them  had  any  interest  in  the  lands,  even 
near  this  spot.  The  mouth  of  the  creek  is  taken  from  their 
information ;  John  Lukens  don't  pretend  that  he  saw  it.  Now 
it  will  not  do  that  a  title  shall  depend  on  the  parol  declara- 
tions and  unofficial  acts  of  any  men,  however,  respectable  they 
may  have  been.  The  law  for  embanking  out  the  tide  had  passed 
in  1770,  and  it  is  probable  they  met  to  settle  something  or  some 
right  up  the  creek. 

The  case  of  Blundell  v.  Cotterell,  decides  that  although  the 
king  or  the  public  may  sail  over  land  covered  by  the  tide  when 
up,  yet  the  owner  of  the  adjacent  fast-land  can  support  tres- 
pass against  one  entering  on  and  exercising  acts  of  ownership, 
at  low  water.  And  it  must  be  so :  if  wharves  can  be  erected 
between  a  man  and  a  river,  why  not  houses  ?  and  if  he  has  no 
remedy,  a  stranger  or  strangers  may  come  between  him  and  the 
river  and  make  his  farm  what  is  called  a  dry-land  farm  ;  he  may 
have  no  place  at  which  to  water  his  cattle.  We  are  then  of 
opinion  the  plaintiff  has  a  right  to  the  run  and  to  half  of  the 
run :  if  the  boundary  of  the  run  on  his  side  is  flats  covered 
with  water  at  high  tide,  still  he  has  such  right  to  and  interest 
as  that  no  person  can  come  between  him  and  the  run  or  erect  a 
wharf  or  anything  else  on  the  plaintiff's  side  of  the  run ;  and 
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that  this  right  extends  to  the  river  at  low-water  mark,  and  to  the 
mouth  of  the  creek  at  low-water  mark. 

There  is  some  contrariety  in  the  testimony  as  to  where  the  mouth 
of  the  run  was,  and  where  it  is  ;  if  it  is  different  from  what  it  was, 
if  this  change  has  been  gradual,  and  arising  from  the  creek  and 
river  solely,  the  alteration  is  the  gain  or  loss  of  the  different  own- 
ers on  different  sides  ;  but  if  it  has  been  occasioned  by  the  acts  of 
the  parties,  the  act  of  one  party  shall  not  injure  the  other.  We 
hear  of  a  dam  on  the  creek  breaking,  of  the  channel  of  the  creok 
*~491  naving  at  *that  time  been  obstructed  by  loaded  arks  lying 
J  in  it  or  sunk  in  it,  and  that  this  forced  the  current  across 
the  plaintiff's  flats  and  wore  a  channel  above  the  former  mouth  of 
the  creek  ;  if  this  were  so,  it  will  not  alter  the  right  of  the  plain- 
tiff; we  are  told  the  wharf  is  built  so  as  to  obstruct  half  the 
channel  of  Gunner's  creek,  and  that  above  the  wharf  material  wag 
taken  to  fill  the  wharf,  and  that  thus  part  of  the  present  outlet  of 
the  creek  is  above  and  part  below  the  wharf;  if  this  be  so,  and  the 
change  was  the  consequence  of  acts  done  by  the  defendants,  this 
will  not  alter  the  right,  nor  give  to  one  or  take  from  the  other. 
With  these  observations  we  leave  it ;  if  the  defendants  please  they 
may  have  a  new  trial  as  to  where  the  mouth  of  Gunner's  creek  was 
and  is,  and  if  there  is  any  change,  how  it  was  produced. 

Cited  by  Counsel,  9  Watts  232;  10  Id.  65;  8  W.  A  S.  442;  1  Barr  3H : 
7  Id.  357 ;  10  Harris  63.  II  10  Smith  341  ;  13  Id.  72 ;  Ibid.  220;  Ibid.  272.  || 

Cited  by  the  Court,  8  Watts  477  ;  10  P.  F.  Smith  343.  ||  As  to  the  title 
of  a  riparian  owner :  Tinicum  Fishing  Co.  r.  Carter,  1 1  Smith  30 ;  Wain- 
wright  v.  McCullough,  13  Id.  74  ;  and  where  the  return  of  the  survey  makea 
a  navigable  river  one  of  the  boundaries:  Wood  v.  Appeal,  13  Smith  221,  224; 
as  to  the  interpretation  of  the  act  of  1809  as  to  the  method  of  extending  the 
lines  from  the  fastrland:  Kreiter  ».  Bigler,  12  W.  N.  C.  319.11 
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Wood  and  Others  against  Connell  and  Others. 

Carter  against  The  Same. 

Bell  and  Another  against  The  Same. 

Meredith  and  Another  against  The  Same. 

1.  In  an  action  againat  A.,  B.  and  C.  as  partners,  to  recover  the  price  of 
goods  sold  and  delivered  to  A.,  where  the  defence  was  that  the  articles 
of  partnership  were  entered  into  through  fraud  on  the  part  of  A.  and  never 
actually  carried  into  effect,  it  was  held,  that  the  plaintiffs  might  give  in  evi- 
dence an  assignment  by  A.  of  all  his  estate  and  effects  to  B.,  in  which  B.  was 
preferred,  and  the  proceedings  of  B.  under  the  assignment. 
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2.  The  paintiffs  sold  goods  to  A.,  who  afterwards  made  an  assignment  to 
B.,  in  which  B.  was  a  preferred  creditor.     The  assignment  stipulated  for  a 
release,  which  was  executed  by  the  plaintiffs.     Afterwards  the   plaintiffs, 
understanding   that  A.  was  a  dormant  partner  of  B.  and  C.,  brought  suit 
against  the  three  for  the  price  of  the  goods  sold.     The  writ  was  returned  n. 
e.  i.  as  to  A :  Held,  that  A.  was  not  a  competent  witness  for  the  other 
defendant. 

3.  Where  notice  has  been  given  to  a  party  to  produce  books  or  papers  on 
the  trial  of  the  cause,  and  he  is  sworn,  and  states  that  the  books  or  papers 
required  are  not  in  his  possession,  he  cannot  be  examined  by  the  counsel 
generally  as  to  the  merits  or  gist  of  the  cause.     The  case  does  not  resemble 
in  this  respect  that  of  a  bill  of  discovery  in  chancery. 

4.  To  exonerate  a  dormant  partner  from  liability  to  creditors,  on  the  ground 
of  fraud  practised  upon  him  by  the  ostensible  party,  actual  fraud  must  be 
proved  by  him.     It  is  *not  sufficient  for  him  to  show  that  the  other    r*5jo 
partner  was  largely  indebted  at  the  time  of  entering  into  the  part-    L  *- 
nership,  without  also  proving  inquiry  into  the  circumstances  of  the  latter, 
and  imposition  practised  upon  himself. 

5.  The  assent  of  one  or  two  partners  to  a  contract  made  by  the  other  part- 
ner for  the  junction  of  the  firm  with  a  third  person  in  another  partnership, 
may  be  inferred  from  circumstances  ;  and  such  assent  may  be  implied  from 
the  acts  of  one  of  the  parties,  the  declarations  of  another,  and  the  conduct 
of  a  third,  taken  together. 

THE  first  three  of  these  actions  were  tried  together  (by  consent) 
before  Sergeant,  J.,  at  a  Court  of  Nisi  Prius,  held  in  Philadelphia, 
on  the  18th  of  November  1836.  The  fourth  case  was  tried  before 
Rogers,  J.,  at  a  Nisi  Prius  in  Philadelphia  on  the  30th  of  Novem- 
ber 1836.  A  verdict  was  rendered  in  each  case  for  the  plaintiffs  ; 
and  they  now  come  before  the  court  on  a  motion  for  a  new  trial. 

The  first  suit  was  brought  by  Joseph  Wood,  Thomas  Wood, 
Thomas  Bowman  and  Richard  C.  See,  trading  under  the  firm  of 
J.  &  T.  Wood  &  Co.,  against  John  Connell,  Francis  Worley  and 
Thomas  Welsh,  copartners  under  the  firm  of  John  Connell  &  Co. ; 
the  second  suit  was  by  Durden  B.  Carter ;  the  third  by  Samuel 
Bell  and  Henry  Sterling,  trading  under  the  firm  of  Bell  &  Sterling  ; 
and  the  fourth  by  Thomas  Meredith  and  Edward  Spencer,  who  sur- 
vived Thomas  Mummy,  late  trading  under  the  firm  of  Mummy. 
Meredith  &  Co.,  against  the  same  defendants. 

The  actions  were  in  assumpsit,  for  goods  alleged  to  have-  been 
sold  and  delivered  by  the  respective  plaintiffs  to  the  defendants. 
Process  had  not  been  served  upon  John  Connell.  The  other  defend- 
ants pleaded  non  assumpserunt. 

The  plaintiffs  having  proved  the  sale  and  delivery  of  the  goods 
to  John  Connell :  viz.  by  Wood  &  Co.  on  the  9th  of  June  1829, 
by  Carter  on  the  8th  of  June  1829,  by  Bell  &  Sterling  on  the  1st 
of  September  1828  and  by  Mummy  &  Co.  on  the  3d  of  June  1829, 
gave  in  evidence  the  following  papers  : 

"  Memorandum  of  John  Connell's  situation  in  business,  accord- 
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ing  to  his  representation  of  it,  on  the  1st  of  April  1828,  including 
sales  made  out  of  his  stock,  to  the  1st  of  April  1828  : 
Amount  of  stock  belonging  to  Anderson  &  Co., 

taken  by  John  Connell,  April  1st  1828,  $9,044  00 

Amount  of  goods  in  Philadelphia,  bought  by  John 

Connell,  in  Philadelphia,  in  May  1828,  "  9,959  04 

Amount  of  stock  belonging  to  Anderson  &  Co.,  in 

the  retail  store,  taken  by  John  Connell,  1st  April 

1828,  .        .        •        .        .        .        .  9,130  36 


*,133  40 

for  sales  made  from  1st  April  to 
August  1st  1828,  .        ..       .  11,45396 

$16,679  44 

Deduct  for  amount  of  goods  sent  to  Cin- 
cinnati, ....         $1,700 
Deduct  for  goods  in  the  hand  of  auctioneer,  2,600 

4,300  00 


Balance  on  hand  1st  August  1828          .         ...      $12,379  44 


"  The  foregoing  schedule  exhibits  the  amount  of  goods  in  the 
hands  of,  and  belonging  to  John  Connell,  merchant  of  Pittsburgh, 
state  of  Pennsylvania,  on  the  1st  day  of  August  1828 ;  which 
goods,  or  the  amount  thereof,  he  agrees  to  hold  subject  to  a  co- 
partnership, now  about  to  be  formed  between  him  and  Francis 
Worley,  merchant,  residing  in  Philadelphia,  and  Thomas  Welsh, 
merchant,  residing  in  Baltimore,  and  trading  under  the  name  and 
firm  of  Worley  &  Welsh,  in  the  city  of  Philadelphia ;  and  further, 
the  said  John  Connell  agrees  to  place  in  the  said  copartnership  now 
about  to  be  formed,  the  above  amount,  $12,379.44,  at  the  rate  or 
value  of  $9000,  and  to  be  received  and  taken  by  the  above-named 
parties,  at  the  specie  value  of  $9000. 

"  In  witness  whereof,  we  have  subscribed  our  names,  the  1st 
September  1828.  JOHN  CONNELL, 

WORLEY  &  WELSH." 

"  Articles  of  agreement  and  copartnership  entered  into,  and 
agreed  upon,  by  John  Connell,  residing  in  the  city  of  Pittsburgh, 
state  of  Pennsylvania,  on  the  one  part,  and  Francis  Worley, 
merchant,  residing  in  the  city  of  Philadelphia,  and  Thomas  Welsh, 
merchant,  residing  in  the  city  of  Baltimore,  on  the  other  part; 
witnesseth  that  the  above-named  John  Connell,  of  the  city  of 
Pittsburgh,  and  the  above-named  firm  of  Worley  &  Welsh,  of  Phila- 
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delphia,  have  this  day  formed  and  entered  into  a  copartnership,  to 
carry  on  and  conduct  the  mercantile  business,  under  the  name  of 
John  Connell,  in  the  city  of  Pittsburgh,  and  state  of  Pennsylvania, 
on  the  following  terms  :  The  said  John  Connell  does  agree  and 
hereby  bind  himself,  his  heirs,  executors,  administrators  and  assigns, 
to  place  in  the  said  concern  as  above-named,  the  amount  and  full 
value  of  $12,379.44,  of  goods  or  merchandise,  agreeably  to  the 
annexed  statement ;  the  same  to  be  taken  and  held  by  the  above- 
named  parties,  at  the  specific  value  of  $9000,  as  a  capital  stock 
in  trade.  And  the  above-named  firm  of  Worley  &  Welsh,  agree 
and  bind  themselves,  their  heirs,  executors  and  administrators,  to 
place  in  the  above-named  copartnership,  or  let  remain  in  the 
hands  of  the  concern  in  Pittsburgh,  carried  on  under  the  name  of 
John  Connell,  *the  amount  of  $2000  out  of  the  bill  of  r#cAK 
goods  or  merchandise  bought  in  the  name  of  John  Connell,  ' 
from  the  firm  of  Worley  &  Welsh,  under  date  of  the  26th  August 
1828  ;  and  they  further  agree  and  bind  themselves,  to  place  in  the 
above  concern,  or  let  remain  out  of  the  goods  bought  subsequently 
to  the  date  thereof,  for  the  concern  of  John  Connell,  the  further 
sum  of  $3000.  The  said  $3000,  it  is  however  agreed  upon,  is 
not  to  be  placed  in  said  concern  of  John  Connell,  before  the  1st  day 
of  July  1829,  unless  it  can  be  made  convenient  to  the  firm  of 
Worley  &  Welsh.  And  it  is  further  agreed  upon  by  the  parties 
hereto  named,  that  on  and  after  the  1st  of  March  1829,  the  busi- 
ness of  the  concern  shall  allow  John  Connell  an  interest  of  six  per 
cent,  per  annum,  on  $7000  ;  and  after  the  said  Worley  &  Welsh, 
shall  have  placed  the  additional  sum  of  $3000  in  the  business, 
which  will  then  make  a  capital  stock  of  $5000,  placed  in  the  con- 
cern by  them,  then  the  concern  shall  allow  to  John  Connell  an 
interest  of  six  per  cent,  per  annum,  on  $4000.  It  is  further  under- 
stood and  agreed  upon  by  the  parties  herein  named,  that  after  pay- 
ing the  expenses  necessary  or  unavoidably  accruing  in  the  business, 
then  there  shall  be  an  equal  division  of  the  profits  that  may  or  shall 
be  made  in  the  business ;  that  is  to  say,  one-half  to  John  Connell, 
and  one-half  to  Worley  &  Welsh.  And  it  is  further  agreed  by  the 
said  parties  herein  named,  that  the  copartnership  shall  continue  to 
exist  for  the  term  of  three  years,  from  the  date  thereof,  unless 
sooner  dissolved  by  the  mutual  consent  of  the  partners. 

"  In  witness  we  have  hereto  subscribed  our  names,  the  1st  Sep- 
tember 1828.  JOHN  CONNELL, 

WORLEY  &  WELSH." 

It  was  agreed  that  the  name  of  the  firm,  Worley  &  Welsh,  was 
written  in  both  places  in  which  it  is  signed  in  the  foregoing  paper, 

.       _.          .     ._,_     ¥  o       o  r   r 

by  r  rancis  Worley. 

The  statement,  or  "  memorandum  of  John  Council's  situation  in 
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business,"  and  the  "articles  of  agreement,"  were  written  upon  the 
same  sheet  of  paper  :  the  latter  immediately  following  the  former. 

The  plaintiffs  also  proved  that  goods  sold  by  them  to  Connell 
were  sent  to  the  store  of  Worley  &  Welsh  ;  and  read  in  evidence 
(the  books  having  been  produced  upon  notice)  the  ledger  of  Wor- 
ley &  Welsh,  at  pages  467-497,  &c.,  containing  the  account  of 
John  Connell. 

The  day-book  of  Worley  &  Welsh,  at  page  78,  and  date  of  2d 
September  1828,  showing  "  bills  payable,"  charged  to  John  Con- 
nell, $2,169.36. 

The  saZes-book  of  Worley  &  Welsh,  under  date  of  26th  and 
28th  August  1828,  showing  sales  to  John  Connell,  $4,084.29. 

John  Connell's  ledger,  at  page  71,  containing  account  with  Wor- 
*r  lfri  ley  *&  Welsh,  beginning  17th  October  1828,  and  ending 
I  15th  May  1829. 

The  same  ledger,  at  page  148,  containing  an  account  with 
Thomas  Welsh  of  Baltimore. 

The  same  ledger,  pages  22,  23,  24,  "bills  payable  "  account. 

The  same  ledger,  pages  37,  54,  a  profit  and  loss  account,  and 
page  16,  John  Connell's  own  account. 

The  plaintiff  then  offered  in  evidence,  an  assignment  for  the 
benefit  of  creditors,  dated  21st  July  1829,  from  John  Connell  to 
Francis  Worley,  preferring  in  the  first  class,  Worley  &  Welsh, 
A.  McDonald,  Daley  &  Co.,  William  Lippincott,  H.  Holdship  & 
Son,  Barnitz  &  Shaub,  Robert  Patterson,  Jacob  David,  John  Latta 
&  Co.,  and  John  White  &  Co.  The  preference  to  Worley  &  Welsh, 
was  to  the  extent  of  $11,323.22,  the  amount  of  acceptances  or  ad- 
vances, and  did  not  cover  the  further  sum  of  $1,470,  due  for  goods 
sold.  The  preference  to  the  others  above  named,  were  for  the  full 
amount  of  their  claims. 

The  counsel  for  Worley  &  Welsh  opposed  the  admission  of  this 
assignment  in  evidence.  Their  objections  were  overruled,  and  it 
was  read. 

The  plaintiffs'  counsel  next  gave  in  evidence  a  correspondence 
between  John  Connell  and  Worley  &  Welsh — and  letters  from 
Worley  &  Welsh  to  Thomas  Welsh,  and  from  Thomas  Welsh  to 
Francis  Worley.  Also  certain  entries  in  John  Connell's  blotter, 
under  date  of  15th  May  1829  ;  and  also  in  Worley  &  Welsh's  day- 
book, p.  124,  132,  144.  Also,  sundry  drafts  by  John  Connell  on 
Worley  &  Welsh,  and  one  by  Thomas  Welsh  on  John  Connell. 

A  witness  produced  by  the  plaintiffs,  proved  that  Welsh,  who 
resided  in  Baltimore,  was  occasionally  in  Philadelphia,  and  at  the 
store  of  Worley. 

The  defendants  then  gave  in  evidence,  the  counterpart  of  the 
articles  of  agreement  of  the  1st  September  1828,  subscribed  as 
the  one  already  produced,  on  which  was  the  following  endorse- 
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ments ;  the  whole  paper  being  in  the  handwriting  of  Francis  Wor- 
ley,  excepting  the  signature  of  John  Connell,  which  was  admitted, 
to  be  genuine. 

"June  1st,  1829. 

We,  the  subscribers,  parties  to  the  within  agreement,  do  hereby 
mutually  agree  to  revoke,  annul  and  make  void,  said  instrument  of 
writing,  from  the  date  of  the  same,  for  reason  of  inability  to  fulfil 
the  stipulations  as  named  therein,  by  the  parties  of  the  first  part, 
and  the  parties  of  the  second  part,  having  never  received  any  part 
or  portion  of  profits  therefrom,  and  hereby  agreeing  to  relinquish 
all  *  claims  to  the  same,  it  is  agreed  this  instrument  shall  r*ri7 
be  null  and  void  from  its  date,  as  though  it  had  never  ex-  * 
isted  ;  and  it  is  hereby  further  acknowledged  arid  declared  by  us, 
that  there  never  has  been  any  contracts  or  liabilities  incurred  by 
virtue  of  it,  or  from  a  knowledge  of  its  existence. 

In  witness  of  the  same,  we  have  hereunto  subscribed  our  names 
and  firm.  JOHN  CONNELL, 

WORLEY  &  WELSH." 

Parol  evidence  was  also  given  on  the  part  of  the  defendants,  with 
the  view  of  showing  that  no  partnership  existed  in  point  of  fact,  at 
the  date  of  the  sale  of  the  goods  ;  and  that  at  all  events,  Welsh  was 
not  privy  to  the  agreement.  Evidence  was  also  given  on  both 
sides  in  relation  to  the  presence  of  John  Connell  in  Philadelphia, 
at  the  date  of  the  alleged  revocation  of  the  articles  of  agreement. 

The  defendants  also  offered  in  evidence  the  deposition  of  Connell, 
taken  under  a  commission,  with  his  cross-examination,  which  was 
made  with  a  reservation  of  the  right  to  object  to  the  competency  of 
the  witness.  The  court  rejected  this  testimony. 

In  the  cases  tried  before  Judge  Sergeant,  the  jury  were  charged 
in  substance  as  follows  : 

These  cases  depend  more  on  questions  of  fact  than  of  law.  The 
legal  principles  involved,  seems  to  me  to  have  been  settled  on  for- 
mer trials.  The  sales  of  goods  were  made  by  the  plaintiffs,  about 
the  8th  or  9th  of  June  1829,  except  the  first  sale  by  Bell  and 
Sterling,  which  was  on  the  1st  of  September  1828,  the  date  of  the 
articles  of  copartnership.  This  presents  a  curious  question  ;  arid 
if  you  should  find  for  the  plaintiffs,  you  will  separate  the  respective 
claims  of  the  plaintiffs,  Bell  and  Sterling.  The  sales  were  made  to 
John  Connell  alone  ;  but  the  allegation  is,  that  Francis  Worley 
and  Thomas  Welsh  were  dormant  partners ;  and  if  they  were  so  at 
the  time  of  the  sales,  the  plaintiffs  are  entitled  to  recover.  Dor- 
mant partners  when  discovered,  are  liable.  The  late  law  relative 
to  limited  copartnership,  has  altered  the  liabilities  of  partners,  but 
it  does  not  apply  to  this  case.  Partnership  is  a  hazardous  contract. 
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In  this  case  both  must  be  partners  of  Connell,  to  enable  the  plain- 
tiffs to  recover.  A  dormant  partner  may  be  known  ;  he  is  not 
always  a  secret  partner ;  but  the  allegation  of  the  plaintiffs  here 
is,  that  it  was  a  secret  partnership  intended  to  be  concealed.  The 
plaintiffs,  to  prove  the  partnership,  rely  on  the  articles  of  agree- 
ment. They  are  strong  evidence — what  the  law  calls  prima  facie 
evidence.  They  are  based  on  certain  statements  annexed,  arrang- 
ing the  terms  and  stipulations  of  the  partnership  ;  and  if  there 
were  nothing  else  but  their  construction  to  be  decided,  they  would 
*r481  ^e  c^ear  beyond  a  *doubt.  The  articles  of  agreement  are 
*  not  prospective  ;  they  are  present  in  their  operation.  Sup- 
pose the  copartnership  had  been  prosperous,  they  would  have 
bound  Connell.  It  is  said  that  they  were  fraudulently  obtained, 
because  John  Connell  was  then  insolvent,  and  imposed  on  Worley 
&  Welsh.,  If  they  choose  to  trust  his  representations,  it  was 
their  own  folly.  It  would  not  render  the  articles  void  as  to  third 
persons,  though  it  might  be  a  good  defence  between  themselves. 

The  great  and  difficult  points  of  defence,  remain  to  be  considered, 
and  they  are — 

1.  That  the  articles  of  agreement  were  abandoned  and  relin- 
quished by  the  parties. 

2.  That  they  were  revoked  before  the  sales  by  the  plaintiffs,  to 
Connell. 

3.  That  at  all*  events,  Thomas  Welsh  was  not  a  party  to  the 
agreement,  and  therefore  not  a  partner. 

1.  The  defendants  allege  that  the  articles  of  copartnership  were 
abandoned ;  you  will  inquire  when,  where  and  why  they  were 
abandoned.  There  was  no  immediate  discovery  of  the  insolvency 
of  John  Connell.  It  don't  appear  to  have  been  known  till  after- 
wards. It  is  suggested  by  the  defendants,  that  he  knew  he  could 
not  carry  them  into  execution.  To  show  that  the  parties  acted  on 
this  agreement,  the  plaintiffs'  counsel  has  resorted  to  the  books, 
acts  and  correspondence  of  the  parties,  from  1823  to  1829.  You 
have  heard  the  comments  of  the  counsel,  that  it  was  not  intended 
this  partnership  should  be  known  ;  and  you  will  examine  whether 
all  these  documents  and  papers  show  an  interest  beyond  the  ordi- 
nary course  of  dealing  between  vendor  and  vendee;  a  peculiar 
and  extraordinary  interest.  The  assignment,  so  far  as  it  shows  a 
partnership,  is  evidence;  in  any  other  view,  it  has  nothing  to  do 
with  it;  so  far  as  the  assignment  and  acts  under  it  show  a  partner- 
ship, it  is  evidence,  and  no  further.  So  as  to  the  non-production 
of  papers,  and  the  evidence  of  the  defendants  under  oath.  You 
will  judge  and  determine  how  far  the  parties  dealt  with  each  other, 
without  any  peculiar  motive  or  concert.  The  defendants  should 
give  clear  and  satisfactory  evidence  on  this  head,  to  show  that  the 
articles  were  waived  or  abandoned. 
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2.  It  is  alleged,  it  was  annulled  or  revoked.    It  purports  to  have 
been  done  on  the  1st  June  1829.     As  to  facts  previous  to  its  execu- 
tion, it  is  not  entitled  to  any  weight ;  and  if  objected  to,  would  not 
have  been  admitted  in  evidence.     As  a  revocation,  the  parties  had 
a  right  to  make  it ;  and  from  the  time  the  paper  was  executed,  it 
is  a  valid  revocation.     We  do  not  known  when  the  revocation  was 
executed.     It  is  admitted,  it  was  not  before  the  4th  of  June  1829, 
when   Connell  was  in  Philadelphia.     If  the  date  it  bears  is  dis- 
proved, it  is  incumbent  on  defendants  to  prove  some  other  date ; 
that  has  not  *been  done ;  when  all  the  evidence  is  given,    pnjn 
the  date  is  still  afloat.     If  you  can  satisfy  your  mind,  it   "- 
was  executed  before  the  sale,  it  is  a  good  defence  for  the  defendants ; 
but  it  is  incumbent  on  them  to  show  it. 

3.  The  last  inquiry  is,  was  Mr.  Welsh  privy  to  the  articles  of 
1st  September   1828  ?      They  purport  to  be  signed  by  Connell, 
Worley  &  Welsh,  but  are  executed  only  by  Connell  and  Worley. 
One  partner  has  no  right  to  make  a  copartnership  for  his  partner. 
The  other  partner  has  a  legal  right  to  dissent,  but  if  no  such  dis- 
sent appear,  and  we  have  no  evidence  of  it,  the  next  question  is, 
was  the  partnership  conducted  with  his  approbation  and  knowledge? 
af  there  was  passive  privity,  he  is  liable.     If  he  did  not  dissent, 
did  he  know  of  it  ?     It  is  not  necessary  to  have  positive  evidence ; 
you  may  have  circumstantial  evidence;  it  is  a  delicate  inquiry; — 
did  Francis  Worley  sign  these  articles  without  authority  ?     Welsh 
lived  in  Baltimore ;  did  not  take  an  active  part,  but  had  a  right  to 
inquire  and  examine  into  the  business ;  it  was  the  duty  of  Worley 
to  inform  Welsh  of  what  he  had  done  ;  the  connection  was  carried 
on  nine  months ;  terminated  by  misfortunes,  of  which  the  sale  at 
auction  in  February  and  March  1829,  was  the  first  symptom.     As 
to  the  release,  if  there  was  a  partnership,  it  was  a  palpable  fraud. 

The  case  depends  on  a  single  question,  which  has  been  sub- 
divided :  you  will  make  the  scrutiny.  If  prosperous  would  it  not 
have  been  held  a  valid  agreement?  Clouds  and  doubts,  hang 
about  it.  The  case  has  been  argued  by  counsel  on  both  sides, 
with  unusual  care  and  ability,  and  you  will  determine  between  the 
parties. 

The  jury  found  for  the  plaintiffs  respectively. 

In  the  case  of  Meredith  v.  Connell,  Judge  Rogers,  charged  the 
jury  as  follows  : — "  This  suit  was  originally  brought  against  Wor- 
ley &  Welsh,  and  John  Connell.  The  sheriff  was  unable  to 
serve  process  on  Connell,  and  the  suit  is  now  trying  between  the 
firm  of  Meredith  &  Spencer,  surviving  partners  of  Mummy, 
Meredith  &  Spencer,  and  the  firm  of  Worley  &  Welsh.  The 
action  is  founded  on  a  partnership  which  the  plaintiffs  alleged  to 
have  existed  on  the  third  of  June  1829,  the  time  the  debt  was  con- 
tracted. The  plaintiffs  have  shown  that  at  that  time  J.  Connell 
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purchased  goods  of  the  plaintiffs,  amounting  to  the  sum  of  eight 
hundred  and  twelve  dollars  and  thirty-one  cents.  The  suit  is 
brought  to  recover  that  sum  with  interest.  In  addition  to  proof  of 
the  debt,  the  plaintiffs  have  also  shown,  that  on  the  first  of  Sep- 
tember 1828,  Worley  &  Welsh  entered  into  articles  of  copartner- 
ship with  Connell,  to  continue  for  the  space  of  three  years.  The 
articles  and  the  signature  to  the  articles  are  in  the  handwriting  of 
Worley ;  but  admitting  that  Worley  had  authority  to  bind  his 
partner,  this  would  be  sufficient  evidence,  prima  facie  to  enable  the 
*^01  Pontiff8  to  recover.  For,  *although  the  plaintiffs,  at  the 
*  time  of  the  credit,  were  not  aware  of  the  existence  of 
the  partnership,  yet  if  the  partnership  did  exist,  the  plaintiffs  are 
liable.  It  is,  what  in  law  is  called  a  sleeping  or  dormant  partner- 
ship. The  dormant  partners  are  entitled  to  a  share  of  the  profits, 
and  for  this  reason  the  law  adjudges  that  they  are  answerable  for 
the  debts.  It  is  not  the  actual  reception  of  profits  that  constitutes 
a  partnership,  but  a  capability  of  receiving  them  if  made.  It  is 
no  manner  of  consequence  that  J.  Connell  was  only  known  in  the 
transaction,  nor  is  it  of  any  weight  that  the  firm  of  Worley  & 
Welsh  received  no  benefit.  If,  therefore,  you  should  believe  that 
Worley  &  Welsh  were  the  partners  of  J.  Connell,  on  the  third 
of  June  1829,  your  verdict  should  be  in  favor  of  the  plaintiffs. 

"  But  the  defendants  contend  that  they  are  not  liable  to  this 
action. 

"  1.  Because  Connell  imposed  on  Worley  &  Welsh  by  false 
representations. 

*'  2.  Because  the  articles  of  copartnership  were  never  acted  on 
or  carried  into  effect  by  the  parties,  but  were  abandoned  and 
relinquished. 

"  And,  3dly,  Because  Thomas  Welsh  never  consented  to  the 
partnership,  either  before,  at  the  time,  or  after  the  first  of  Sep- 
tember 1828 ;  but  that  he  remained  ignorant  of  the  partnership 
until  his  arrival  in  Philadelphia,  in  May  1831;  and  that  he 
always  denied  the  legality  of  any  claims  on  that  account  against 
the  firm. 

''  The  two  first  grounds  of  the  defence  exonerate  Francis  Worley 
as  well  as  Thomas  Welsh.  In  the  third,  the  defendants  contend, 
that  although  Worley  is  bound,  yet  Welsh  is  not,  because  Welsh 
was  unacquainted  with  the  transaction.  It  will  be  your  duty  to 
examine  this  case  under  these  three  aspects  ;  for  if  the  defendants 
are  right  in  any  one  of  the  positions  they  have  taken,  your  verdict 
should  be  in  favor  of  the  defendants.  It  will  be  advisible  for  you 
to  examine  the  case,  under  the  two  first  grounds  of  the  defendants' 
defence,  with  the  special  recollection  that  these  grounds  discharge 
Worley  from  all  claims  of  the  creditors  of  Connell,  as  well  as  his 
partner  Welsh.  It  will  facilitate  your  inquiries  to  examine  these 
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first,  because,  if  you  are  of  opinion  with  the  defendants  on  either 
of  these  points,  there  is  an  end  of  the  cause ;  and  because,  if  you 
should  be  of  a  different  opinion,  it  must  have  a  material  bearing  on 
the  third  point. 

"  The  first  allegation  of  the  defendants,  as  I  before  observed  to 
you  is,  that  Connell  imposed  on  Worley  &  Welsh  by  false  repre- 
sentations- On  this  part  of  the  case,  the  court  instructs  you,  that 
fraud  avoids  all  contracts,  and  if  the  jury  believe  there  was  fraud 
in  the  contract  of  the  first  of  September  1828,  the  contract  is  void. 
But  fraud  is  not  to  be  presumed.  Every  man  is  presumed  to  be 
innocent,  *until  the  contrary  appear.  The  defendants  must  r^rci 
satisfy  you  of  the  fact  of  fraud,  either  by  positive  testimony,  "- 
or  by  proof  of  such  circumstances  as  usually  attend  fraud.  As 
proof  of  fraudulent  concealment,  the  defendants  rely  upon  a  point, 
which  they  say  appears,  that  at  the  time  they  entered  into  the 
articles  of  copartnership,  Connell  was  largely  indebted,  and  that 
he  did  not  disclose  his  circumstances  to  Worley  &  Welsh.  This 
indebtedness  is  inferred  from  the  deficit,  upwards  of  twenty-eight 
thousand  dollars,  which  appears  in  the  account  of  John  Connell. 
The  plaintiffs  have  endeavored  to  show  how  this  deficit  occurred, 
whether  satisfactorily  or  not  is  for  you  to  judge.  They  insist  that 
it  arose  from  the  conduct  of  Worley  &  Welsh.  But  supposing 
the  fact  to  be  as  stated,  has  such  fraud  been  shown  as  will  avoid 
this  contract  ?  When  a  case  of  nature  similar  to  this  was  before  a 
former  jury,  I  gave  them  this  charge.  I  have  no  reason  to  change 
the  opinion,  as  then  formed,  after  some  deliberation.  All  the 
evidence  we  then  had,  and  that  we  have  now  is  derived  from  the 
articles  of  copartnership  itself.  We  know  not  what  took  place  at 
the  execution  of  the  articles,  for  the  witness,  if  any  were  present 
(and  it  was  probable  there  were  none,  at  any  rate,  there  are  no 
subscribing  witnesses),  have  not  been  produced.  I  shall  not  now 
read  the  statements  contained  in  the  articles,  but  I  desire  you  to 
do  so,  and  to  ask  yourselves  what  proof  there  is  in  the  cause  that 
these  representations  were  not  true  to  the  letter  ?  I  then  thought, 
and  still  think,  that  if  Connell  was  largely  indebted  at  the  time, 
and  Worley  &  Welsh  did  not  choose  to  inquire  into  his  circum- 
stances, it  is  as  much  a  proof  of  folly  on  their  part  as  fraud  on  his. 
I  know  of  no  law  which  will  compel  a  person  to  disclose  his  cir- 
cumstances in  such  a  case,  nor  can  they  now  say  there  was  such  a 
fraud  on  the  part  of  Connell  as  avoids  the  contract ;  and  that  they 
are  not  liable  as  partners  particularly  as  between  them  and  cred- 
itors. The  non-fulfilment  of  the  stipulations  in  the  partnership 
alone  would  not  be  such  a  fraud  as  to  avoid  the  contract,  so  as  to 
free  a  dormant  partner  from  a  debt  contracted  by  the  partners.  To 
have  this  effect,  it  must  be  such  a  fraud  as  to  avoid  the  whole  con- 
tract from  the  beginning. 
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"2d.  Ground  of  defence.  That  the  articles  of  copartnership 
were  never  acted  on,  or  carried  into  effect,  but  were  abandoned  and 
relinquished  by  the  partners. 

"  The  defendants  contend,  that  although  they  executed  the  arti- 
cles of  the  1st  of  September  1828,  yet  that  nothing  further  was 
done.  That  in  effect,  as  soon  as  the  partnership  was  formed  it  was 
dissolved.  That  at  any  rate,  it  was  dissolved  before  the  third  of 
June  1829,  the  time  the  debt  was  contracted.  If  this  be  true,  the 
defendants  are  not  liable.  If  the  parties  merely  executed  the  arti- 
cles without  more,  the  plaintiffs  have  no  right  of  action.  If  J. 
*^^91  Connell  ""continued  to  carry  on  business  on  his  own  account, 
•"  as  before,  after  the  date  of  the  articles,  the  plaintiffs  cannot 
recover.  In  the  case  of  a  dormant  partner,  which  this  most  clearly 
is,  the  dormant  partner  may  withdraw  without  making  the  dissolu- 
tion of  the  partnership  publicly  known.  And  in  this  particular,  a 
dormant  partnership  differs  from  a  known  ostensible  partnership. 
In  the  latter,  notice  must  be  given  of  the  dissolution,  whereas,  in 
the  former  it  is  not  necessary.  So,  the  law  is,  that  a  partnership 
formed  by  articles  for  a  definite  period,  may  be  dissolved  bv  either 
party,  before  the  termination  of  the  period.  If,  then,  the  jury 
should  believe  that  nothing  more  was  done  than  the  mere  execution 
of  the  articles  of  copartnership,  or  that  the  partnership  was  dis- 
solved by  mutual  consent,  or  by  the  will  of  one  of  the  parties 
before  this  debt  was  contracted,  your  verdict  should  be  in  favor  of 
the  defendants.  But  if  this  was  a  subsisting  partnership  on  the 
3d  of  June  1829,  there  in  nothing  in  this  part  of  the  defence. 
And  here  you  must  remember,  that  the  burthen  of  proof  is  thrown 
upon  the  defendants.  The  presumption  is,  that  John  Connell  was 
trading  for  the  company  and  not  for  himself  alone,  under  the  name 
of  John  Connell,  as  was  agreed  on  in  the  articles  of  the  1st  Sep- 
tember. It  is  not  probable,  that  persons  of  the  intelligence  of 
these  parties,  would  enter  into  articles  merely  for  the  purpose  of 
setting  them  aside.  The  defendants  must  prove  negatively,  that 
no  act  was  done  in  pursuance  of  the  articles,  or  affirmatively,  that 
the  partnership  was  dissolved  before  the  debt  was  contracted.  To 
show  that  nothing  further  was  done  than  merely  signing  the  arti- 
cles, the  defendants  rely  upon  the  books  of  Worley  &  Welsh,  and 
J.  Connell,  and  also  upon  the  negative  testimony  of  the  four  clerks 
of  Worley  &  Welsh,  who  have  been  examined.  You  have  heard 
the  arguments  of  the  defendants'  counsel,  on  this  branch  of  the 
case,  urged  certainly  with  great  zeal  and  apparent  conviction  ;  yet 
when  you  recollect,  that  it  was  the  object  of  all  parties  to  this  con- 
tract, to  conceal  the  partnership  from  the  world,  you  will  agree 
with  me  in  thinking,  that  there  is  not  much  weight  in  these  sug- 
gestions. If  the  partnership  had  been  noted  in  the  books,  or 
referred  to  in  such  manner  as  to  give  a  knowledge  of  its  existence 
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to  the  clerks  in  the  store,  the  objects  of  the  parties  would  have 
been  frustrated.  I  would  soon  have  ceased  to  be  a  concealed  part- 
nership. And  the  observations  may  be  applied  with  perhaps  less 
force,  to  the  correspondence  of  the  parties,  and  the  silence  of  Worley, 
Welsh  £  Connell.  This  is  the  case  of  creditors,  who  are  seek- 
ing to  recover  a  debt  from  an  alleged  partnership,  and  they  have  a 
right  to  require  that  strict  proof  be  given  that  no  act  has  been  done 
in  pursuance  of  the  partnership.  If  dissolved,  they  have  also  a 
right  to  require  that  the  defendants  should  give  the  jury  some  evi- 
dence from  which  they  might  be  able  to  ascertain  with  some  reason- 
able certainty  when  the  *partnership  was  dissolved,  where  it  r*ccq 
was  dissolved,  and  how  it  was  dissolved.  If  no  act  was  "- 
done,  but  the  articles  fell  still-born,  as  has  been  said,  or  if  the 
partnership  was  dissolved  at  any  time  before  the  3d  of  June 
1829  ;  it  may  be  asked  (it  has  been  asked),  why  were  not  the  arti- 
cles cancelled ;  or  why  was  not  some  memorandum  made ;  or  why 
was  not  some  person  called  in  to  witness  the  fact  that  the  parties 
had  agreed,  or  that  one  of  them  had  determined  to  proceed  no 
further  in  the  actual  or  contemplated  partnership  ?  You  are  the 
exclusive  judges  of  the  facts  in  the  cause;  but  although  this  is 
your  undoubted  right,  yet,  I  think  it  my  duty  to  say  to  you,  that 
in  the  opinion  of  the  court  the  defendants  have  failed  in  their  two 
first  grounds  of  defence.  It  would  be  dangerous  to  the  public  to 
defeat  honest  creditors  on  the  testimony  on  which  the  defendants 
rely  on  this  branch  of  the  case. 

"  It  becomes  my  duty  to  direct  your  attention  to  the  third  and 
last  point  in  the  cause :  That  Thomas  Welsh  never  consented  to 
the  partnership,  either  before,  at  the  time,  or  after  the  1st  of  Sep- 
tember 1828  ;  that  he  remained  ignorant  of  the  transaction  until 
his  arrival  in  May  1831 ;  and  that  he  always  denied  the  legality 
of  any  claim  on  account  of  the  partnership.  You  will  observe,  that 
the  court  considers  this  as  the  turning  point  of  the  cause.  Your 
attention  should  therefore  be  directed  particularly  to  it.  The  law 
which  bears  upon  this  part  of  the  case,  is  this  :  One  partner  can- 
not, without  the  consent  of  his  co-partner,  introduce  a  stranger 
into  the  firm,  nor  can  he,  without  his  consent,  make  him  a  member 
of  another  firm.  It  is  not  according  to  the  course  of  ordinary 
commercial  dealing,  and  is  not,  therefore,  within  the  scope  of  the 
general  authority  of  a  partner.  But  although  consent  is  neces- 
sary, yet  such  consent  may  be  shown,  either  expressly  (that  is, 
from  written  memorandum,  or  otherwise),  or  the  consent  may  be 
implied  or  proven,  by  the  acts,  declarations,  or  conduct  of  the  par- 
ties. I  do  not  mean  to  say  that  it  may  be  implied,  or  proven,  by 
the  memorandum  or  acts,  declarations  or  conduct,  of  one  of  the 
parties.  But  it  may  be  shown  from  the  act  of  one,  declaration  of 
another,  and  the  memorandum  or  conduct  of  the  third.  You  must 
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take  them  all  together;  and  from  the  whole  evidence  you  must 
decide,  whether,  in  point  of  fact,  a  partnership  did  exist.    And  here 
let  me  observe,  that  the  defendants'  counsel  have  complained,  not 
a  little,  that  the  court  have  admitted,  what  they  have  been  pleased 
to  term  irrelevant  testimony.     I  know  of  no  such  testimony.     The 
whole  is  pertinent  to  some  one  of  the  three  points  in  the  cause.    It 
is  all  competent  testimony ;  and  although  you  may  deem  some  of 
it  but  of  little  weight,  still,  there  was  no  reason  for  excluding  it 
from  your  consideration.     If,  then,  the  jury  believe  that  Worley 
signed  the  articles  of  the  first  of  September  without  authority — 
that  there  was  no  subsequent  authority,  and  that  Welsh  had  no 
knowledge  of  the  transaction,  or  that  if  he  had,  he  dissented  from 
it,  and  refused  to  ratify  it,  the  defendants  are  not  liable.     Under 
*-rri   such  *circumstances,  the  objection   to  the  recovery  would 
^   cease  to  be  a  technical  one,  but  would  be  a  defence  involv- 
ing the  substantial  merits  of  the  case,  so  far  as  regards  Mr.  Welsh. 
It  is  also  a  principle  of  law,  from  which  we  are  not  permitted  to 
depart,  that  this  being  a  joint  suit,  the  plaintiffs  must  recover 
against  all  or  none.     If  Welsh  was  not  a  partner,  the  remedy  must 
be  against  Worley  and   Connell.     But,  if  Welsh  assented  to  the 
transaction,  either  before,  at  the  time,  or  after  the  first  of  Septem- 
ber, and  before  the  third  of  June  1829,  or  if  he  knew  of  it,  at  any 
time  before  the  third  of  June  1829,  and  did  not  expressly  dissent, 
he  is  as  much  bound  as  Worley,  the  other  partner.     It  would  be 
inequitable  and  unjust,  that  Welsh  should  enjoy  all  the  benefits  of 
a  prosperous  business,  and  should  be  permitted  to  secure  himself 
from  loss,  if  the  business  should  prove   unsuccessful.     The  law 
therefore  makes  it  his  duty,  as  soon  as  he  comes  to  a  knowledge  of 
the  transaction,  to  disavow  all  participation  in  the  concern :  and 
unless  he  did  so,  he  is  bound.     And  here  let  me  observe,  that  if 
Welsh  was  ignorant  of  the  partnership  until  after  the  assignment 
of  Connell  to  Worley  &  Welsh,  his    receipt  of  his  share   of  the 
debt  due  the  firm  of  Worley  &  Welsh,  from  the  firm  of  Worley, 
Welsh  &  Connell,  cannot  affect  him,  as  he  would  stand  in  the 
situation  of  any  other  creditor  whom  the  debtor  might  think  proper 
to  prefer.     But  if  a  partnership  did  exist  of  which  he  was  aware,  it 
would  be  a  highly  dishonorable  and  discreditable  transaction  ;  sub- 
tracting from  the  other  creditors  under  false  pretences  the  funds 
which  ought  to  be  appropriated  to  the  payment  of  their  debts. 
The  burthen  of  proof  in  this  part  is  thrown  upon  the  plaintiffs. 
They  must  prove  not  only  the  debts  and  the  articles  of  copartner- 
ship of  the  first  of  September,  but  they  must  further  show,  that  it 
met  the  approbation  of  Welsh ;  that  he  assented  to  the  arrange- 
ment, either  before,  at  the  time,  or   afterwards,   and  before  the 
bankruptcy  of  Connell ;  or  that  when  he  became  acquainted  with 
the  transaction,  he  did  not  dissent.     You  will  also  recollect,  that 
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if  knowledge  of  the  partnership  is  brought  home  to  Welsh,  he 
must  then  show  that  he  dissented.  This  is  a  peculiar  case.  It 
is  not  necessary  for  the  plaintiffs,  who  are  strangers,  to  bring 
further  proof  of  the  partnership.  From  the  nature  of  the  case, 
this  cannot  be  expected,  for  it  is  evident  that  the  parties 
intended  it  to  be  concealed.  We  do  not  even  now  know  how  a 
knowledge  was  obtained  by  the  plaintiffs.  The  fact  of  Welsh's 
assent  to  the  partnership  or  his  knowledge  of  it,  may  be  inferred 
from  circumstances.  For  although  consent  or  knowledge  is 
necessary,  yet  this,  as  has  been  before  observed,  may  be  shown 
either  directly,  or  it  may  be  inferred  from  the  acts,  declara- 
tions, or  conduct  of  the  parties.  You,  gentlemen,  are  bound 
to  form  your  conclusions  from  the  whole  evidence,  from  the 
entries  in  the  books  of  one  or  all,  the  declarations  of  another, 
and  the  acts,  declarations  and  conduct  of  one  and  all  of  the 
parties  to  this  contract.  A  written  authority  is  not  necessary. 
*The  third  point,  as  has  been  already  observed,  is  based  [-*ccn 
on  the  supposition,  that  Worley  was  a  partner  of  Con-  *- 
nell  until  the  dissolution  of  the  partnership,  by  the  insolvency 
of  Connell,  in  July  1829.  Taking  this  then,  as  conceded, 
the  plaintiffs'  counsel  insist,  that  Mr.  Welsh  must  have  known  of 
the  existence  of  the  partnership  before  July  1829.  They  say, 
that  it  is  highly  improbable,  that  Worley,  who  was  an  honest  man, 
would  have'  engaged  in  so  important  a  concern  without  a  previous 
understanding  with  Welsh.  That  it  does  not  appear  who  were 
present  when  the  articles  were  executed.  That  Welsh  may  have 
been  present  for  aught  that  appears.  They  say  that  it  is  still  more 
improbable  that  Worley  would  have  withheld  a  knowledge  of  it 
from  Welsh  until  May  1831,  or  even  until  July  1829.  That  this 
is  attributing  to  Worley  such  imprudent  and  culpable  dishonest 
conduct,  a  moral  forgery,  as  would  have  led  to  an  immediate  disso- 
lution of  the  partnership.  But  that  notwithstanding  all  this,  the 
partnership  or  Worley  and  Welsh  still  continues  without  any 
apparent  abatement  of  confidence  on  the  part  of  Welsh  in  the 
fidelity  and  prudence  of  Worley.  They  also  insist,  that  a  partner- 
ship was  in  contemplation  before  Connell  left  Pittsburgh.  That 
Welsh  was  desirous  that  Worley  should  extend  his  business.  That 
in  pursuance  of  this  understanding,  Connell  come  on  to  Baltimore 
prepared  with  his  statement ;  that  he  then  saw  Welsh,  and  that  he 
afterwards  went  to  Philadelphia  and  concluded  the  arrangement 
with  Worley,  who  signed  the  articles  as  he  supposed  he  had  power 
to  do,  for  himself  and  partner.  That  Connell  was  again  in  Balti- 
more on  the  5th  of  September;  he  must  have  then  im formed  Welsh 
of  the  whole  arrangement.  That  Connell,  immediately  after  he 
arrived  at  Pittsburgh,  drew,  not  on  Welsh  &  Son,  but  on  Thomas 
Welsh.  That  the  defence  impeaches  the  honesty  as  well  as  the 
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prudence  of  Worley.  The  force  of  these  suggestions  is  well  worthy 
your  serious  consideration.  The  plaintiffs'  counsel  also  say,  that 
Mr.  Welsh  is  presumed  to  be  acquainted  with  the  business  of  the 
firm  of  which  he  is  a  member.  That  he  had  access  to  the  books 
and  other  papers  belonging  to  the  firm,  which  he  did  or  might  have 
examined.  That  an  examination  must  have  shown  him,  that  the 
account  of  Connell  had  been  closed,  and  a  balance  struck  on  the 
first  of  September ;  that  immediately  afterwards,  Connell's  accounts 
had  swelled  from  a  comparatively  small  sum  to  upwards  of  $13,000; 
that  the  drafts  and  acceptances  by  the  firm  for  Connell,  of  which 
the  plaintiffs  contend,  Mr.  Welsh  must  have  been  aware,  were  also 
of  such  an  amount,  as  plainly  to  indicate  some  change  in  the  rela- 
tion of  Connell.  That  this  must  have  led  to  some  inquiry  by  Mr. 
Welsh,  of  the  reasons  of  the  change.  To  this  the  defendants  have 
replied,  that  Welsh  did  not  examine  the  books.  That  he  had  no 
opportunity  to  examine  them,  not  having  been  in  Philadelphia 
about  this  time.  Of  these  different  allegations,  you  are  the  proper 
judges.  The  plaintiffs  also  insist,  that  Welsh's  own  acceptances 
n,cr£-|  show  a  knowledge  *on  his  part.  That  these  transactions 
-•  took  place  without  compensation,  and  are  not  in  the  usual 
course  of  business.  But  this  the  defendants  deny,  and  say,  that  it 
is  usual  for  merchants  in  the  city  to  accept  the  drafts  of  their 
country  customers  without  any  compensation.  The  plaintiffs  also 
say,  that  while  Connell  was  drawing  on  Worley  &  Welsh,  in 
Philadelphia,  they  were  sending  on  their  drafts  on  Connell  to  Pitts- 
burgh, to  be  discounted.  That  there  was  a  mutual  accommodation 
between  them,  arising  from  the  connection  between  them  as  part- 
ners. The  plaintiffs'  and  defendants'  counsel  have  both  appealed 
to  the  books  and  the  correspondence  between  the  parties.  The 
defendants  say,  that  not  a  word  is  said  in  either  about  the  alleged 
partnership.  That  it  is  natural,  that  if  a  partnership  did  exist, 
there  would  be  some  reference  made,  or  mention  made  of  it.  To 
this,  however,  the  plaintiffs  reply,  that  the  very  object  of  the  par- 
ties was  concealment,  and  that  the  correspondence  particularly 
between  Worley  &  Welsh  and  J.  Connell,  shows  something  more 
than  the  ordinary  relation  of  debtor  and  creditor.  That  the  firm 
of  Worley  &  Welsh,  not  only  furnished  goods  from  their  own  stores, 
but  that  they  were  in  the  habit  of  purchasing  goods  at  auction  and 
elsewhere,  and  forwarding  them  without  orders  to  Pittsburgh. 
That  on  various  occasions  they  manifested  more  than  ordinary 
interest  in  the  success  of  Connell's  business ;  and  used  language  to 
him  in  one  letter,  which  a  merchant  would  not  venture  to  use  to 
his  customer.  The  plaintiff  also  relies  on  certain  expressions  used 
by  F.  Worley,  in  his  letter  of  instructions  to  the  confidential  agent 
in- Pittsburgh.  The  plaintiff  also  complains,  that  the  annual  state- 
ments, and  some  part  of  the  correspondence  between  Worley  & 
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Welsh,  and  between  W.  and  W.  and  their  clerk,  Durborow,  have 
been  withheld  or  destroyed.  The  parties,  Worley  &  Welsh,  have 
been  examined,  and  you  have  heard  their  account  of  the  matter ; 
of  their  statement,  and  of  the  whole  case,  you  will  judge.  They 
deny  that  any  papers  have  been  withheld ;  although  it  is  admitted 
that  some  were  destroyed,  whether  improperly  or  not  you  will  judge. 
If  you  should  believe  that  papers  ever  in  existence  have  been  with- 
held or  improperly  destroyed,  the  inference  of  law  is  very  unfavora- 
ble to  the  defendants.  It  lays  them  open  to  the  charge  of  impro- 
priety and  unfair  dealings ;  to  the  imputation,  we  have  a  right  to 
conclude  that  if  produced,  they  would  have  shown  that  a  partner- 
ship did  exist,  of  which  Welsh  had  full  knowledge. 

"  In  forming  your  verdict  you  must  recollect  that  this  is  a  case 
of  dormant  partnership.  That  it  was  the  object  of  the  parties  to 
conceal  a  knowledge  of  the  partnership  from  the  world.  That 
the  plaintiffs  are  strangers  and  cannot  be  expected,  nor  does  the 
law  require  that  they  should  furnish  positive  proof  of  the  fact  of 
partnership.  That  you  must  take  the  evidence  as  a  whole,  and 
not  in  detached  parts. 

"  *If  then,  on  a  full  view  of  the  whole  case,  you  should  r*Kzj 
be  of  opinion,  that  on  the  third  of  June  1829,  the  time 
the  debt  was  contracted,  Worley  &  Welsh,  and  Connell,  were  part- 
ners, your  verdict  should  be  in  favor  of  the  plaintiffs.  But  if  you 
should  be  of  the  opinion  with  the  defendants  on  either  of  these 
grounds  of  defence,  your  verdict  should  be  for  the  defendants. 

"If  you  should  find  for  the  plaintiff,  you  will  give  him  interest 
on  his  debt,  by  way  of  damages. 

"  In  conclusion,  let  me  remark,  that  you  will  throw  out  of  view, 
all  considerations  arising  from  the  hardship  of  the  case,  the  small- 
ness  of  the  claim  of  the  plaintiffs,  or  the  consequences  of  the  verdict 
to  the  defendants.  Courts  and  juries  are  not  selected  to  dispense 
favors,  but  to  do  justice.  It  is  our  duty  to  uphold  and  protect 
property,  and  to  remember  that  the  law  is  founded  on  the  purest 
principles  of  morality  and  fair  dealing." 

The  jury  found  in  this  case  also  for  the  plaintiffs. 

A  motion  was  made  for  a  new  trial  in  each  case.  The  reasons 
for  a  new  trial  in  the  cases  tried  before  Judge  Sergeant,  were  as 
follows : 

1.  Because  the  court  admitted  in  evidence  the  assignment,  dated 
July  1829,  and  the  proceedings   under  it  from  John  Connell  to 
Francis  Worley. 

2.  Because  the  court  erred  in  refusing  to  admit  the  evidence  of 
John  Connell  taken  on  the  commission,  and  his  ex  parte  affidavits. 

3.  Because  the  court  erred  in  charging  the  jury. — (a)  That  a 
dormant  partner  need  not  be  a  secret  partner,     (b)  That  although 
fraud  was  proved  to  have  been  committed  by  John  Connell  on  F. 
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\Vorley,  or  Worley  &  Welsh,  in  procuring  the  contract  of  the  1st 
of  September  1828,  still  that  it  would  bind  the  defendants  in  a 
controversy  with  third  persons,  (c)  That  the  reason  why  the 
books  did  not  furnish  evidence  of  a  copartnership,  was,  that  the 
copartnership  was  intended  to  be  kept  a  secret,  (d)  That  Thomas 
Welsh  was  bound  to  prove  his  dissent  from  the  agreement  of  the 
1st  of  September  1828.  (e)  In  placing  too  much  dependence  on 
the  facts  of  the  plaintiffs,  and  passing  over  the  facts  proved  by  the 
defendants. 

4.  Because  the  verdict  is  against  law  and  evidence,  (a)  There 
was  no  evidence  that  a  copartnership  had  ever  been  carried  into 
effect,  under  the  articles  of  agreement  of  September  1st  1828. 
(b)  There  was  evidence  that  the  said  articles  of  agreement  were 
never  acted  upon  or  carried  into  effect,  but  had  been  abandoned  and 
relinquished  by  both  and  each  of  the  parties,  before  the  sale  of  the 
goods  by  the  plaintiffs  to  John  Connell.  (c)  There  was  evidence 
that  the  said  John  Connell  had  committed  a  fraud  on  F.  Worley, 
or  Worley  &  Welsh,  in  the  execution  of  the  said  articles  of  agree- 
ment, dated  the  1st  of  September  1828.  (d)  There  was  *evidence 
*c  e  Q-I  that  the  said  articles  of  agreement  had  been  annulled  before 
J  the  contract  for  the  sale  of  the  goods  in  question,  (e)  There 
was  no  evidence  that  Thomas  Welsh  had  ever  authorized  the  sig- 
nature of  Worley  &  Welsh  to  the  agreement,  dated  the  1st  of  Sep- 
tember 1828,  or  that  he  subsequently  approved  of,  or  conformed  to 
the  same. 

The  reasons  marked  1,  2  and  4,  were  also  filed  in  the  case  of 
Meredith  v.  Connell.  The  exceptions  to  the  charge  of  the  judge 
in  the  latter  case,  were  as  follows : 

(a)  Because  the  court  erred  in  charging  the  jury,  that  there 
was  no  distinction  between  a  dormant  partner  and  a  secret  partner, 
and  that  secrecy  was  an  essential  feature  in  the  existence  of  a  dor- 
mant partnership,  (b)  In  charging  the  jury,  that  it  was  of  no 
manner  of  consequence,  that  John  Connell  only  was  known  in  the 
transaction,  (c)  In  charging  the  jury,  that  they  ought  to  examine 
the  case  of  the  two  first  grounds  of  the  defence,  with  the  special 
recollection,  that  these  grounds  discharge  Worley  from  all  claims 
of  the  creditors  of  Connell,  as  well  as  his  partner  Welsh,  (d)  In 
charging  that  the  first  and  second  grounds  of  defence,  if  rejected, 
would  have  a  material  bearing  on  the  third  ground,  (e)  In  refer- 
ring to  the  existence  of  a  previous  similar  case,  in  such  a  manner, 
as  to  warrant  an  inference  as  to  its  result.  (/)  In  charging  the 
jury  that  if  Worley  &  Welsh  did  not  inquire  into  John  Connell's 
circumstances,  it  was  at  much  proof  of  folly  in  Worley  &  Welsh,  as 
fraud  in  John  Connell — that  there  is  no  law  which  compelled  John 
Connell  to  make  his  affairs  known  to  Worley  &  Welsh,  and  there- 
fore Worley  &  Welsh  could  not,  in  consequence  of  any  conceal- 
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ment,  upon  these  points,  set  up  the  defence  of  fraud,  in  the  agree- 
ment of  the  1st  of  September  1828.  (g)  In  charging  the  jury, 
that  the  defendants'  counsel  had  argued  with  apparent  conviction, 
that  there  was  no  partnership,  yet  there  was  not  much  weight  in 
these  remarks,  because  it  was  the  object  of  all  the  parties  to  conceal 
the  partnership,  (h)  Because  the  court  instructed  the  jury,  that 
the  defendants  had  failed  on  the  two  first  grounds  of  their  defence, 
and  that  it  would  be  dangerous  to  the  public  that  they  should  suc- 
ceed, (i)  In  charging  that  a  positive  act  of  dissent  was  indispensa- 
ble on  the  part  of  Welsh,  if  he  ever  arrived  at  a  knowledge  of  the 
articles  of  the  1st  of  September  1828.  (k)  In  recapitulating  and 
laying  stress  on  the  arguments  and  evidence  of  the  plaintiffs,  and 
passing  over  without  comment  or  notice,  the  evidence  and  argu- 
ments of  the  defendants.  (I)  In  directing  the  jury,  that  the  defend- 
ants' argument,  that  the  books  did  not  show  a  partnership,  was 
entitled  to  no  weight,  because  it  was  the  object  of  all  the  parties  to 
conceal  the  partnership,  (m)  In  placing  reliance  on  the  suggestion 
that  Worley  would  not  have  signed  the  articles  of  agreement 
without  the  assent  of  Welsh,  (ri)  In  charging  the  jury  that  the 
consent  of  Thomas  Welsh  to  the  *copartnership  could  be  r*ceq 
proved  by  the  acts,  declarations,  memoranda,  conduct  and  ^ 
book  entries  of  the  other  parties,  besides  himself — and  in  giving  to 
the  jury  too  wide  a  scope  in  drawing  the  conclusion  of  partnership 
against  Welsh  in  the  absence  of  any  proof  of  the  special  authority 
proved  by  him. 

The  following  additional  reason  was  afterwards  filed  in  the  case 
of  Meredith  u.  Connell : 

Because  the  court  permitted  the  concluding  counsel  for  the 
plaintiffs  to  introduce  new  views  of  the  case  not  taken  by  his  col- 
league, and  did  not  confine  him  to  a  reply  to  the  arguments  of  the 
defendants'  counsel,  and  the  enforcement  of  the  grounds  taken  by 
his  colleague. 

Mr.  Brashears  and  Mr.  D.  P.  Brown,  argued  for  the  plaintiffs. 
Mr.  Randall  and  Mr.  Scott,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — It  appeared  by  the  articles  of  agreement  in  the 
statement  of  the  cause,  dated  1st  September  1828,  that  John  Con- 
nell and  Worley  &  Welsh  entered  into  an  agreement  of  partner- 
ship to  continue  three  years  from  that  time.  The  agreement  was 
signed  by  F.  Worley,  writing  the  name  of  Worley  &  Welsh. 
Thomas  Welsh  then  lived  in  Baltimore ;  and  there  was  no  evidence 
that  he  was  present,  but  rather  proof  to  the  contrary. 

It  will  be  observed,  for  it  was  the  subject  of  much  comment  at 
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the  trial,  and  on  the  argument  here,  that  it  is  an  agreement  "  to 
carry  on  and  conduct  mercantile  business,  under  the  name  of  John 
Connell."  "  The  concern  in  Pittsburgh  carried  on  in  the  name  of 
John  Connell,  to  the  amount  of  $2000,  out  of  the  bales  of  goods  or 
merchandise  bought  in  the  name  John  Connell  from  the  firm  of 
Worley  &  Welsh."  "  The  concern  to  allow  John  Connell." 
&c.,  &c. 

It  was  not  contested  that  John  Connell  purchased  and  received 
from  the  several  plaintiffs  the  amount  of  goods  charged  to  him  ;  all 
these  purchases  were  made  from  the  3d  of  June  to  the  9th  of  June 
1829.  The  defence  was,  that  Connell  deceived  Worley  in  the 
statement  of  his  property  prefixed  to  the  agreement,  and  therefore 
the  agreement  was  void ;  but  if  not,  it  was  rescinded  by  the  parties 
on  the  1st  of  June  1829,  before  the  sale  of  goods  in  question  by 
the  plaintiff. 

2.  That  the  articles  of  partnership  were  never  acted  on  by  the 
parties,  but  were  abandoned  and  extinguished  instantly  after  being 
signed. 

3.  That  Worley  could  not  bind  his  absent  partner  by  his  con- 
tracting into  a  new  firm.     That  Welsh  never  at  any  time  assented 
to  be  a  partner  of  this  firm  or  concern  of  John  Connell,  and  in  fact 
*^fi01   *lbat  be  remained  ignorant  of  it  and  of  every  thing  relating 

-"  to  it  until  his  removal  to  this  city  in  May  1831 ;  and  as  a 
consequence  that  there  cannot  be  a  recovery  against  Welsh — or  in 
this  suit  against  Francis  Worley  alone. 

Each  of  these  matters  depended  on  facts  and  documents  given  in 
evidence  in  the  cause. 

In  the  first  three  suits  the  defendants  gave  in  evidence  a  relin- 
quishment  or  dissolution  of  the  partnership  indorsed  on  the  copy 
of  agreement  for  partnership,  which  was  in  the  hands  of  Francis 
Worley  ;  it  was  signed  by  John  Connell  and  Worley  &  Welsh, 
(in  the  handwriting  of  Worley),  and  it  was  dated  1st  June  1829, 
which  date  was  prior  to  any  of  the  sales  by  the  plaintiffs,  proved  in 
these  causes.  The  plaintiffs  produced  testimony  from  the  keeper 
of  the  stage  office  at  Chambersburg,  that  Connell  left  that  place  in 
the  stage  for  Baltimore  on  the  1st  of  June  1828 ;  proof  from  Balti- 
more that  Connell  arrived  there  on  the  1st  of  June,  and  was  there 
on  the  2d  and  3d  of  June ;  and  proof  in  this  city  that  he  arrived 
here  on  the  4th  of  June.  In  the  last  case  of  Meredith  &  Co.,  the 
paper  evidencing  the  dissolution  was  not  read  by  the  defendants. 

Some  questions  of  evidence  were  made  in  the  cause. 

The  paper-books  show  that  the  books  of  Worley  &  Welsh  and 
John  Connell  were  given  in  evidence,  but  afford  no  evidences  of 
their  contents.  To  understand  the  cause  and  some  of  the  argu- 
ments and  part  of  each  of  the  opinions  delivered  to  the  jury,  I  must 
state  some  of  the  evidence  exhibited  by  them. 
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These  books  showed  that  Connell  and  Anderson,  and  John  Con- 
nell, after  Anderson's  death,  had  purchased  from  Worley  &  Welsh. 
That  the  balance  due  Worley  &  Welsh  on  these  accounts  was  on  the 
31st  of  August  1828  (the  day  before  the  partnership),  $4104.29. 
That  previous  to  the  1st  of  September  1828,  the  dealings  with 
Worley  &  Welsh  were  of  comparatively  small  amount,  but  imme- 
diately increased  to  more  than  double,  and  on  the  1st  of  January 
1829,  amounted  to  upward  of  §21,000.  I  shall  not  go  further 
than  to  state  that  the  dealings  in  that  year  amounted  by  the  books 
of  both  parties,  to  above  $27,000,  and  a  balance  of  above  $13,000 
against  John  Connell. 

John  Council's  books  were  produced,  among  other  things,  to 
show  his  dealings  with  Thomas  Welsh,  in  Baltimore.  Thomas 
Welsh  lived  in  Baltimore,  and  was  a  partner  with  his  father  A. 
Welsh,  under  the  firm  of  A.  Welsh  &  Co.  There  was  no  evidence 
that  he  did  business  alone.  Council's  books  showed  purchases 
from  and  payments  to  Thomas  Welsh,  between  1st  of  September 
1828,  and  August  1829,  and  drafts  on  him  and  by  him  on  Connell. 

On  notice,  the  letter-book  of  Worley  &  Welsh  was  produced 
and  read ;  much  of  it  was  immaterial ;  some  letters  were  supposed 
to  be  of  importance  to  the  plaintiff,  in  which  they  write  of  sending 
Connell  goods  not  ordered — of  sending  them  at  first  cost,  and  of 
*purchasing  at  auction  on  purpose  for  him ;  and  Council's  r*ca-t 
letters,  in  one  of  which  he  says,  I  can  sell  anything  you  •- 
send  that  is  considered  cheap,  except  cloths. 

In  August  1829,  shortly  after  Connell  had  purchased  the  goods 
for  which  these  suits  were  brought,  F.  Worley  sent  a  clerk,  called 
Durborow  (now  dead),  to  Pittsburgh,  and  J.  Connell  made  an  assign- 
ment to  F.  Worley  of  all  his  effects.  Another  clerk  went  out  and 
took  possession  of  the  property.  The  letters  of  instruction  to, 
and  the  letters  from  those  clerks,  were  not  produced.  In  the 
assignment  Worley  &  Welsh  were  among  the  preferred  creditors, 
and  received  above  eleven  thousand  dollars  of  the  proceeds;  some 
others  were  in  the  preferred  class ;  F.  Worley  had  settled  his 
account  as  assignee.  The  plaintiffs  had  released  under  this  assign- 
ment and  offered  the  assignment  and  settlement  in  evidence.  This 
was  objected  to  and  admitted.  The  defendants  have  insisted  that 
it  was  offered  to  prove  a  partnership,  and  was  no  evidence  of  this. 
In  truth  it  was  offered  to  prove  many  things.  That  Worley  signed 
the  articles  of  partnership  for  himself  and  Welsh  was  admitted ;  it 
then  lay  on  the  defendants  to  make  a  defence  and  the  plaintiffs  to 
repel  this  defence.  The  evidence  of  the  defendants  was  given  to 
show  fraud  in  Connell  at  the  time  of  making  the  articles  ;  that  the 
partnership  was  not  acted  upon ;  and  that  Welsh  never  knew  of  or 
assented  to  the  partnership.  Whatever  conduced  to  prove  the 
plaintiffs'  case  in  any  of  these  points  of  view,  was  evidence ;  it  waa 
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not  necessary  that  the  piece  of  evidence  should  by  itself  establish 
any  point  in  the  cause;  if  in  connection  with  other  facts  or  circum- 
cumstances,  it  tended  to  prove  any  one  point,  it  must  go  to  the 
jury.  There  are  instances  where  a  verdict  will  be  set  aside  because 
irrelevant  testimony  has  been  admitted ;  e.  g.  where  the  acts  or 
declarations  of  a  third  person  are  given  in  evidence ;  but  where  a 
matter  of  fraud  or  trust  or  partnership  is  to  be  proved  by  circum- 
stances, and  especially  where  presumptive  evidence  is  to  be  coun- 
tervailed by  other  presumptive  evidence,  1  can  hardly  conceive  of 
a  case  in  which  every  act  and  declaration  of  the  parties  relating 
directly  to  the  matter  in  dispute,  may  not  go  to  the  jury.  Besides 
the  court  could  not  know  how  the  jury  would  find  as  to  the  disputed 
points ;  and  if  they  should  be  of  opinion  that  there  was  a  partner- 
ship, the  fact  that  Connell  had  represented  himself  as  alone  liable, 
and  had  preferred  his  partners  as  creditors,  would  avoid  the  release 
which  they  had  executed  to  him. 

The  defendants  had  taken  the  testimony  of  John  Connell  on  a 
commission  to  Ohio,  where  he  now  lives,  and  the  plaintiffs  had 
joined  in  the  commission,  and  put  cross-interrogatories,  reserving 
the  right  to  object  to  the  competency  of  the  witness  in  court.  This 
testimony  and  an  ex  parte  deposition  of  John  Connell  were  offered 
in  evidence,  and  rejected  by  the  court ;  and  this  is  urged  as  another 
reason  for  a  new  trial.  This  point  was  decided  in  Carter  v.  Con- 
*tfi9T  ne^»  ^  Whart.  *392 ;  but  as  it  has  been  renewed  and  much 
'  pressed,  I  will  again  notice  it.  It  was  pressed  that  he  was 
released  by  both  the  plaintiffs  and  defendant,  and  that  from  evi- 
dence in  the  cause,  the  whole  fund  was  exhausted  ;  and  it  was  urged 
and  many  cases  cited  to  show  that  where  the  party  offered  is  totally 
disinterested,  he  must  be  admitted.  Without  disputing  the  author- 
ity of  those  cases,  I  reply  that  not  one  of  them  is  the  case  of  a 
partner  defendant  called  by  his  partners,  also  defendants,  to  prove 
their  case ;  that  although  the  funds  have  been  nearly  all  collected 
and  applied,  yet  it  is  one  thing  to  prove  the  funds  entirely  ex- 
hausted, and  a  different  thing  to  stop  at  proof  that  they  are  nearly 
so ;  but  the  assumption  that  Connell  has  been  released  by  the  plain- 
tiffs, though  true  in  the  letter,  is  denied  in  fact,  for  if  the  jury 
should  find  he  had  partners  and  concealed  it  and  preferred  them  aa 
creditors,  the  release  is  void  for  fraud. 

But  it  was  also  said  that  Connell  by  getting  a  verdict  for  the 
defendants  would  leave  himself  liable  for  the  whole.  In  one 
of  these  complicated  cases  depending  on  how  several  points  are 
found,  it  is  very  unsafe  to  decide  on  a  single  point;  if  there 
is  a  verdict  for  the  defendants,  it  would  be  evidence  that 
they  were  not  partners,  and  if  not  partners,  then  the  release 
from  the  plaintiffs  to  John  Connell  is  valid,  and  he  is  dis- 
charged. In  the  circumstances  in  which  he  is  placed  in  thia 
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cause,  he  will  be  liable  to  the  plaintiffs,  if  they  have  a  verdict 
and  do  not  get  their  demand  from  Worley  &  Welsh ;  if  a  ver- 
dict is  obtained  for  the  defendants,  it  clears  them,  and  negatives 
the  allegation  that  the  release  is  fraudulent  by  reason  of  concealing 
his  partners  and  making  creditors  of  them  :  in  fact  he  by  his  own 
testimony,  affirms  the  release  and  discharges  himself  and  his  future 
property  from  the  plaintiffs.  For  these  reasons  and  those  given  in 
1  Whart.  392,  there  was  no  error  in  rejecting  this  testimony.  Our 
act  which  leaves  him  liable,  though  not  served  with  process  in 
this  cause,  perhaps  makes  the  law  different  from  what  it  would  be, 
if  this  would  forever  exonerate  him. 

There  was  a  matter,  not  assigned  as  a  reason  for  a  new  trial, 
urged  with  earnestness.  Notice  had  been  served  on  Thomas 
Welsh  and  Worley  &  Welsh  to  produce  their  correspondence  from 
1st  September  1828  till  after  the  assignment  of  Connell,  also  a  draft 
of  Connell  on  him,  and  of  himself  on  Connell,  statements  of  the 
concern,  furnished  half-yearly  by  Worley,  &c.  And  T.  Welsh,  on 
oath,  stated  that  he  had  not  the  papers  called  for ;  that  when  he 
removed  from  Baltimore  to  this  city  in  1831,  he  had  destroyed  all 
papers  which  he  considered  useless.  His  own  counsel  then  asked 
him,  "  Did  you  at  the  time  you  destroyed  those  letters,  &c.,  know 
of  the  existence  of  that  paper  called  the  articles  of  copartnership?" 
The  court  decided  the  question  to  be  improper.  In  arguing  the 
matter  here  his  counsel  put  it  on  the  footing  of  a  bill  of  discovery 
in  chancery  where,  he  said,  the  defendant  might  answer  fully  as  to 
all  relating  to  the  matter  of  inquiry.  Now  it  is  not  a  bill  *of  r*c^o 
discovery,  nor  like  one.  It  is  a  common-law  matter.  The  ^ 
party  is  not  bound  to  answer ;  generally,  he  does,  to  avoid  a  pre- 
sumption against  him  ;  he  is  to  produce  the  papers  called  for  or 
deny  their  existence,  or  prove  their  loss,  or  that  he  has  them  not ; 
and  he  can  go  no  further ;  his  own  counsel  cannot  ask  him  any 
question,  unless  perhaps  to  get  a  more  explicit  statement,  where 
his  answer  is  not  clearly  intelligible,  but  never,  as  in  this  case  was 
proposed,  examine  him  as  to  the  very  gist  of  the  cause. 

It  only  remains  to  notice  the  objections  to  the  charges  delivered 
to  the  jury  by  the  different  judges.  One  thing  when  explained, 
will  take  off  most  of  the  supposed  difference  between  them.  Justice 
Sergeant  did  not  write  out  his  opinion  before  or  since  he  delivered 
his  charge  to  the  jury.  Mr.  Randall,  one  of  the  defendants'  coun- 
sel, took  a  note  of  the  substance  of  the  several  topics  on  which  the 
judge  charged.  This  was  stated  by  the  counsel.1  Judge  Rogers, 
who  supposed  there  must  be  a  rehearing,  wrote  out  his  charge 
before  giving  it  to  the  jury.  In  substance  I  see  no  difference 

1  In  the  course  of  the  argument  Judge  Sergeant  stated  that  he  had  revised 
and  corrected  Mr.  Randall's  notes  of  his  charge,  and  that  as  printed  in  the 
paper-book,  it  was  substantially  correct. — REP. 
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between  them  which  can  affect  the  ultimate  decision  of  this  cause. 
The  supposed  difference  in  taking  by  the  one  a  distinction 
between  a  dormant  partner  and  a  secret  partner,  is  not  very  easily 
found  in  the  charges  themselves.  Collier  seems  to  mention  them 
as  distinct.  Gow's  Treatise,  I  think,  treats  them  as  the  same.  As 
the  counsel  has  not  pointed  out,  nor  do  I  know  of  any  distinction 
which  would  be  material  in  this  cause,  I  shall  pass  this  over.  It 
was,  and  so  each  judge  told  the  jury,  a  material  consideration, 
whether  Connell  and  the  defendants  did  not  intend  to  conceal  their 
connection,  and  whether  this  had  not  an  effect  on  the  face  of  their 
books  and  the  ignorance  of  the  clerks  as  to  any  partnership. 

I  do  not  mean  any  reflection  or  imputation  on  the  counsel  in 
this  case,  but  many  of  the  objections  suppose  the  charge  to  say 
more  than  it  said,  and  there  are  some  objections  to  opinions  called 
for  by  the  argument,  and  now  alleged  to  be  illegal.  Thus  a  point 
made  was,  that  if  Welsh  was  not  liable,  there  could  not  be  a  ver- 
dict against  Worley  alone ;  and  so  the  judges,  each  of  them  stated  ; 
but  it  is  now  alleged  that  this  might  have  had  an  effect  in  inducing 
a  verdict  against  both.  If  the  judge  had  omitted  to  give  an 
opinion  on  this  point,  we  should  have  had  a  motion  for  a  new  trial ; 
and  now  we  have  one,  because  he  gave  a  correct  one,  but  in  lan- 
guage too  pointed. 

The  defence  rested  on  several  grounds  :  if  either  of  the  two  first 
were  found  for  the  defendant,  there  was  an  end  of  the  case — if 
found  for  the  plaintiffs,  then  the  jury  would  find  it  necessary  to 
consider  the  remaining  questions ;  this  is  admitted,  and  as  the 
judges  each  told  the  jury  ;  but  the  terms  in  which  this  opinion 

*{i64n  was  exPre88ed»  *are  not  to  ^e  taste  °f  tne  counsel;  there 
'  would  be  no  end  of  new  trials  if  these  objections  could  have 
any  weight. 

(/)  This  ought  to  be  at  rest.  In  Carter  v.  Connell,  this  court 
gave  an  opinion  on  the  point.  No  man  could  see  the  statement  of 
Council's  situation  prefixed  to  the  articles  without  seeing  that  he 
had  incurred  responsibilities  three  months  before,  to  the  amount 
of  328,000 ;  and  the  account  showed  sales  since  that  time  of  say 
$15,000.  Whether  Worley  inquired  as  to  the  debts  we  know  not ; 
and  what  answer  Connell  gave  we  know  not.  It  never  can  be 
endured  that  parties  shall  enter  into  partnership  and  go  on  for  a 
year,  and  incur  heavy  debts,  and  then  one  cut  himself  loose  by  his 
own  statement  that  his  partner  was  indebted  to  a  greater  amount 
than  he  expected  ;  it  would  not  only  be  dangerous  but  unjust  to  the 
public,  that  a  solvent  partner  should  be  discharged  on  such  allega- 
tions unsupported  by  proof,  or  even  if  proved,  and  he  continued  in 
the  partnership  after  he  knew  or  suspected  the  imposition. 

I  shall  not  go  over  the  remaining  points  in  detail, — ( g)  and  (A 
are  the  same,  but  the  latter  in  stronger  language,  and  both  rather 
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an  overstrained  gloss  on  the  charge  fairly  understood.  It  was 
expressed  in  the  agreement,  that  the  business  should  be  in  the 
name  of  John  Connell ;  and  though  probably  the  agreement  and 
dissolution  were  written  in  Worley's  counting-house,  no  witness 
was  called  to  either.  The  great  stress  of  the  argument  on  this 
part  of  the  cause  stood  on  the  facts,  that  the  books  did  not  show 
and  the  clerks  did  not  know  of  the  partnership ;  and  the  judge 
said  the  jury  might  think  with  him,  that  under  the  circumstances 
in  this  case,  there  was  not  much  weight  in  the  argument  from 
these  facts. 

(h)  and  (m)  are  the  same,  and  are  nothing.  The  defendants 
relied  on  there  being  nothing  to  show  partnership  in  the  books, 
and  its  not  being  known  to  the  clerks.  The  plaintiffs  relied  on 
many  facts  and  circumstances — he  left  the  jury  to  decide  on  the 
weight  of  each. 

(n)  charges  the  judge  incorrectly — what  he  did  say  was,  "  I  do 
not  mean  to  say  that  it  (Welsh's  assent)  may  be  implied  or  proven 
by  the  memorandum  or  acts,  declarations  or  consent  of  one  of  the 
parties ;  but  it  may  be  shown  from  the  acts  of  one,  declarations  of 
another,  and  the  memorandum  or  conduct  of  the  third.  You  must 
take  them  all  together,  and  from  the  whole  evidence  you  must 
decide  whether  a  partnership  did  in  fact  exist."  And  again  in 
another  part  of  the  charge  he  says,  "  The  fact  of  Welsh's  assent  to 
the  partnership  or  his  knowledge  of  it,  may  be  inferred  from  cir- 
cumstances. For  although  consent  or  knowledge  is  necessary,  yet 
this,  as  has  been  before  observed,  may  be  shown  either  directly  or 
may  be  inferred  from  the  acts,  declarations,  or  conduct  of  the  par- 
ties. You,  gentlemen,  are  bound  to  form  your  conclusions  from 
the  whole  evidence,  from  the  entries  in  the  books  of  one  or  all,  the 
declarations  of  another,  and  the  acts,  declarations  and  conduct  of 
all  the  parties  to  this  contract ;  a  written  authority  is  not  neces- 
sary. 

*I  have  not  recapitulated  more  than  a  small  part  of  the  r*cpr 
evidence ;  only  enough  to  show  the  nature  of  the  dispute  ^ 
and  of  the  charge  and  defence.  There  are  other  causes  to  be  tried 
as  we  have  been  told,  between  other  plaintiffs  and  the  same  defend- 
ants. The  contest  arises  from  and  depends  on  many  facts,  and  the 
inferences  from  those  facts — and  this  is  the  province  of  the  jury,  as 
they  were  constantly  told  by  each  of  the  judges. 

There  is  an  additional  reason  for  a  new  trial,  which  I  shall 
notice.  The  order  is  this :  one  of  the  counsel  for  the  plaintiffs, 
after  the  evidence  is  given,  addresses  the  jury,  states  the  points  of 
law,  and  cites  the  authorities.  The  defendant's  counsel  are  then 
heard,  and  often  introduce  points  of  law  and  topics  of  argument 
not  forseen  by  him  who  preceded  them.  This  almost  always 
makes  it  necessar^  for  the  concluding  counsel  on  the  part  of  the 
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plaintiff  to  take  a  more  extended  view  of  the  evidence  and  the  law 
than  his  colleague  had  done.  It  would  be  strange  to  suppose  two 
such  counsel  as  appeared  for  the  defendants  in  this  cause ;  would 
not  make  it  necessary  for  the  concluding  counsel  to  view  the 
cause  on  a  very  extended  scale ;  he  can't  state  mere  points  of 
law  or  cite  new  authorities,  except  in  refutation  of  the  arguments 
of  his  opponents ;  but  he  may,  with  this  limitation,  use  all  his 
force  for  his  client.  We  do  not  see  reason  for  granting  a  new 
trial. 

New  trial  refused. 

Cited  by  Counsel,  3  Whart.  597;  4  Id.  367  ;  3  Ban-  155;  4  P.  F.  Smith 
207  ;  8  Id.  468. 

Cited  by  the  Court,  8  W.  &  S.  260 ;  1  Barr  440 ;  6  Id.  322. 


*566]  *  [PHILADELPHIA,  APRIL  29,  1837.] 

Arrott  against  Pratt. 

1.  Under  the  act  of  the  27th  of  February  1798,  a  party  will  be  allowed  the 
inspection  of  a  document  wherever  he  has  a  common  interest  in  it,  with- 
out regard  to  the  right  of  custody,  and  at  a  convenient  period  before  the 
trial. 

2.  In  an  action  to  recover  certain  money  alleged  to  have  been  received  by 
the  defendant  to  the  use  of  the  plaintiff,  being  the  proceeds  of  sale  in  a  for- 
eign port,  of  the  goods  on  board  of  a  certain  vessel,  part  of  which  goods 
were  owned  by  the  plaintiff,  and  part  by  the  defendant ;  the  court  made  an 
order  that  the  plaintiff  permit  the  defendant,  on  reasonable  notice,  to  inspect 
a  certain  paper,  being  the  account-sales  of  the  goods  on  board  the  vessel, 
which  had  been  obtained  by  the  plaintiff  from  a  third  person :  and  to  have  a 
copy  of  it  made  at  his  (the  defendant's)  charge  by  a  person  designated  by 
the  plaintiff. 

AN  action  on  the  case  was  brought  in  this  court  to  July  term 
1836,  by  James  Arrot  against  Henry  Pratt ;  and  at  this  term  a 
rule  was  obtained  on  the  part  of  the  defendant,  to  show  cause  why 
an  order  should  not  be  made  on  the  plaintiff  to  produce  certain 
papers  for  the  inspection  of  the  defendant. 

Affidavits  were  read  in  support  of  and  opposition  to  the  motion  ; 
from  which  it  appeared  that  the  plaintiff  claimed  to  recover  certain 
money  alleged  to  have  been  received  by  the  defendant  to  his  use, 
under  the  following  circumstances:  In  the  year  1811,  a  vessel 
called  the  Superior,  belonging  to  the  firm  of  Pratt  &  Kintzing,  of 
which  the  defendant  was  the  surviving  partner,  sailed  from  the  port 
of  Philadelphia  for  St.  Petersburg!!,  in  Russia.  On  her  return 
voyage,  with  a  cargo,  part  of  which  belonged  to  the  plaintiff,  but 
the  principal  part  of  it  to  Pratt  &  Kintzing.  she  was  wrecked  on 
the  coast  of  Norway.  Part  of  the  cargo  was  saved,  and  placed 
in  the  hands  of  the  American  consul,  Mr.  Isaacson,  by  whom  it 
was  sold.  The  proceeds  were  received  by  him,  and  he  rendered 
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an  account  of  the  sales  and  disbursements.  A  short  time  before 
the  institution  of  this  suit,  the  plaintiff  called  upon  the  defendant 
for  payment  of  his  proportion  of  the  proceeds.  Search  was  made 
among  the  papers  of  the  firm  for  the  account  of  Isaacson  without 
success ;  and  after  some  time  it  was  found  by  the  plaintiff  among 
the  papers  of  Mr.  John  Donaldson,  deceased,  who  was  in  his  life- 
time in  extensive  business  as  a  shipbroker.  The  affidavits  on  the 
part  of  the  defendant,  alleged  that  the  paper  was  essential  to  the 
defence,  and  that  no  duplicate  of  it  could  be  found  among  his 
papers  or  those  of  the  late  firm  of  Pratt  &  Kintzing. 

*Upon  these  facts,  Mr.  Scott,  and  Mr.  J.  S.  Smith,  con- 
tended  that  they  were  entitled  to  an  inspection  and  a  copy 
of  the  account-sales,  previously  to  the  trial,  to  enable  them  to  pre- 
pare for  the  defence.  The  paper  was  the  common  property  of  all 
the  shippers ;  aud  the  act  of  1798  does  not  expressly  confine  the 
power  to  the  production  of  papers  at  the  time  of  trial ;  at  all  events, 
there  is  a  common-law  power  which  has  often  been  exercised.  They 
cited  Rose  v.  King,  5  S.  &  R.  244  ;  Wright  v.  Crane,  13  Id.  447  ; 
Worman  v.  Boyer,  14  Id.  212;  Cowles  v.  Cowles,  2  P.  &  W. 
139 ;  Clifford  v.  Taylor,  1  Taunt.  167  ;  Blakey  v.  Porter,  Id.  386 ; 
1  Campbell  N.  P.  562. 

Mr.  Chester,  and  Mr.  Sergeant,  contra. 

PER  CURIAM. — It  is  not  intended  to  define  the  cases  in  which  a 
party  may  be  entitled  by  the  statute  to  call  for  the  inspection  of  a 
document ;  but  it  may  be  asserted  that  he  will  be  entitled,  without 
regard  to  the  right  of  custody,  whenever  he  has  a  common  interest 
in  it.  The  document  required,  is  the  account  of  sales  by  the  com- 
mon agent  of  the  shippers,  who  sold  the  cargo  of  the  Superior  for 
the  benefit  of  the  concerned  ;  and  it  is  equally  the  property  of  all 
of  them.  It  is  therefore  unnecessary  to  inquire  how  it  came  to 
the  plaintiffs'  hands  ;  he  has  it,  and  that  is  enough  for  the  purposes 
of  the  decision.  In  Rose  v.  King,  the  time  of  inspection  was  not 
fixed  ;  but  justice  and  the  purposes  of  preparation  require  it  to  be 
at  a  convenient  period  before  the  trial.  It  is  ordered  therefore  that 
the  plaintiff,  on  reasonable  notice  had,  permit  the  defendant  to 
inspect  the  paper  in  his  presence  ;  or,  if  required,  to  have  a  copy 
of  it  made,  at  his  own  charge,  by  a  person  designated  by  the  plain- 
tiff ;  and  that  the  paper  be  received  in  evidence  at  the  trial,  with- 
out further  authentication. 

Order  accordingly. 

|!  See  also  Murphy  ».  Morris,  2  Miles  60;  Borton  v.  Streeper.  Ibid  41. | 
END  OF  MARCH  TERM,  1837. 

571 


.       AN  INDEX 

TO   THE 

PRINCIPAL  MATTERS. 


ACCOUNT. 

See  GUARDIAN. 

ACCOUNT  RENDER. 
See  PARTNERSHIP,  1,  2. 

ACKNOWLEDGMENT  OF  A 

SHERIFF'S  DEED. 
See  COURTS,  6.    EVIDENCE,  6. 

ACTION. 
See  PLEADING. 

ADMINISTRATION. 

See  COURTS,  8,  9.     INTESTATE. 
PROMISSORY  NOTE,  3,  4. 

AFFIDAVIT  OF  DEFENCE. 
See  PRACTICE,  7,  8,  9,  &c. 

AGENT. 

See  EVIDENCE,  7,  8. 

AGREEMENT. 

1.  By  an  agreement  in  writing  be- 
tween the  plaintiff  and  defendant, 
it  was  witnessed  that  the  plaintiff 
agreed  to  give  the  defendant  three 
horses,  and  gears  belonging  to  them, 
for  the  sum  of  $200 ;  and  in  con- 
sideration thereof,  the  defendant 
agreed  to  work  out  the  amount,  by 
carting  certain  articles  at  seventy 
cents  per  thousand,  until  the  horses, 
&c.,  were  paid  for :  and  it  was 
further  agreed  that  the  plaintiff 
was  to  pay  the  defendant,  one  half 
of  the  amount  which  he  (the  de- 
fendant) earned  for  carting  during 
the  season,  until  the  horses,  &c., 
were  paid  for.  The  agreement  then 


proceeded :  "  and  it  is  fully  under- 
stood that  the  said  horses,  gears, 
&c.,  is  the  property  of  (the  plaintiff) 
until  worked  out  or  paid :  this 
agreement  to  the  contrary  notwith- 
standing. The  said  (defendant) 
further  agrees  to  attend  to  the 
carting,  and  furnishing  carts,  as 
many  as  are  necessary,  for  deliver- 
ing brick  to  buildings,  and  wood  to 
the  kiln,  at  the  price  stipulated 
above,  to  the  brickyard  ;  and  at  the 
end  of  the  season,  which  is  the 
first  of  January  1836,  whichever 
party  is  in  debt  on  settlement,  the 
same  is  to  be  paid  in  cash  ;  and  in 
case  the  said  (defendant)  refuses 
to  cart  at  any  time  when  called 
on,  the  said  horses,  &c.,  are  to  be 
returned,  and  this  agreement  is  to 
be  null  and  void,  and  the  said  (de- 
fendant) forfeits  the  balance  of  cash 
remaining  with  (the  plaintiff),  as 
collateral  security."  In  replevin 
for  the  horses  and  gear,  the  court 
below  charged  the  jury  that  the 
plaintiff  derived  title  to  the  horses 
under  the  above  agreement,  and 
that  if  they  found  that  there  had 
been  a  demand  by  the  plaintiff 
upon  the  defendant  to  cart,  and  a 
refusal  by  him,  then  the  verdict 
should  be  for  the  plaintiff  without 
any  regard  to  the  state  of  the  ac- 
counts between  the  parties ;  that  in 
any  view  of  the  case,  it  would  be 
wholly  unnecessary  for  them  to  ex 
amine  into  these  accounts,  and  that 
it  was  immaterial  in  this  action  what 
way  the  balance  was:  Held,  that  this 
direction  was  erroneous.  Huhn  v. 
Long,  200 

2.  Evidence  of  a  demand   made  by 
the  plaintiff  upon  a  person  in  the 
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employment  of  the  defendants,  as  ; 
a  carter,  he  being  at  the  house  of 
the  defendant  at  the  time,  /'/•/</,  not 
to  be  admissible  as  evidence  of  a 
demand  upon  the  defendant ;  there 
being  no  proof  that  the  demand 
was  communicated  to  the  defend- 
ant. Hnhn  v.  h>n<j,  200 

3.  The  defendant  being  the  obligor 
in  five  bonds  given  to  A.,  each  con- 
ditioned for  the  payment  of  $600 
annually  on    the  first  of  April  in 
each  year  from  1818  to  1822,  entered 
into  an  agreement  with  A.,  in  1822 
in  which  it  was  recited  that  only 
a  small  part  of  the  money  had  been 
paid,  and   that    A.  was  willing  to 
allow   further   time ;    and   it   was 
agreed   that  the  defendant  should 
pay  $100   each  year  of  principal, 
until    the   whole   should    be  paid. 
In  1825  A.,  assigned  two  of  the 
bonds  to  B.,  who  in  1826  entered 
into  an  agreement  with  the  defend- 
ant, in  which  it  was  recited  that  he 
(B.)  had  purchased  the  bonds,  and 
had  agreed  "  to  stand  by  and  fulfil 
the  stipulations  and  conditions  con- 
tained "  in  the  former  agreement, 
and  the  defendant  agreed  to  pay, 
on  the  first  of  April  following,  $100, 
and  so  on  yearly  until  the  whole 
was  paid.    In  an  action  on  the  two 
assigned   to  B.,  it   was  held,  that 
the   defendant  could   not   give  in 
evidence  two  of  the  bonds  which 
had  been  paid  by  the  defendant  to 
A.,  before  the  agreement  of  1826. 
Ott  v.  Lyons,  441 

4.  The  plaintiff  conveyed  a  tract  of 
land   to    the  defendant  by  deed, 
which    contained    the    following 
clause  :    "  Excepting,  nevertheless, 
the  aforesaid  premises  are  subject 
to  a  lien  or  dowership  thereon,  in 
favor  of  E.  T.  during  the  term  of 
her  natural  life,  according  to  the 
form  and  effect  of  an  act  of  assem- 
bly," Ac.    On  the  same  day  the  de- 
fendant signed  an  agreement,  by 
which  he  declared  that  he  held  him- 
self bound  to  the  plaintiff  for  the 
balance  of  the  purchase-money, '"of 
a  certain  tract  of  land  purchased  of 
him,  after  paying  off  all  the  judg- 
ments  and    demands  against  the 
said  estate/'    The  land  was  after- 
wards sold  by  virtue  of  an  execu- 
tion upon  a  judgment  against  a  for- 


mer owner,  and  purchased  at  the 
sheriff's  sale  by  the  defendant 
Held,  (1)  that  the" clause  in  the  deed 
did  not  control  the  agreement,  and 
consequently  that  the  defendant 
was  entitled  to  deduct  the  amount 
of  the  dower  of  E.  T.  from  the 
purchase-money  ;  (2)  that  the  pur- 
chase-money ought  to  have  been 
applied  by  the  defendant  to  pay  off 
the  incumbrances  in  the  first  in- 
stance, and  that  it  was  error  to 
charge  the  jury  that  unless  the  sale 
by  the  sheriff  to  the  defendant  was 
procured  by  fraud,  he  held  by  tifle 
paramount,  and  therefore  that  the 
consideration  of  the  agreement  had 
failed.  Taylor  v.  Smith,  432 

And  see  MECHANICS,  <Sbc.,  1.    WATER 
POWER. 

AMENDMENT. 

1.  The   plaintiff  in  the  court  below 
declared  in  indebitatus  aspumpsit, 
with  the  common  money  counts  ; 
and  the  court  afterwards  granted 
leave  to  file  four  new  counts  ;  the 
first  upon  alleged  guaranty  by  the 
defendant,  of  a  check  drawn  by  a 
third  person  in  his  favor,  and  cashed 
by   the  plaintiff,   and  the  second, 
third  and  fourth,  upon  the  defend- 
ant's endorsement  of  the  check : 
Held,  that  the  amendment  being 
previous  to  the  trial,  was  within  the 
discretion  of  the  court  below,  and 
not  the  subject  of  a  writ  of  error 
and  that,  if  it  were,  the  additional 
counts    were    properly    admitted. 
Caldwell  v.  Remington,  132 

2.  The  plaintiffs  declared  in  assumpsit 
OB  a  promissory  note  drawn  by  the 
defendant  in  their  favor.     On  the 
trial  it  appeared  that  plaintiffs  and 
defendant  were  dealers  in  lottery 
tickets,  and  some  evidence  had  been 
gjven  to  show  that  the  considera- 
tion of  the  note,  either  in  whole  or 
in  part,  was  the   price  of  certain 
tickets  sold  by  the  plaintiffs  to  the 
defendant.     Held,  that  it  was  not 
error  to  allow  the  plaintiffs'  coun- 
sel,  after   the   evidence  had  been 
cloned,  and  the  defendant's  counsel 
had  concluded  his  address  to   the 
jury,  to  file  additional  counts  for 
goods  sold  and  delivered,  and  money 
lent  and  advanced.     Yoke  v.  Rob- 
ertson, 155 
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3.  Where  a  writ  has  been  in  the 
hands  of  the  sheriff,  and  is  re- 
turned to  the  office  from  which  it 
issued,  with  an  endorsement  of 
service  having  been  made,  though 
without  the  signature  of  the  sheriff 
thereto,  such  return  is  amendable. 
Dewar  v.  Spence,  21 1 

-i.  The  sixth  section  of  the  act  of  21st 
March  1806,  which  declares  that 
suits  shall  not  be  set  aside  for 
informality,  &c.,  if  the  process  has 
been  duly  served,  &c.,  extends  to 
actions  of  partition.  Id. 

And  see  PARTITION,  3. 

APPEAL. 

An  appeal  from  the  decree  of  a  Court 
of  Common  Pleas,  in  a  case  of 
divorce,  was,  dismissed,  for  the  want 
of  the  recognisance  required  by  the 
13th  section  of  the  act  of  13th 
March,  1815.  Brom  v.  Brom,  94 

ASSIGNMENT. 
See  DEBTOR  AND  CREDITOR,  4,  5,  6. 

ASSUMPSIT. 

See  AMENDMENT,  1,  2.  LANDLORD 
AND  TENANT,  1.  LIMITATIONS. 
PARTNERSHIP,  1,  2.  PLEADING,  4, 
5,  9.  PROMISSORY  NOTE,  2. 

ATTACHMENT  (FOREIGN). 

A  legacy  cannot  be  attached  in  the 
hands  of  an  executor,  for  the  debt 
of  the  legatee,  by  process  of  foreign 
attachment.  Shewell  v.  Keen,  332 
s.  P.  Barnett  v.  Weaver,  418 

BAIL. 

See  PRACTICE,  5,  6. 

BARON  AND  FEME. 
See  FEME  COVERT. 

BILLS  OF  EXCHANGE. 

An  order  drawn  by  a  contractor  on 
the  Post  Master  General,  in  the 
following  words  :  "  Sir, — On  the 
first  day  of  January  1836,  pay  to 
my  order  $5000,  for  value  received, 
and  charge  the  same  to  my  account, 
for  transporting  the  U.  S.  Mail, 
and  oblige 

Your  friend,  J.  R." 
was   held  not  to  be  a  negotiable 


bill  of  exchange,  so  as  to  entitle 

the  holder  to  sue  in  his  own  name. 

Reeside  v.  Knox,  233 

And   see   LIMITATIONS.    PROMISSORY 

NOTE. 

BOND. 

See  PRESUMPTION,  1. 

CERTIORARI. 
See  COURTS,  3,  4,  5, 

CHANCERY. 
See  COURTS,  2. 

CLAIM. 

See  MECHANICS,  &c. 

COMMON   PLEAS. 

See  COURTS,  7. 


CONSTITUTIONAL  LAW. 


1.  The  21st  section  of  the  act  of  24th 
February,  1834,  which  takes  away 
the  preference  given  by  the  act  of 
1794,  to  judgments  in  the  order  of 
paying  the  debts  of  decedents,  is 
not  unconstitutional  in  its  applica- 
tion   to    judgments,   which    were 
obtained  between  the  dates  of  the 
two  acts.  Deichman's  Appeal,   395 

2.  The  power  of  the  governor  to  grant 
pardons,   does   not    authorize   the 
remission  of  the  costs  to  the  pay- 
ment of  which  a  prisoner  may  have 
been  sentenced  upon  conviction  of 
an  offence.     Ex  parte  McDonald, 

440 

CORPORATION. 

The  charter  of  a  private  corporation 
provided,  that  if  any  member  should 
be  found  breaking  the  rules  of  the 
society,  he  should  be  served  with 
a  notice  to  attend  to  answer  at  the 
next  stated  meeting,  after  which  a 
decision  should  be  held  by  ballot ; 
and  if  two-thirds  considered  him 
guilty,  he  should  be  dealt  with 
agreeably  to  the  by-laws.  The  by- 
laws provided  that  "  no  member 
shall  be  entitled  to  receive  any 
benefit  from  the  society  whose  com- 
plaints are  the  result  of  intoxica- 
tion," &c.  A  member  having  been 
expelled  by  the  requisite  majority, 
on  the  ground  of  intoxication,  after 
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doe  notice,  Ac.,  brought  an  action 
in  tin-  Court  of  Common  Pleas  to 
recover  the  allowance  granted  to 
disabled  member*.  //•/•/.  that  the 
regularity  of  the  proceedings  to 
expel  him  could  not  be  inquired 
into  in  that  action  ;  and  that  the 
court  had  no  jurisdiction  to  compel 
payment  of  the  allowance  by  such 
action.  Slack  and  White  Smiths1 
Society  v.  Vandyke,  309 

COSTS. 

See   CONSTITUTIONAL   LAW,   2.    ME- 
CHANICS, &c.,  6.    ROADS,  &c.,  6. 

COUNTY  COMMISSIONERS. 

mandamus  will  not  be  granted  to 
county  commissioners  to  draw 
orders  on  the  county  treasurer, 
unless  there  is  money  in  the  county 
treasury  specifically  applicable  to 
such  orders.  Commonwealth  v.  Co. 
Commissioners,  286 

COURTS 

1.  The  Supreme  Court  had  no  power 
under  the  acts  passed  previously  to 
the  16th  of  June  1H36,  to  compel  a 
trustee  to  pay  over  trust  moneys 
in  his  hands,  and  in  default  of  such 
payment,  to  dismiss  him  from  the 
trust.     Ex  parte  Hus.iey,  330 

2.  Proceedings  to  obtain  relief  under 
the  13th  section  of  the  act  of  the 
16th  of  June  1836,  conferring  upon 
the  Supreme  Court  the  jurisdiction 
and  powers  of  a  Court  of  Chancery 
in  certain  cases,  must  be  by  bill 
and  subpoena :  The  court  will  not 
grant  relief  upon  petition.  Id. 

3.  The  act  of  the  16th  of  June  1836, 
''relating  to  the  jurisdiction  and 
powers  of  the  courts,"  did  not  re- 
peal the  7th  section  of  the  act  of 
the  18th  of  April  1791,  regulating 
the  removal  of  indictments  into  the 
Supreme  Court.  The  Commonwealth 
v.  McGinnis,  113 

4.  A   special    allocatur   is    therefore 
necessary  to  authorize  such  a  re- 
moval. Id. 

5.  The  writ  of  certiorari  is  the  proper 
mode  of  removing  an  indictment 
into  the  Supreme  Court.  /•/. 

6.  Where  lands  situate  in  Dauphin 
county  had  been  sold  by  virtue  of 
an    execution    upon    a  judgment 


obtained  in  1797,  in  the  Supreme 
Court  in  Philadelphia,  on  a  scire 
facias,  upon  a  mortgage,  it  vr&sheld, 
that  the  acknowledgment  of  the 
sheriff's  deed  could  not,  under  the 
act  of  1836,  be  made  before  the 
Supreme  Court  in  the  Eastern 
District,  but  must,  if  made  in  that 
court,  be  made  at  its  sessions  in  tho 
Middle  District.  Chambers  v.  Car- 
son, 437 

7.  The  Court  of  Common  Pleas  had 
not  power,   under   the  acts  of  as- 
sembly in  force  in    1835,  to  decree 
distribution  of  a  fund  in  the  hands 
of  a   trustee,  among  the  heirs  or 
next  of  kin  of  the  deceased  cestui 
que  trust.     Johnson's  Estate,     120 

8.  Such   distribution   could   only  be 
made  by  the  administrator  of  the 
cestui  que  trust,  who  was  entitled 
for  that  purpose  to  recover  the  fund 
from  the  trustee.  Id. 

9.  The  Orphans'  Court  has  no  juris- 
diction to  determine  the  validity  of 
the  claim  of  an  alleged  creditor  of 
a  decedent :    The  remedy   of  the 
creditor    must  be  pursued   in  the 
courts  of  law.      Warner's  Estate, 

295 

10  In  an  action  on  the  case,  upon  an 
agreement  by  which  the  defendant 
guaranteed  the  performance  of 
certain  acts,  and  in  which  the 
parties  bound  themselves  to  each 
other  in  a  penalty  of  $100,  the 
plaintiff  set  forth  in  his  declaration 
the  agreement  and  the  penalty,  and 
concluded  to  his  damage  $300. 
The  action  was  submitted  to  referees 
who  awarded  to  the  plaintiff  $100. 
Held,  that  the  District  Court  had 
jurisdiction.  Dickv.  Gaskill,  184 

11.  A  judge  has  a  right  to  analyze 
the  evidence,  to  present  the  ques- 
tions of  fact,  resulting  from  it,  to 
the  jury,  and  to  express  his  opinion 
of  its   weight — leaving  the  jury, 
however,  at  full  liberty  to  decide 
for  themselves.     Delany  v.  Robin- 
son, 503 

12.  Where  a  matter  of  evidence   is 
partly  written  and  partly  parol,  it 
must  all  go  to  the  jury,  for  their 
decision.  McDowell  v.  Shotwell,  26 

And  see  PRACTICK. 

COVENANT. 
See  PLEADING,  3,  4,  6. 
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CRIMINAL  LAW. 

1.  "Where   a  prisoner  indicted  for  a 
misdemeanor  moved  at  the  second 
term  to  quash  the  indictment,  on 
the  ground  that  the  grand  jury  had 
not  been  returned  according  to  the 
act  of  assembly,   and    the    court 
held  the  question  under  advisement 
during  the  term,  it  was  held,  that 
the  delay  was  equivalent  to  a  post- 
ponement  with    his   consent,   and 
that  he  was  not  entitled  to  be  dis- 
charged  under   the   act  of    1785. 
Exparte  Walton,  501 

2.  The  power  of  discharging  a  prison- 
er under  the   act  of  1785,  where 
he  has  not  been  tried  at  the  second 
term,  it   seems  is   confined  to   the 
court  in  which   he   was  indicted ; 
and   the    Supreme  Court  will  not 
interfere,    if    the    commitment   is 
unexceptionable  on  the  face  of  it.  Id. 

And  see  COURTS,  3,  4,  5. 

DEBTOR  AND  CREDITOR. 

1.  A  sale  and   transfer  of  personal 
property,  made  for  the  purpose  of 
preventing  a  creditor  from  obtain- 
ing execution  of  his  judgment,  is 
mala  fide,  and  void  against  such 
creditor.     Streeper  v.  Eckart,    302 

2.  A    party   claiming  against    such 
creditor  is  bound  to  remove  all  doubt 
of  the  fairness  of  the  transaction, 
even  if  possession  has  accompanied 
the  transfer.  Id. 

3.  A  transfer  of  personal  property, 
unaccompanied  by  a  corresponding 
change   of  possession,  is  void   as 
against  creditors.  Id. 

4.  The  5th  section  of  the  act  of  the 
24th  of  March  1818,  requiring  vol- 
nutary  assignments  for  the  benefit 
of  creditors,  to  be  recorded  within 
thirty  days,  was  not  confined  to  the 
case  of  an  assignment  for  the  bene- 
fit of  all  the  creditors  of  the  assignor. 

.      Englebert  v.  Blanjot,  240 

5.  An  assignment  made  in  1833,  of 
property  to  a  particular  creditor  in 
trust,  to  sell  the  same  ;   and  after 
paying    himself,   and   three   other 
creditors  of  the  assignor,  to  return 
the  surplus  to  the  assignor,  which 
was  not  recorded  within  the  time 
required  by  the  act  of  1818,  was 
held   to  be   void,    as   against    the 
creditors  of  the  assignor.  Id. 

2  WHARTON— 37 


6.  The  trustees  of  an  in  sol  vent  debtor 
possess  all  the  right  of  his  creditors, 
to  set  aside  a  fraudulent  or  irregu- 
lar assignment ;  and  may  therefore 
recover  property  which  is  the  sub- 
ject of    a    voluntary    assignment 
previously  made,  but  not  recorded 
according   to   law.      Englebert  v. 
Blanjot,  240 

7.  The  case  of  Thompson  v.  Dough- 
erty, 12  S.  &  R.  448,  overruled.  Id. 

DISTRESS. 

See  LANDLORD  AND  TENANT. 

DISTRICT  COURT. 

See  COURTS,  10. 

DIVORCE. 
See  APPEAL. 

DONATIO  CAUSA  MORTIS. 

1.  To  constitute  a  good  donatio  causa 
mortis,  it  is  not  necessary  that  the 
donor  should  be  in  such  extremity 
as  is  requisite  to  give  effect  to  a 
nuncupative    will.       Nicholas    v. 
Adams,  17 

2.  The   making  of  a  will   after  an 
alleged  donatio  causa  mortis,  is  not 
conclusive  against  the  donee.      Id. 

3.  Such  gift  may  be  evidenced  by  a 
writing  not  under  seal.  Id. 

4.  On    the  18th  of  Ocober  1832,  A., 
then  laboring  under  a  complication 
of  disorders,  of  which  he  died  on 
the    1st  of    November    following, 
delivered  two  watches  to  B.     On 
the  22d  of  October,  A.  executed  a 
paper  writing  in  the  form  of  a  will, 
by  which  he  gave  the  two  watches 
to  B.  "  in  whose    possession"   he 
proceeded  "  I   myself  placed   said 
articles."    On  the  29th  of  October, 
A.  executed  a  will,  by   which  he 
gave   all   his   property   absolutely 
to  C.     Held,  that  B.  was  entitled 
to  retain  the  watches.  Id. 

DOWER. 

1.  The  widow  of  an  intestate,  tenant 
in  common,  may  maintain  a  writ 
of  dower,  as  at  common  law,  for  her 
third  of  her  husband's  proportion 
of  the  land.    Brown  v.  Adams,  188 

2.  The  acts  of  assembly  which  direct 
the  method  in  which  partition  may 
be  made  in  the  Orphans'  Court  of 
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the  real  estate  of  an  intestate,  and 
the  widow's  share  set  off  to  her,  are 
confined  to  the  case  in  which  the 
intestate  was  sole  seised.  Brown 
v.  Adams,  188 

EQUITY  PRACTICE. 
See  COURTS,  2. 
EVIDENCE. 

1.  The  book  of  original  entries  of  a 
tradesman,  is  not  evidence  of  the 
delivery  of  goods  to   be  sold  on 
commission,  even  though  such  book 
be  offered  not  to  charge  the  defend- 
ant, but  as  rebutting  evidence  to 
explain  certain   payments   proved 
by    the    defendant.       Murphy    v. 
Cress,  33 

2.  The  book  of  original  entries  of  the 
plaintiff  is   admissible   in   a  scire 
facias  on  a  claim  under  the  Mechan- 
ics' Lien  Law,  to    prove  that  the 
materials  for  which   the  suit  was 
brought  were  furnished  at  and  for 
the  particular  building  which    is 
the  subject  of  the  lien.     McMullen 
Gilbert,  227 

3.  In  an  action   to  recover  damages 
for  falsely  and  fraudulently  affirm- 
ing that  a  certain   tract  of  land 
which  the  plaintiffs  had  agreed  to 
purchase  from  the  defendant,  con- 
tained 100  acres,  wheu  in  fact  it 
contained  only  84  acres ;  itappeared 
that  the  defendant  had  purchased 
from  A.,  but  at  the  time  he  agreed 
to  sell  to  the  plaintiffs,   had   not 

eceived  a  conveyance  from  A. 
Held,  1.  That  a  memorandum 
containing  certain  figures,  of  a 
number  of  acres  and  perches,  mak- 
ing a  gross  amount  of  100  acres, 
which  was  sworn  by  a  witness  who 
had  been  an  assistant  to  A.  to  be 
in  his  own  handwriting,  although 
he  could  not  recollect  any  of  the 
circumstances  under  which  it  was 
written,  was  admissible  in  evidence 
on  the  part  of  the  defendant,  to 
rebut  the  allegation  of  fraud.  2. 
That  evidence  was  not  admissible 
on  the  part  of  the  plaintiffs,  of  a 
recovery  of  damages  against  them 
for  not  performing  an  agreement 
to  execute  a  lease  of  the  premises 
to  a  third  person,  which  they  did 
not  execute,  in  consequence  of  the 
defendants  not  being  able  to  make 


a  conveyance    for  the   100   arres. 
Messinger  v.  Ffatjenbuch,  410 

4.  In   a  scire   facias   on   a   sheriff's 
bond,   alleging    that    he  ha<i    not 
executed   a  certain   writ  of    fieri 
facias,  the  plaintiff  produced  on  the 
trial  the  return  made  by  the  sheriff 
to  a  fieri  facias  previously  placed  in 
his  hands  by  A.,  another  execution 
creditor   (to   which  return   he  re- 
ferred in  his  return  to  the  plain- 
tiff's writ),  setting  forth   that  he 
had  levied  on  certain  goods,  sold 
part  of  the  goods  for  a  certain  sum, 
and  that  as  to  the  residue   of  the 
goods,  he  had  sold  them  to  A.  for 
a  certain  sum,  but  the  terms  of  sale 
were  not  complied   with  by  her ; 
wherefore  he  had  left  the  goods  in 
her  hands  ;  no  other  evidence  was 
offered  of  the  value  of  the  goods : 
Held,  that  it  was  not  error  to  charge 
the  jury,  that  they  might  consider 
the  said  return  to  A.'s   execution 
as  some  evidence  of  the  value  of 
the  remainder  of  the  goods  returned 
as    not    sold.      Commonwealth    v. 
Rees,  266 

5.  Parol   evidence    is  admissible   to 
prove,  that  through  the  mistake  of 
the  scrivener,  a  clause  intended  by 
the  parties  to  be  in  an  agreement 
for  the  sale  of  land,  was  omitted. 
Gower  v.  Sterner,  75 

6.  In  ejectment  by  a  person  claiming 
under  a  deed   from  Nathaniel  S., 
who  was  alleged  to  Imve  purchased 
the  premises  at  a  sheriffs  sale,  it 
was  held  that  parol  evidence  was 
not  admissible   to  show,  that   the 
acknowledgment  by  the  sheriff  was 
originally  of  a  deed  to  Nathaniel  S., 
and  that  afterwards  the  prothono- 
tary's   clerk,  at   the    instance   of 
Charles   S.  and  by  collusion  with 
him,  erased  the  name  of  Nathaniel 
S.,  and  substituted  that  of  Charles 
S. ;  the  defendant  claiming  by  deed 
from  Charles  S.     Hoffman  v.  Cos- 
ier, 453 

7.  Statements   made   by   an   alleged 
agent,  when  not  in  the  exercise  of 
his  authority,  or  before  it  originated 
or  after  it  has  ceased,  are  not  admis- 
sible to  affect  his  principal.     Clark 
v.  Baker,  340 

8.  The  agency  of  a  party  cannot  be 
proved  by  his  declarations.          Id. 

9.  In  an  action  for  lumber  furnished 
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to  certain  buildings  which  had  been 
erected  under  an  agreement  made 
by  the  defendant,  the  owner  of  the 
building,  with  A.,  a  carpenter,  and 
B.,  a  bricklayer,  it  was  held,  that 
a  certificate,  signed  by  A.  and  B., 
setting  forth  that  all  the  claims 
for  lumber  and  materials  had  been 
paid,  was  not  admissible  against 
the  plaintiffs,  although  A.  was 
dead ;  and  B.,  having  been  exam- 
ined as  a  witness  on  the  part  of  the 
plaintiffs,  it  was  held  that  he  could 
not  be  asked  if  he  had  not  stated 
verbally  or  in  writing,  that  "  all 
the  bills,  for  work,  labor  and 
materials,"  had  been  paid  prior  to 
the  institution  of  the  suit.  Clark 
Baker,  340 

10.  The  drawer  of  a  promissory  note 
is  not  a  competent  witness,  in  an 
action  by  the  holder  against  the 
endorser,  to  prove  that  the  plaintiff 
was  an  original  party  to  the  drawing 
of  the  note,  and  agreed  not  to  hold 
the  defendant  responsible  for  his  en- 
dorsement.   Emerick  v.  Harley,  50 

1 1.  The   endorser  of   a    promissory 
note   is  not  a  competent  witness 
to  prove   the   handwriting  of  the 
drawer,  in  an  action  by  the  holder 
of  the  note  against  him  ;  because 
he  would  be  entitled,  if  the  plaintiff 
should  recover  to    an   assignment 
of  the  judgment  against  the  drawer, 
on    paying    the    amount,    of    the 
note,  &c.     Geoghegan  v.  Reid,    152 

12.  Where  land  had  been  sold  by  A. 
and  B.,  executors,  under  a  power 
in  the  will,  and  the  executors  were 
also  sons-in-law  of  the  testator,  and 
at  the  time  of  the  sale  it  was  known 
to  the  vendee  that  the  land  was 
partly  overflowed  by  a  dam  erected 
by  C.,  it  was  held  that  the  executors 
were  competent  witnesses  for  the 
vendee  in  an  action  against  C.  to 
recover  damages   for   overflowing 
the  land,  although  part  of  the  pur- 
chase-money remained  unpaid,  there 
being   no    covenant  of   warranty, 
and   no  fraudulent  misrepresenta- 
tion on  the  part  of  the  executors. 
Krause  v.  Reigel,  386 

13.  A  pardon  by  the  President  of  the 
United  States,  reciting  that  J.  B. 
was   convicted  at  a  Circuit  Court 
of  the  United  States,  of  passing  a 
counterfeit  bank  note,  and  sentenced 


to  three  years'  imprisonment,  and 
concluding,  "  I  do  hereby  remit 
unto  him,  the  said  J.  B.,  the  re- 
mainder of  the  said  sentence,  and 
order  him  to  be  liberated  from 
further  imprisonment,  on  payment 
of  the  costs,"  was  held  to  restore 
the  competency  of  J.  B.  as  a  wit- 
ness. Hoffman  v.  Coster,  453 

14.  Of   the    evidence    necessary    to 
identify  a  paper,  so  as  to  authorize 
it  to  be  submitted  to  a  jury.   Cald- 
well  v.  Remington,  132 

15.  Where  notice  has  been  given  to 
a  party  to  produce  books  or  papers 
on  the  trial  of  the  cause,  and  he  is 
sworn,  and  states  that  the  books  or 
papers   required    are  not    in    his 
possession,  he  cannot  be  examined 
by  the  counsel  generally  as  to  the 
merits  or  gist  of  the  cause.     The 
case    does    not    resemble   in    this 
respect  that  of  a  bill  of  discovery 
in  chancery.    Wood  v.  Connell,  542 

16.  In  an  action  against  A.,  B.  and 
C.  as  partners,  to  recover  the  price 
of  goods  sold  and  delivered   to  A., 
where   the  defence   was  that  the 
articles   of    partnership   were   en- 
tered into  through   fraud  on   the 
part   of  A.,   and    never    actually 
carried  into  effect,  it  was  held,  that 
the  plaintiffs  might  give  in  evidence 
an  assignment  by   A.,   of  all    his 
estate  and  effects  to  B.,  in  which 
B.  was  preferred,  and  the  proceed- 
ing of  B.  under  the  assignment.  Id. 

17.  The   paintiffs   sold   goods  to  A., 
who  afterwards  made  an  assignment 
to  B.,  in  which  B.  was  a  preferred 
creditor.      The   assignment  stipu- 
lated   for    a    release,   which    was 
executed  by  the  plaintiffs.     After- 
wards the  plaintiffs,  understanding 
that  A.  was  a  dormant  partner  of 
B.  and  C.,  brought  suit  against  the 
three   for  the  price  of  the  goods 
sold.     The  writ  was  returned  n.  e. 
i.  as  to  A :  Held,  that  A.  was  not 
a  competent  witness  for  the  other 
defendant.  Id. 

And  see  AGREEMENT,  1,  3.    COURTS, 
11,  12.      SLANDER.     WILLS,  4. 

EXECUTION. 

See  EVIDENCE,  4. 

EXECUTORS. 
See  EVIDENCE,  12.    PRACTICE,  4. 
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FEME  COVERT. 

1.  It  is  the  settled  law  of  Pennsyl- 
vania that  a  married  woman  i>  to 
be  deemed  to  possess  no  power  in 
respect  to  her  separate  estate,  but 
what  is  positively  given,  or  reserved 
to  her,  by  the  instrument  creating 
such  estate.   Thomas  v.  Folvstll,   1 1 

2.  Where  by  a  deed  made  after  mar- 
riage, real  estate  was  conveyed  in 
trust  for  the  separate  use  of  A.,  the 
wife  of  the  grantor  ;  the  trustee  to 
receive  the  rents  and  profits,  and  to 
pay  the  same  over  to  A.,  or  to  such 
person,  and  in  such  manner  as  she 
should  appoint ;  it  was  held,  that 
she  had  no  power  to  devise  the 
estate  by  an  instrument  in  nature 
of  a  will.  Id. 

3.  A  declaration  made  by  a  married 
woman    in    the    Orphans'    Court, 
under  the  48th  section  of  the  act 
of  the  29th  of  March  1832,  that  she 
is  willing  that  her  share  of  the  pro- 
ceeds  01    real   estate,   sold   under 
proceedings  in  partition,  shall   be 
paid  to  her  husband  without  se- 
curity, iVc..  is  not  binding  on  her, 
if  made  before  the  amount  of  such 
share  has  been  duly  ascertained  and 
fixed.     Walters'*  Estate,  246 

4.  If  such  declaration  be  duly  made 
after   the  sum  has  been  so  ascer- 
tained  it  seems  that  it  cannot  be 
retracted.  /•/. 

FOREIGN  ATTACHMENT. 

See  ATTACHMENT. 

FRAUDS. 

To  take  a  parol  gift  of  land  out  of  the 
statute  of  frauds,  it  is  necessary 
that  it  should  appear  that  the  donee 
had  made  improvements,  which 
added  to  the  permanent  value  of 
the  land  ;  and  that  by  reason  of  his 
expenditure  upon  such  improve- 
ments, he  would  be  prejudiced  by 
the  rescinding  of  the  contract. 
Where  the  benefit  to  the  donee  by 
the  possession  of  the  land  has 
exceeded  his  expenditure  upon  it, 
the  statute  will  be  enforced.  Wack 
v.  Sorber,  387 

And  see  DEBTOR  AND  CREDITOR. 

GRANDCHILDREN. 
See  WILLS,  10,  11. 


GROUND-RENT. 
See  PRACTICE,  14. 

GUARDIAN 

Where  a  guardian,  about  nine  months 
after  his  ward  came  of  age,  stated 
his  account  with  him,  and  produced 
his  vouchers,  and  the  account  with 
the  vouchers  was  examined  by  A. 
in  the  presence  of  both  parties, 
and  found  to  be  correct ;  and  the 
ward  received  the  balance  appear- 
ing upon  the  account,  and  some 
time  afterwards,  submitted  the 
account  and  vouchers  to  B.,  who 
also  found  them  to  be  correct ;  and 
four  years  afterwards  the  ward 
applied  to  the  Orphans'  Court  for 
a  citation  to  the  guardian,  to  settle 
his  account  in  the  office  ;  it  was 
held  that  the  Orphans'  Court  was 
right  in  refusing  the  citation  ;  there 
being  no  allegation  of  any  specific 
error  in  the  account  settled  between 
the  parties.  Ex  parte  Cress,  494 

HABEAS  CORPUS. 
See  CRIMINAL  LAW. 

HUSBAND  AND  WIFE. 
See  FEME  COVERT. 

INDICTMENT. 
See  COURTS,  3,  4,  5. 

INSOLVENT. 
See  DEBTOR  AND  CREDITOR,  4,  5,  6. 

INSURANCE. 
See  PLEADING,  3,  4. 

INTEREST. 
See  INTESTATE,   VENDOR. 

INTESTATE. 

A.,  one  of  the  children  of  an  intes- 
tate, took  a  tract  of  land  of  the 
intestate,  under  proceedings  in  par- 
tition, at  a  certain  valuation,  subject 
to  a  lien  for  the  shares  of  the 
parties,  and  afterwards  conveyed 
the  tract  to  B.,  as  whose  property 
it  was  sold  to  C.  at  sheriff's  sale 
on  a  subsequent  judgment,  "  sub- 
ject to  all  legal  incumbrances,  by 
mortgage  or  otherwise,  created 
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prior  to  the  entry  of  the  judg-  | 
ment,"  <fcc.  C.  conveyed  to  the  [ 
defendant,  subject  to  the  widow's 
third  ;  the  interest  thereof  pay- 
able to  her  during  life,  and  the 
principal  to  be  divided  among  the 
heirs  of  the  intestate,  at  her  de- 
cease. The  heirs  of  the  intestate 
assigned  to  the  plaintiff  all  their 
right  and  title  to  the  widow's  third, 
as  well  the  arrears  of  interest  as  the 
principal,  and  the  defendant  gave 
a  bond  to  the  plaintiff  for  the 
amount  so  assigned.  Held,  (1), 
that  the  share  of  A.  of  the  valuation 
money  was  extinguished  by  his 
becoming  the  owner  of  the  land 
upon  which  it  was  charged.  (2), 
that  as  regarded  the  arrears  of 
interest  due  in  the  lifetime  of  the 
widow,  the  plaintiff  was  not  entitled 
to  recover ;  the  right  to  the  same 
being  in  her  administrator,  and  not 
in  her  next  of  kin.  Edwards  v. 
Hoopes,  420 

And  see  CONSTITUTIONAL  LAW,  1. 
DOWKR.  PARTITION. 

JOINT-LIABILITY. 

See  PROMISSORY  NOTE,  3,  4. 

JUDGE  AND  JURY. 
See  COURTS,  11,  12.    PRESUMPTION,  1. 

JUDGMENT. 

A  lease  of  lands  to  A.,  his  executors 
and  administrators,  for  the  term  of 
twelve  months,  and  so  from  year  to 
year  as  long  as  both  parties  please, 
with  a  covenant  not  to  assign  with- 
out the  special  license  under  seal 
of  the  lessor,  and  a  proviso,  that  if 
the  lessor  should  determine  the 
lease,  the  lessee  should  be  reim- 
bursed all  reasonable  expenses  in 
building,  fencing  and  improvement 
upon  the  premises,  the  value  of  the 
improvements  to  be  ascertained  in 
a  certain  way,  does  not  vest  any 
title  to  the  freehold  in  the  lessee, 
so  as  to  subject  his  interest  to  the 
lien  of  a  judgment.  Krause's 
Appeal,  39£ 

And  see  CONSTITUTIONAL  LAW,  1. 
PLEADING,  2.    PRACTICE,  15. 

JURISDICTION. 
See  COURTS. 


LAND. 

.  A  grant  was  made  by  the  Proprie- 
tary officers  in  1690,  of  three  pieces 
of  land  on  the  river  Delaware,  one 
of  which  was  described  as  follows : 
"  The  first  piece  or  parcel  beginning 
at  the  mouth   of  Gunner's   creek, 
from  thence  running  up  the  several 
courses  of  Delaware  river  to  a  cor- 
ner post  of  P.    N.'s  land,  thence 
N.  16°  W.  by  the  said  N.'s  land 
110  perches  to  a  corner  white  oak, 
standing  near  unto  the  above  said 
Gunner's  creek,  from  thence  follow- 
ing down  the  several  watercourses 
thereof  to  the  place  of  beginning  ; 
being  54  acres  of  land,  swamp  and 
cripple."      The    plaintiff    claimed 
under  this  grant.     The  defendant 
held  under  a  deed  for  a  lot  adjoining 
the    plaintiff's   lot  on   the   south, 
which  was  conveyed  to  him  after 
the  date  of  the  plaintiff's  warrant, 
under    the   following  description : 
"A  certain   lot  or  piece   of  land 
situate  in  the  township,  &c.,  con- 
taining in  breadth  on  Queen  street 
70  feet  and  extending  in  depth  from 
said  street  down  to  low-water  mark 
of  the  Delaware  river:"  The  course 
of  Gunner's  creek  is  such  that  the 
point  at  which   it    discharges   its 
water  into  the  Delaware,  at   low- 
water  mark,  is  south  of  the  northern 
line  of  the  defendant  if  his  lot  be 
continued  between  parallel  lines  to 
low-water  mark :  Held,  (1)  that  the 
plaintiff's  title  began  at  low-water 
mark  of  the  river  and  at  the  mouth 
of  the   creek  at  low-water   mark ; 
so  that  it  was  not  lawful  for  the 
defendant  to  build  a  wharf  on  the 
northern  bank  of  the  creek :     (2) 
That  the  rule  would  be  the  same 
though  the  mouth  had  been  removed 
more  to  the  south  or  north  than  it 
originally  was  ;  if  the  change  had 
been  gradual  and  had  arisen  from 
natural  causes :  otherwise  if  pro- 
duced by  the  act  of  either  party. 
Ball  v.  Slack,  508 

2.  It  seems  that  the  owners  of  land 
on  the  rivers  Delaware  and  Schuyl- 
kill  have  a  right  to  the  land  be- 
tween high  and  low-water  mark 
between  their  boundary  lines,  sub- 
ject to  the  right  of  the  public  to 
pass  over  it  in  vessels,  when  covered 
with  water.  Id. 
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LANDLORD  AND  TENANT. 

1.  In  n— iimp-ii  for  use  and  occupa- 
tion, it  is  not  neceaswy  to  render 
the  defendant  liable,  that  he  should 
actually  have  held   possession  for 
the  whole  time  laid  in  the  declara- 
tion, if  he  became  tenant  by  con- 
tract, and  retained  the  control  and 
command   of  the   property   under 
such  contract.     Grant  v.  Gill,    42 

2.  The   plaintiff    by  a  parol   agree- 
ment, let  to  A.,  a  certain  warehouse 
for  a  year,  commencing  on  the  1st 
of  January,  1830,  at  a  certain  rent 
payable    quarterly ;    A.  continued 
more  than  two  years  in  possession 
and    then    made    an    assignment 
of  all  his  estate  and  effects  to  the 
defendants,  for  the   benefit  of  his 
creditors.      The    defendants    paid 
rent  to  the  plaintiff  to  the  1st  July 
1832.      On    the   3d  July,   having 
closed  the  business  previously,  then 
tendered  the  key  to  the  plaintiff : 
Held,   that    they    were   liable    in 
n  -MI  in  |  ..-it  for  use  and  occupation  for 
the  quarter  ending  on  the  first  of 
October,  1832  ;   and  that  their  lia- 
bility was  personal  and  not  repre- 
sentative :  but  naming  them  as  as- 
signees in  the  suit  was  not  error.  Id. 

3.  A  landlord  may  distrain  for  rent, 
which  by  the  agreement  of  the  par- 
ties is  payable  in  advance.      Beyer 
v.  Fenstermacher,  95 

4.  The  circumstance  of  the  lessor  hav- 
ing distrained  upon  the  goods  of  a 
sub-lessee,  or  of  the  assignee  of  the 
lessee,  found  upon  the  premises,  for 
rent  due  to  him  by  the  lessee,  does 
not  discharge  the  lessee  from  per- 
sonal liability  to  the  lessor  for  rent 
afterwards  accruing.  Mauley  v.  Du- 

puy,  162 

5.  The  terms  "  necessary  tool*  of  a 
tradesman"  in  the  act  of  assembly, 
which  exempts  certain  articles  from 
distress  for  rent,  &c.,  are  not  to  be 
restricted  to  those  implements  which 
are   taken  into  the  hands   of  the 
tradesman,  but,  it  seems,  extend  to 
all  those  articles,  without  which  a 
man    cannot   work  at    his   trade. 
McDowell  v.  Shotwell,  26 

6.  A    weaver's    loom    is    comprised 
within   the  "  necessary    tools   of  a 
tradesman,"  and.  as  such,  exempt 
from  distress,  under  the  act  of  10th 
April  1828.  Id. 


7.  It  is  error  to  leave  to  a  jury,  as  a 
question  of  fact,  whether  a  loom  is 
one  of  the   necessary   tools   of  a 
weaver.     McDowell  v.  Shoticell,  26 

8.  //  seems    that    trespass   will    lie 
against  a  landlord  who  distrains  for 
rent    in   arrear  articles    that  are 
privileged  from  distress.  Id. 
And  see  JUDGMENT.     REPLEVIN. 

LEASE. 

See  JUDGMENT.      LANDLORD  AND 
TENANT. 

LEGACY. 

A  legacy  is  not  subject  to  a  foreign 
attachment  in  the  hands  of  execu- 
tors for  the  debt  of  the  legatee, 
Shewell  v.  Kean,  332 

s.  P.  Barnett  v.  Weaver,  418 

And  see  WILLS. 

LIEN. 

See  JUDGMENT.     MECHANICS,  &c. 

LIMITATION  OF  ACTION. 

The  action  of  asaumpsit  on  a  promis- 
sory note  and  bill  of  exchange  is 
within  the  saving  clause  of  the  act 
of  1713,  relating  to  the  limitations 
of  actions.  Geogheganv.  Reid,  152 

And  see  PRESUMPTION.  PROMISSORY 
NOTE,  2. 

LOTTERY  TICKETS. 
See  PLEADING,  5. 

MANDAMUS. 
See  COUNTY  COMMISSIONERS. 

MECHANICS  AND  MATERIAL 
MEN. 

1.  An  agreement  under  seal  was 
entered  into  by  several  persons, 
principally  mechanics  and  material 
men,  in  which,  after  reciting  that 
they  had  each  agreed  to  erect  a 
brick  house  on  a  certain  lot,  the 
houses  to  be  of  uniform  materials 
and  appearance,  they  thereby 
agreed  that  each  subscribing  party 
would  furnish  to  the  others,  certain 
materials  and  workmanship — speci- 
fying them — to  be  used  in  the 
construction  of  the  said  houses,  <Stc.; 
and  it  was  agreed  that  no  lien 
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should  be  filed,  or  claim  made 
against  either  of  the  other  parties 
for  any  labor  or  materials  fur- 
nished, "  except  against  the  party 
or  for  the  buildings  which  each 
shall  have  agreed  to  erect,  and  for 
such  labor  and  materials  only  as 
shall  be  contained  in  such  building 
respectively,"  &c.  A.,  one  of  the 
parties  to  the  agreement,  filed  a  lien 
against  the  house  of  B.,  for  lum- 
ber. On  the  trial  of  the  scire 
facias,  it  appeared  that  certain 
items  of  the  plaintiff's  bill  were 
not  specifically  furnished  at  the 
date  :  Held,  that  it  was  not  neces- 
sary to  prove  that  the  particular 
articles  were  furnished  to  B.'s 
house — that  the  terms  of  the  agree- 
ment were  satisfied,  if  B.,  was  not 
charged  with  more  than  his  due 
proportion  of  the  materials,  and 
therefore  that  it  was  error  in  the 
court  below,  to  charge  the  jury,  that 
if  the  particular  article  were  not 
actually  used  in  the  construction  of 
the  building,  the  plaintiff  had  failed 
to  file  his  claim  within  the  six 
months,  and  was  not  entitled  to 
recover.  Croskey  v.  Coryell,  223 

2.  Where    a  mechanic    or   material 
man   has  made  an  agreement  with 
a  builder  or  architect,   to   furnish 
labor  or  materials   for  a  building 
owned   by    a    third    person,   such 
builder  or  architect  must  be  made 
a  party  to  the  scire  facias  upon  the 
claim,  by  the  Act  of  1808  ;  and  the 
scire  facias  against  the  owner  alone, 
in  such  case,  will  be  bad.     Barnes 
v.  Wright,  193 

3.  It  seems  that  where   a  claim  has 
been   apportioned   among    several 
buildings,  under  the   Act  of  1831, 
one   scire  facias    against    all   the 
buildings  for  the   whole  amount, 
cannot  be  maintained.  Id. 

4.  A  judgment  for  the  defendant,  in 
a  personal  action  by  a  mechanic  or 
material  man,  against  the   owner 
of  a  building,  is  a  bar  to  a  scire 
facias  against  the  same  person,  on 
a  claim  filed  in  the  Common  Pleas, 
by  the  same  plaintiff  against  the 
building.     Whelan  v.  Hill,          118 

5.  The  costs  of  a  scire  facias  on    a 
mechanic's  lien  are  to  be  paid  out 
of  the  fund  raised  by  the  sale  of 
the  building  upon  which  the  lien 


attached,  in  like  manner  as  the 
amount  of  the  lien ;  although  the 
scire  facias  had  not  been  prose- 
cuted to  a  judgment  at  the  time  of 
the  sheriff's  sale.  McLaughlin  v. 
Smith,  122 

And  see  EVIDENCE,  2,  9. 

MORTGAGE. 
See  PRACTICE,  2,  3,  4. 

NOTICE. 

It  seems  that  a  verbal  notice  will  not 
affect  a  party  unless  given  to  him 
in  person.  Barnes  v.  Wright,  193 

And  see  PRACTICE,  16,  17  18.  SLAN- 
DER, 4. 

ORPHANS'  COURT. 

See  COURTS,  9.      FEME  COVERT,  3,  4. 

GUARDIAN.     WILLS,  13  14. 

PARDON. 

See  CONSTITUTIONAL  LAW,  2.     EVI- 
DENCE, 13. 

PAROL  EVIDENCE. 
See  EVIDENCE,  5,  6.    WILLS,  4. 

PAROL  GIFT. 
See  FRAUDS. 

PARTITION. 

1.  Where  a  testator  devised  certain 
real  estate  to  his  three  daughters, 
and  declared  that  if  either  of  his 
daughters  should  die  without  law- 
ful issue,  or  if  their  issue  should 
die  in  their  minority,  without  leav- 
ing  lawful   issue,    then    the   land 
should    go   to   his   other  child   or 
children's  lawful  issue,  in  fee,  &c., 
it  was  held  that  an  action  of  parti- 
tion would  not  lie  for  the  children 
of  one  surviving  daughter,  against 
the  children   of  another  surviving 
daughter  ;  it  being  uncertain  whe- 
ther  other   children   of  such  sur- 
viving daughter  might  not  come 
in  esse.     Gest  v.  Way,  445 

2.  The  widow  of  an  intestate,  tenant 
in   common,   cannot  maintain   an 
action  of  partition  in  the  common- 
law  courts  against  the  co-tenant  of 
the  intestate.      Brown  v.  Adams, 

188 

3.  A  summons  in  partition  was  en- 
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dorsed  "  nihil  habet,  and  published 
as  the  law  directs  ;"  but  there  was 
no  .-i::natiirc  to  the  return.  The 
record  contained  the  following 
entry:  ''and  now  the  sheriff  of 
Philadelphia  county  makes  return 
of  the  said  writ,"  &c. ;  and  the 
sheriff  duly  returned  the  writ  of 
partition,  that  the  parties  had  been 
duly  warned,  Ac.  :  Held,  that  it 
sufficiently  appeared,  that  a  return 
was  made  by  the  sheriff  to  the 
summons,  and  that  the  return  was 
amendable.  Dewar  v.  Spence,  211 
4.  The  court  in  which  an  action  of 
partition  is  instituted,  may,  if  the 
jury  return  that  the  land  cannot 
be  divided,  decree  the  same  to  the 
demandant  at  the  valuation  ;  al- 
though the  defendants  reside  out 
of  the  common  wealth,  and  judgment 
has  been  obtained  against  them  by 
default.  Id. 

And  see  AMENDMENTS,  4.     DOWER. 
FEME  COVERT,  3,  4. 

PARTNERSHIP. 

1.  In  assumpsit  on  a  promissory  note 
drawn  by  the  defendant  in  favor 
of  the  plaintiff,  it  appeared  that  the 
plaintiff  and  defendant  had  been 
concerned   together  in   a  contract 
made   with  a  canal  company,    for 
the  construction  of  a  portion  of  the 
canal.    Held,  that  evidence  was  ad- 
missible on  the  part  of  the  defend- 
ant,   by    way    of    set-off   to     the 
plaintiff's  claim,  that  he  (the  de- 
fendant)  had   made    certain    pay- 
ments for  materials  and  labor  in 
reference  to  the  said  contract,   to 
an  amount  exceeding  the  plaintiff's 
claims,  and  leaving  a  balance  due 
to  him.     McFadden  v.  Ervrin,     37 

2.  It  teem*,  that  since  the  act  of  4th 
April  1831,  a  claim  for  a  balance 
arising  from   partnership  transac- 
tions, may  be  set  off  in  assumpsit, 
although  such  balance  has  not  been 
ascertained  by  auditors  in  an  action 
of  account.  /•/. 

3.  To  exonerate  a  dormant  partner 
from  liability  to  creditors,  on  the 
ground  of  fraud  practised  upon  him 
by    the    ostensible    party,    actual 
fraud  must  be  proved  by  him.     It 
it  not  sufficient  for  him  to  show 
that  the  other  partner  was  largely 


indebted  at  the  time  of  entering 
into  the  partnership,  without  also 
proving  inquiry  into  the  circum- 
stances of  the  latter  and  imposition 
practised  upon  himself.  Wood  v. 
Council,  542 

4.  The  assent  of  one  of  two  partners 
to  a  contract  made  by  the  other 
partner  for  the  junction  of  the  firm 
with  a  third  person  in  another  part- 
nership, may  be  inferred  from  cir- 
cumstances; and  such  assent  may 
be  implied  from  the  acts  of  one  of 
the  parties,  the  declarations  of  an- 
other, and  the  conduct  of  a  third, 
taken  together.  Id. 

And  see  PLEADING,  7. 

PENAL  LAWS. 

See  CRIMINAL  LAW. 

PENALTY. 
See  PLEADING,  1. 

PLEADING. 

.  Where  there  is  a  contract  for  the 
performance  of  certain  things,  and 
the  party  binds  himself  in  a  penalty 
for  the  performance,  the  party  com- 
plaining of  the  breach  of  such  con- 
tract, has  his  election,  either  to 
bring  debt  for  the  penalty,  or  case 
for  the  breach  of  the  contract ;  and 
in  the  latter  case  may  recover  even 
beyond  the  amount  of  the  penalty 
in  damages.  Dick  v.  Gaskill,  184 
2  The  declaration  in  an  action  OD 
the  case,  brought  by  a  widow 
against  the  executors  of  the  will 
of  her  deceased  husband,  A.,  a 
devisee  under  the  will,  and  B..  a 
purchaser  from  the  devisee,  set 
forth  that  the  testator  devised  to 
A.  a  certain  tract  of  land,  on  con- 
dition that  he  should  deliver  to  the 
plaintiff,  during  her  life,  six  bushels 
of  rye,  two  bushels  of  wheat,  &c.  ; 
that  certain  disputes  having  arisen 
between  the  heirs,  &c.,  the  same 
were  referred  to  certain  persons, 
who  made  an  award,  directing  cer- 
tain payments  to  be  made  by  A. 
.  ii'i  certain  articles  to  be  annually 
delivered  by  A.  to  the  plaintiff: 
The  declaration  then  averred,  that 
A.  li  in  c-mveyed  twenty-four  acre  , 
a  p..,  of  the  land,  to  B.,  on  the 
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consideration  of  his  paying  and 
performing  the  money  and  services 
owing  and  to  be  performed  by  A. 
out  of  the  said  tract:  The  jury 
found,  that  when  B.  purchased  the 
twenty-four  acres,  he  agreed  to 
take  the  same,  subject  to  the  money, 
articles  and  services  mentioned  in 
the  will  and  award,  and  that  in  the 
deed  to  him  by  A.,  the  articles 
enumerated  in  the  award  were 
omitted,  by  the  mistake  of  the  scri- 
vener :  Held,  that  the  plaintiff  was 
entitled  to  recover  in  this  action  ; 
judgment  to  be  entered,  so  as  to 
bind  the  twenty-four  acres  of  land 
only.  Kauffman  v.  Kauffman,  139 
3  A  policy  of  insurance  executed  by 
the  defendants,  an  incorporated 
company,  under  their  seal,  for  the 
term  of  one  year,  contained  a  clause 
that  persons  desirous  of  continuing 
their  insurances,  might  do  so  by  a 
timely  payment  of  the  premium, 
without  being  subject  to  any  charge 
for  the  policy.  The  insurance  was 
accordingly  continued  from  year 
to  year  by  endorsements  on  the 
policy,  which  were  not  under  seal : 
Held,  that  these  endorsements  did 
not  continue  the  instrument  as  a 
specialty  ;  and  therefore,  that  the 
action  of  covenant  would  not  lie  to 
recover  for  a  loss  incurred  after 
the  expiration  of  the  first  term. 
Luciani  v.  Am.  Fire  Ins.  Co.,  167 

4.  The  plaintiff  might  have  demand- 
ed a  policy  in  conformity  with  the 
clause,  and   have    maintained   an 
action  for  the  breach  of  it ;  or  he 
might  perhaps  maintain  assumpsit 
on  the  contract  remaining  in  parol. 
Per  GIBSON,  C.  J.  Id. 

5.  Lottery   tickets   come   under   the 
denomination  of"  goods,  wares  and 
merchandise ;"    and   the   price   or 
value  of  them,  if  the  sale  is  not 
illegal,  may  be  recovered   on  the 
common  count  for  goods  sold  and 
delivered.     Yoke  v.  Robertson,  155 

6.  In  covenant  where  there  has  been 
a  mistake  in  drawing  the  articles 
upon  which  the  action  is  founded, 
the  plaintiff  may  declare  upon  the 
amended  articles,  with  proper  aver- 
ments, showing  the  mistake  in  the 
original.     Gower  v.  Sterner,         75 

7.  Non-joinder   of  a  co-partner,  de- 
fendant, cannot  be  taken  advantage 
of  on  the  trial.  Murphy  y.  Cress,  33 


8.  A  special  plea  which  sets  forth  the 
facts  of  an  agreement,  may  be  good 
on  demurrer ;    although   the  legal 
effect    or    result    thereof    is    not 
averred.     Okie  v.  Spencer,         253 

9.  Thus  in  assumpsit  on  a  promis- 
sory note  against  the  endorser,  the 
defendant  pleaded   specially,   that 
the  plaintiff  on  the  day  the  note 
became  due,  agreed  to  accept  from 
the  maker,  a  check   upon  a  bank 
drawn  by  a  firm,  consisting  of  the 
maker  and  a  third   person,  dated 
six  days  afterwards,  which  check 
was  to  be  in  full  satisfaction  of  the 
note,  if  paid  at  maturity,  and  that 
the    check    was    accordingly    ac- 
cepted, &c. ;  it  was  held  that  the 
plea  was  good,  although  it  did  not 
aver  that  it  was  an  agreement  to 
give  time  to  the  maker,  &c.         Id. 

And  see  BILLS  OF  EXCHANGE.  ME- 
CHANICS', &c.,  2.  SLANDER,  7. 

POLICY  OF  INSURANCE. 
See  PLEADING,  3,  4. 

POOR. 

Unaer  the  act  of  9th  March  1771,  a 
settlement  was  not  gained  by  a  pur- 
chase of  a  freehold  estate,  and  a  resi- 
dence thereon  for  a  year,  if  the  pau- 
per, being  uncertificated,  refused 
to  give  security  to  indemnify  the 
township,  &c.,  on  a  requisition  to 
that  effect,  made  within  a  reason- 
able time  after  his  coming  ;  and 
such  pauper  might  lawfully  be  re- 
moved from  his  freehold,  into  the 
township  from  which  he  came. 
Forks  v.  Easton,  405 

And  see  LANDLORD  AND  TENANT,  5, 
6,7. 

POWERS. 
See  FEME  COVERT,  1,  2. 

PRACTICE. 

1.  Notwithstanding  the  act  of  the 
13th  June  1836,  which  provides 
that  "  a  scire  facias  shall  be  served 
and  returned  in  the  same  manner 
as  a  summons" — if  service  cannot 
be  made  of  a  scire  facias,  it  may 
be  returned  "  nihil  ;"  and  after  two 
nihils,  judgment  may  be  taken  ac- 
cording to  the  practice  prevailing 
before  the  passage  of  the  act. 
Chambers  v.  Carson,  9,  305 
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2.  A  scire  facias  npon  a  mortgage  of 
lands  in  Dauphin  county,  was  sued 
out  of  the  Court  of  Common  Pleas 
of  that  county   in    1793,  and   re- 
moved into  the  Supreme  Court  in 
1794,  where  judgment  was  entered 
for   the  plaintiff  in    1797.     Held, 
that  a  scire   facias  quare    execu- 
tionem    non   was  properly  issued 
out  of  the  Supreme  Court  in  1834. 
Chambers  v.  Carson,  9,  365 

3.  It  is  not  necessary  by  our  practice 
to  obtain    the  leave  of  the  court 
before  issuing  a  scire  facias  quare 
executionem  non,  upon  a  judgment 
more  than  thirty  years  old.         Id. 

4.  A  seire  facias  upon  a  mortgage  is 
not  within  the  34th  section  of  the 
act  of  the  24th  of  February  1834, 
requiring  the  widow  and  heirs  or 
devisees  of  a  decedent  to  be  made 
parties  to  a  suit  against  his  execu- 
tors, &c.  Id. 

f>.  To  entitle  a  plaintiff  to  hold  a  de- 
fendant to  bail  under  the  4th  section 
of  the  act  of  13th  June  1836,  the 
cause  of  action  must  be  positively 
sworn  to  though  the  amount  in 
which  the  defendant  is  indebted, 
or  the  value  of  the  property  taken 
or  detained,  or  the  damages  sus- 
tained, may  be  set  forth  to  the  best 
of  the  defendant's  knowledge  and 
belief.  Nevins  v.  Metric,  499 

6  An  affidavit  setting  forth  that  to  the 
best  of  the  plaintiff's  knowledge 
and  belief,  the  defendant  is  justly 
and  truly  indebted  to  him  in  the 
aura  of  $1600  and  upwards,  in  dam- 
ages for  breach  of  contract,  being 
the  difference  between  the  price  of 
100  shares  of  the  stock  of  a  certain 
bank,  sold  by  the  plaintiff  to  the 
defendant,  through  the  agency  of 
J.  S.  on  a  certain  day,  and  the 
value  of  the  said  stock  on  a  certain 
subsequent  day,  when  the  defendant 
contracted  to  pay  for  the  same, 
and  refused  to  ratify  his  contract, 
Ac.,  was  held  to  be  sufficient.  Id. 

7.  An  affidavit   of  defence,  made  by 
a  third   person    interested  in    the 
event  of  the   suit,  is  sufficient  to 
prevent  a   judgment   by   default, 
under    the    Act    of  the   28th   of 
March  1835,  relating  to  the  District 
Court.     Sleeper  v.  Dougherty ,    177 

8.  And  it  seem*  that  where  the  party 
on    the  record    or   in   interest  ia 


unable  to  make  such  affidavit  by 
reason  of  sickness  or  absence,  hia 
clerk,  or  any  person  who  has 
knowledge  of  the  transactions,  may 
make  the  affidavit.  Sleeper  v.  Car 
son,  117 

9.  In  an  action  against  the  endorser 
of  a  note,  it  is  not  necessary  for 
the  plaintiff  to   aver  demand  and 
notice,  as  in  a  declaration,  to  en- 
title him  to  judgment  for  want  of 
such  affidavit  of  defence.  Id. 

10.  Under  the  act  of   the   28th    of 
March   1835,   if    an    affidavit    of 
defence  be  filed,  setting  forth  the 
nature  and  character  of  the  same, 
yet  if  the  facts  set  forth  in  such 
defence  be   insufficient   in   law  to 
prevent  the  plaintiff's  recovery,  the 
District  Court  may  give  judgment, 
as  for  want  of  an  affidavit.     West 
v.  Simmons,  261 

11.  Where  an  affidavit  of  defence  was 
filed,  and  a  rule  was  obtained  for 
judgment,  notwithstanding  the  affi- 
davit, and  pending  the  rule  the  de- 
fendant placed  in  the  prothonotary's 
office   a  supplemental   affidavit,    it 
was   held  that  such    affidavit  was 
admissible,  and  if  sufficient,  that 

judgment  ought  not  to  be  entered 
against  the  defendant.  Id. 

12.  A  ground-rent  deed  is  "  an  instru- 
ment of  writing  for  the   payment 
of  money,"  within  the  second  sec- 
tion of  the  act  of  the  28th  of  March 
1835.     Waikins  v.  Phillips,      209 

13.  Where  it  appears  by  a  declaration 
or  statement  filed,  that  the  action 
is  brought  on  the  covenant  in  such 
deed   for    the    payment  of    rent, 
judgment  may  be  entered  in  the 
District  Court,  for  want  of  an  affi- 
davit of  defence.  Id. 

14.  In  covenant  for  non-payment  of 
ground-rent,  when  judgment  by  de- 
fault has  been  entered,  the  prothono- 
tary  may  assess  the  damages.     Id 

15.  On  a  motion  in  arrest  of  judgment 
there  cannot  be  a  judgment  entered 
for  the  defendant.      Kaujfrnan  v. 
Kauffman,  139 

16.  Notice  of  set-off  and  other  special 
matter    must  be    given,  although 
the  evidence  offered    to   establish 
such  matter  has   been  given  on  a 
former   trial   of  the   cause  before 
arbitrators.       Beyer    v.     Fenster- 
macher,  95 
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17.  The  act  of  27th  February  179S, 
authorizing    the    Supreme    Court, 
and  the  several  Courts  of  Common 
Pleas,  to  compel  the  production  of 
books  and  writings  in  the  posses- 
sion of  either  party,  on  the   trial 
of  a  cause,  does  not  apply   to    an 
action  of  slander.     Morgan  v.  Wat- 
son, 10 

18.  Under   the  act  of    the   27th  of 
February    1798,  a  party    will   be 
allowed  the  inspection  of  a  docu- 
ment wherever  he  has  a  common 
interest  in   it,    without  regard  to 
the  right  of  custody,  and  at  a  con- 
venient   period  before   the     trial. 
Arrat  v.  Pratt,  566 

19.  In  an  action  to  recover  certain 
money  alleged   to   have   been   re- 
ceived by  the  defendant  to  the  use 
of  the  plaintiff,  being  the  proceeds 
of  sale  in   a   foreign   port,  of  the 
goods  on  board  of  a  certain  vessel, 
part  of  which  goods  were   owned 
by   the   plaintiff,  and  part  by  the 
defendant ;  the  court  made  an  order 
that  the  plaintiff  permit  the  defend- 
ant, on  reasonable  notice,  to  inspect 
a  certain  paper,  being  the  account- 
sales   of  the   goods   on  board  the 
vessel,  which  had  been  obtained  by 
the  plaintiff  from  a  third  person: 
and  to  have  a  copy  of  it  made  at 
his  (the  defendant's)  charge  by  a 
person  designated  by  the  plaintiff. 

Id. 

And  see  AMENDMENTS.     COURTS. 
SLANDER,  4.     EVIDENCE,  15. 

PRESUMPTION. 

1.  The   inference   of  payment  of  a 
bond    and    other    specialty   from 
lapse  of  time,  is  a  presumption  of 
law,  and  a  subject  of  legal  direc- 
tion :    The   rebuttal   of  such   pre- 
sumption by  circumstances,  is  also  a 
matter  for  the  court;  though   he 
truth  of  the  facts  or  otherwise,  is  to 
be  left  to   the  jury.     Delaney   v. 
Itobinson,  503 

2.  Twenty-one  years  occupation   of 
land,  adverse  to  a  right  of  way,  and 
inconsistent  with  it,  bars  the  right. 
Yeakel  v.  Nace,  123 

3.  Twenty-one    years   uninterrupted 
enjoyment    of    a    right    of    way, 
affords  presumptive  evidence  of  a 
grant    of    the    easement,   whether 
the    land    over    which    the    way 


passes  be  enclosed  or  unenclosed 
cleared  or  woodland.  Worrall  v. 
Rhoads,  427 

PROMISSORY  NOTES. 

1.  Where  the  holder  of  a  promissory 
note  on  the  day  that  it  became  due 
accepted  from  the  maker  a  ch^ck 
drawn  upon  a  bank,  by  a  firm  con- 
sisting of  the  maker  and  a  third 
person,  dated  six  days  afterwards, 
which  check  was  to  be  in  full  satis- 
faction of  the  note,  in  case  it  was 
paid  at  maturity,  it  was  held  that 
this  amounted  to  a  suspension  of 
the  remedy  against  the  maker,  and 
discharged  the  endorser.     Okie  v. 
Spencer,  253 

2.  The  payee  and  endorser  of  a  prom- 
issory note,  who  endorsed  it  for  the 
accommodation  of  the  maker,  and 
without  any  consideration  between 
them,  and  who  afterwards  was  com- 
pelled  to   pay  the  amount  to  the 
holder,   cannot    recover   from   the 
maker  on  any  of  the  money  counts 
in  indebitatus  assumpsit,  but  must 
sue  on  the  note  :  And  if  more  than 
six  years    have    elapsed   between 
the  time  at  which  the  note  fell  due 
and     the    commencement    of   the 
action,  he  cannot  recover,  although 
he   may  have  paid  the  amount  to 
the  holder  within  six  years.     Ken- 
nedy v.  Carpenter,  344 

3.  If  one  of  two  joint  payees  and 
endorsers  of  a  note,  discounted  for 
the  accommodation  of  the  maker, 
die  before  the   note  falls  due,  his 
representatives  are  not  liable  to  the 
holder  for  any  part  of  the  amount. 

Id. 

4.  Where  a  note   was  made  by  the 
defendant  in  favor  of  A.  and  B., 
and  jointly  endorsed  by  them  for 
the  accommodation  of  the  defend* 
ant,  and  the  proceeds  of  the  note, 
which  was  discounted  by  a  bank, 
went  to  the  credit  of  the  defendant 
and  A.  died  before  the  note  became 
due,   and  his  administrators  paid 
one-half  of  the  amount  to  the  bank, 
B.  paying  the  other  half,  it  vtushetd, 
that  the  administrators  could   not 
recover    the   amount   so   paid   by 
them  ;  the  payment   having  been 
voluntary,  and  in  their  own  wrong. 

Id. 
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And  see  EVIDENCE,  10,  11.     LIMI- 
TATIONS.    PLEADING,  9. 

QUARTER  SESSIONS. 
See  ROADS,  &c. 

RAILROAD  COMPANY. 

See  ROADS,  &c.,  5,  6. 

REGISTER'S  COURT. 
See  WILLS,  13,  14. 

RENT. 
See  LANDLORD  AND  TENANT. 

REPLEVIN 

A  plaintiff  in  replevin  founded  upon 
a  distress  for  rent,  cannot  set  off  a 
debt  due  to  him  by  the  landlord 
or  a  demand  against  the  landlord, 
not  connected  with  the  rent  or  the 
occupation  of  the  premises.  Beyer 
Fenstcrmacher,  95 

RIPARIAN  OWNERSHIP. 
See  LAND. 

RIGHT  OF  WAY. 
See  PRESUMPTION,  2,  3. 

RIVERS  AND  CREEKS. 
See  LAND. 

ROADS  AND  STREETS. 

1.  The   uniform   practice  under  the 
road  laws  has  been  to  allow  two 
full  terms  for  exceptions  to  the  re- 
ports of  juries,  as  well  on  proceed- 
ings for  vacating,  as  opening  roads 
and   streets,   and   as   well   in    the 
city  of  Philadelphia  as  elsewhere. 
Adelphi  Street,  174 

2.  Where  a  jury  was  appointed  on  the 
12th  of  October  1835,  to  report  on 
the  expediency  of  vacating  a  cer- 
tain street  in  the  city  of  Philadel- 
phia, and  on  the  19th  of  the  same 
month    the  jury   made  a  report, 
which,  on  the  26th   of  the   same 
month,  was  confirmed  nisi ;  and  on 
the  13th  of  January  1836,  the  report 
was  confirmed  absolutely  ;  the  Su- 
preme Court  quashed  the  proceed- 
in/rs.  Id. 

3.  Alter  the  expiration  of  a  year  from 


the  return  of  the  viewers,  appointed 
to  assess  the  damages  occasioned 
by  the  opening  of  a  street  in  the 
city  or  part  of  the  county  of  Phila- 
delphia, if  such  damages  shall  not 
be  paid,  all  the  proceedings  in  re- 
lation to  such  street  become  void ; 
although  the  non-payment  of  the 
damages  arises  from  the  want  of 
funds  in  the  county  treasury. 
Commonwealth  v.  County  Com- 
missioners, 286 

4.  The  Court  of  Quarter  Sessions  of 
Bucks  county,  had  not  power  to 
set  aside  the  report  of  the  commis- 
sioners appointed  to  lay  out  a  State 
road  in  Lehigh  and  Bucks  counties, 
under  the  act  of  the  10th  of  April 
1835.     State  Road,  <fcc.,  392 

5.  Under  the  Act  of  17th  of  Febru- 
ary 1831,  incorporating  the  Phila- 
delphia, Germantown  and  Norris- 
town  Railroad  Company,  where  an 
appeal  has   been   entered   by  the 
owner  of  land  upon  which  the  road 
has   been    constructed,    from    the 
report  of  the  jury  appointed  to  esti- 
mate the  damages,  the  court  may 
order  an  issue  to  be  made  up  be- 
tween  the    parties,    in   an    action 
of  trespass  quare  clausum  fregit. 
Railroad  Co.  v.  Smick,  273 

6.  Under  the  act  of  the  8th  of  Feb- 
ruary 1834,  supplementary  to  the 
act  to  incorporate  the  Philadelphia. 
Germantown  and  Norristown  Rail- 
road Company,  one  who  obtains  an 
award  for  damages,  is  not  entitled 
to  the  costs  of  his  witnesses  exam- 
ined before  the  jury  appointed  to 
assess  the  damages.     Railroad  Co, 
v.  Johnson,  275 

SCHUYLKILL  NAVIGATION 
COMPANY. 

See  WATER-POWER. 

SCIRE  FACIAS. 

See   MECHANICS',  &c.     PRACTICE,   1, 
2,  3,  4. 

SET-OFF. 

See    PARTNERSHIP.       PRACTICE,   16. 
REPLEVIN. 

SETTLEMENT. 
See  POOR. 
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SHERIFF. 

See  AMENDMENT,   3.     EVIDENCE,   4. 
PARTITION. 

SHERIFF'S  SALE. 
See  MECHANICS',  &c.,  6. 

SLANDER. 

1.  In  an  action  of  slander,  evidence 
of  the  size  and  strength  of  the  de- 
fendant is  not  admissible.    Beehler 
v.  Sleeve*,  313 

2.  In  such  action,  evidence  may  be 
given  of  the  number  of  the  plain- 
tiff's children,  and  the  state  of  his 
family.  Id. 

3.  Any    defence,    which     does    not 
amount  to  a  justification,  maybe 
given  in  evidence,  in  mitigation  of 
damages,  in  an  action  of  slander. 

Id. 

4.  The  rule  of  court  which  requires 
ten  days'  notice  to  be  given  of  spe- 
cial matter  intended  to  be  given  in 
evidence,   does   not  apply  to   evi- 
dence of  facts,  which  go  in  mitiga- 
tion of  damages  in  slander.        Id. 

5.  In  slander,  for  charging  the  plain- 
tiff with  conspiring,  with  others,  to 
cheat  the  defendant,  it  was  held, 
that   evidence   was   admissible   in 
mitigation  of  damages,   to    prove 
that  the   plaintiff   was   the   clerk 
of  A.  ;  that  A.  was  a  creditor  of 
B.,  who  had  failed,  and  made  an 
assignment    of    his    property,   in 
which   A.  was  preferred,  so  as  to 
absorb  the  fund  ;  that  the  defend- 
ant had,  at  the   instance   of   the 
plaintiff,   endorsed    notes   for   A., 
which  he  was  obliged  to  pay,  and 
was  not  preferred  in  the  assign- 
ment ;   that  the  defendant  had  a 
conversation  with  A.  within  forty- 
eight  hours  before  the  words  were 
spoken,  in  reference  to  this  assign- 
ment ;    and    that  the    slanderous 
words  were  spoken  in  consequence 
of  the  assignment,  and  in  reference 
to  it.  Id. 

6.  Words  may  be  actionable,  although 
the    expressions    are,    "  I    believe 
that,"  &c.  Id. 

7.  Where    the    words    laid    in    the 
declaration  were,  "  You  have  con- 
ppired  with  others  to  cheat  me," 
&c.,  and  the  words  proved  were, 
"  I  believe  that  you  have  conspired 


with  others,"  &c.,  it  was  held  that 
this  was  not  a  fatal  variance. 
Beehler  v.  Steever,  313 

And  see  PRACTICE. 

STATE  ROAD. 

See  ROADS. 

STREETS. 

See  ROADS. 

SUPREME  COURT. 

See  COURTS. 

TENANT  IN  COMMON. 
See  PARTITION. 

TOOLS. 
See  LANDLORD  AND  TENANT,  5,  6,  7. 

TRESPASS. 
See  LANDLORD  AND  TENANT,  8. 

TRUSTEE. 

1.  When  a  trustee  becomes  the  pur- 
chaser of  the  trust  estate,  the  cestui 
que  trust  may  set  aside   the  pur- 
chase.   Campbell  v.  Penn.  Life  Ins. 
Co.,  53 

2.  The  principle  extends  not  only  to 
a  trustee,  properly  so   called,  but 
to  judicial   officers   and   all  other 
persons  who  in  any  respect  have  a 
concern  in  the  disposition  and  sale 
of  the  property  of  others  ;  and  it 
is  immaterial  whether  the  sale  ia 
public  or  private,  judicial  or  other- 
wise, or  for  a  bona  fide  price.     Id. 

3.  By  an  indenture  between  the  plain- 
tiffs and  defendants  (who  were  an 
incorporated  company  for  making 
insurance  on  lives   and   granting 
annuities),  reciting  that  A.  by  his 
last  will,  &c.,  having  charged  hitt 
estate  with  the  payment  of  an  an- 
nuity of  $500  to  his  widow,  it  was 
agreed  between   the  legatees   and 
executors  that  the  same  should  be 
secured  to  her  from  certain  funds 
therein  mentioned  and  provided  for 
by  a  purchase  from  the  said  com- 
pany or  otherwise  ;  a  part  of  which 
funds  consisted  in  two  bonds  exe- 
cuted by  B.,  each  conditioned  for 
the  payment  of  $7000  in  seven  suc- 
cessive annual  payments  with  inter- 
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est,  which  bonds  were  secured  by 
a  mortgage  of  certain  real  estate  ; 
and,  reciting  among  other  things, 
that  it  had  been  agreed  to  purchase 
the  said  annuity  of  the  company, 
and  that  it  had  become  necessary  to 
sell  and  dispose  of  the  said  bonds 
and  mortgage ;  it  was  witnessed 
that  the  plaintiffs,  in  consideration 
of  $8000  to  them  paid  (for  the  pur- 
poses aforesaid  and  to  the  intent 
that  the  said  agreements  should  be 
fulfilled)  by  the  said  company,  had 
assigned,  &c.,  the  said  bond  and 
mortgage,  and  the  money  thereby 
secured  (then  amounting  and  re- 
duced to  $10,000  in  all),  and  the 
mortgaged  premises,  to  the  said 
company,  their  successors  and  as- 
signs forever :  Provided,  that  when 
the  company  should  receive  any 
of  the  instalments  payable  on  the 
said  bonds,  the  amount  so  received 
should  be  deemed  to  be  on  account 
of  the  said  $8000,  and  that  the  inter- 
est received  by  them  should  be 
applied  in  like  manner  to  the  pay- 
ment of  interest  on  the  said  sum 
of  $8000,  and  the  balance  or  residue 
paid  to  the  plaintiffs  :  and  further, 
that  when  the  company  should 
have  received  the  full  amount  of 
$8000,  then  all  their  estate  and 
interest,  power  and  authority 
should  cease,  and  if  there  should 
be  in  their  possession  any  balance 
or  surplus,  they  would  in  like  man- 
ner pay  it  over :  and  further,  that 
a  paramount  right  of  purchasing 
the  last  instalment  in  each  bond 
should  be  reserved  to  the  company  ; 
but  if  they  should  not  purchase  the 
same,  they  would  not  interfere  with 
the  recovery  thereof,  but  on  de- 
mand re-assign  the  same  to  the 
plaintiffs,  Ac. :  and  further,  that 
the  said  company  should  have  full 
power  to  extend  or  alter  the  time 
for  paying  any  instalment  except 
the  last,  but  in  such  case  such  in- 
stalment should  be  deemed  and 
accounted  for  by  the  said  company 
as  if  the  same  had  been  actually 
paid  off,  &c. :  and  finally,  the 
plaintiffs  appointed  the  said  com- 
pany their  attorney  for  them  and 
in  their  names  (if  necessary),  but 
for  their  own  use,  to  sue  for,  recover 
and  receive  from  the  obligor  the 


sura  of  money  due  upon  the  said 
bond,  &c.  :  Held,  that  this  instru- 
ment did  not  make  the  defendants 
trustees  for  the  plaintiffs  in  any 
other  respect  than  to  pay  over  to 
them  any  surplus  that  they  might 
receive  beyond  the  $8000  and  in- 
terest :  and  the  defendants  having, 
after  the  last  instalment  became 
due,  brought  suit  upon  the  mort- 
gage, and  by  virtue  of  an  execution 
sold  the  mortgaged  premises  at 
sheriff's  sale,  and  purchased  the 
same  for  $7000,  and  having  after- 
wards sold  the  same  by  private  con- 
tract for  $10,000,  it  was  held  that 
they  had  a  right  BO  to  purchase, 
and  that  they  were  not  accountable 
to  the  plaintiffs  for  the  profits  made 
by  them.  Campbell  v.  Penn  Ins, 
Co.,  53 

And   see   COURTS,  1,  7,  8.     DEBTOR 
AND  CREDITOR,  6. 

VENDOR. 

Where  a  vendee  covenanted  in  the 
articles  of  agreement,  to  advance 
as  much  money  to  the  vendor  as 
would  pay  for  patenting  the  land, 
it  was  //•/'/  in  an  action  against 
him  by  the  vendor  upon  the  agree- 
ment, that  he  was  not  entitled  to 
interest  on  such  advance.  Gowtr 
v.  Sterner,  75 

And  see  AGREEMENT,  4.  EVIDENCE, 
3,  5.  WATER-POWER. 

WATER-POWER. 

The  plaintiffs,  an  incorporated  com 
pany,  authorized  to  used  the  watei 
of  toe  river  Schuylkill  for  naviga- 
tion, and  to  grant  out  the  water- 
power  for  manufacturing  purposes, 
conveyed  to  the  defendant  a  certain 
lot  of  ground,  &c.,  "  together  with 
the  privilege  of  drawing  from  the 
canal,  through  the  forebay  or  tun- 
nel, from  time  to  time,  and  at  all 
times  hereafter,  so  much  water  as 
can  pass  through  two  metallic  aper- 
tures, one  of  50  square  inches,  and 
the  other  of  250  square  inches, 
respectively,  under  a  head  of  three 
feet,  to  be  measured  from  the  mid- 
dle of  each  of  the  said  apertures 
respectively  to  the  face  of  the  water 
of  the  said  canal,  Ac.:  To  have 
and  hold  the  said  described  lot, 
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Ac.,  and  the  right  of  drawing  from 
the  said  canal  the  quantity  of  300 
square  inches  of  water  in  manner 
aforesaid,  under  a  three  feet  head  : 
Yielding  and  paying  a  certain  an- 
nual ren  t  per  inch  of  water.' '  The 
defendant  applied  to  the  aperture 
a  certain  conical  tube,  called  an 
adjutage,  by  which  the  flow  of  water 
was  enlarged.  It  appeared  that 
this  invention  was  known  to  per- 
sons conversant  with  hydraulics, 
and  to  some  of  the  officers  of  the 
Navigation  Company  before  the 
making  of  the  contract.  Held,  that 
the  true  construction  of  the  con- 
tract was,  that  the  water  was  to  be 
delivered  in  the  ordinary  way, 
and  that  the  defendant  had  no 
right  to  increase  the  flow  by  means 
of  an  adjutage.  Schuylkill  Navi- 
gation Co.  v.  Moore,  477 

WATER  RIGHTS. 
See  LAND. 

WAY. 
See  PRESUMPTION,  2,  3. 

WILLS  AND  TESTAMENTS. 

1 .  In  Pennsylvania  a  will  may  be  re- 
published  by  parol.    Jones  v.  Hart- 
ley, 103 

2.  Such  republication  must  be  proved 
by  two  witnesses  ;  and  the  identity 
of  the  will  spoken  of  by  the  testa- 
tor with   that  produced,   must  be 
satisfactorily  shown ;  but  it  is  not 
necessary  that  the  will  should  be 
present  at  the  time  of  the  republi- 
cation ;  nor  that  the   subscribing 
witnesses  should  prove  the  repub- 
lication ;  nor  need  the  declarations 
be  made  at  the  same  time  to  the 
witnesses  ;  and  where  evidence  of 
such  republication,  by  two  or  more 
competent  witnesses  is   offered,  it 
is  error  to  refuse  to  allow  it  to  go 
to  the  jury.  Id. 

3.  A  conveyance  of  land   expressed 
to  be  in  trust  for  the  payment  of 
the  debts  of  the  grantor,  and  then 
to  revert  to  him,  is  not  such  a  dis- 
position of  the  estate  as  to  revoke 
a  previous  will.  Id. 

4.  But  parol  evidence  is  not  admis- 
sible in  ejectment  between  the  heirs 
at  law  of  a  decedent  and  a  de- 


visee in  an  alleged  will,  to  prove 
that  a  conveyance  made  after  the 
date  of  the  will  and  absolute  on 
its  face,  was,  in  fact  made  in  trust 
to  pay  the  debts  of  the  grantor, 
with  a  resulting  interest  to  him. 
Jones  v.  Hartley,  103 

5.  The  act  of  the  19th  March  1810, 
which  declares  that  no  devise  or 
legacy,  in  favor  of  a  child  or  other 
lineal  descendant  of  a  testator,  shall 
be  deemed  to  lapse  by  reason  of  the 
death  of  such  child,  &c.,  in  the  life- 
time of  the  testator,  if  such  devisee 
or  legatee  shall  leave  issue  surviv 
ing  the  testator,  &c.,  was  intended 
to  give  a  benefit  to  the  issue,  and 
not  to  confer  any  right  upon  the 
devisee  or  legatee,  to  control  the 
devise  or  legacy.  Newbold  v. 
Pritchett,  46 

2.  Therefore,   where    A.   made    her 
will,   by   which    she   devised  and 
bequeathed  certain  real  estate  to 
her  son  B.,  and  then  B.  made  his 
will,    and    devised   all    his   estate 
among  his  children,  and  afterwards 
died  in  the  lifetime  of  A.,  leaving 
several  children  ;  it  was  held,  that 
the  children  of  B.  took  under  the 
will  of  A.  and  not  under  the  will 
of  B.  Id. 

3.  Where  one  who  was  entitled  to  a 
share  of  the  personal  estate  of  a 
deceased   ancestor,  and   also  to  a 
share  of  the  proceeds  of  the  real 
estate  of  the    same  ancestor,  which 
had  been  sold  under  proceedings 
in    partition,    made   her  will,  and 
therein   bequeathed    "  the  moneys 
due  or   to  become   due,   from  the 
estate"    of  such    ancestor ;  it   was 
held,  that  the  proceeds  of  the  real 
estate,    as    well    as   the    personal 
estate,  passed  by  this  will.          Id. 

8.  A  testator  after  directing  the  sale 
of  certain  parts  of  his  real  estate, 
declared  that  the  remainder  of  his 
real  estate  should  be  rented,  until 
the  youngest  child  shall  be  of  age. 
"  Then  all  the  estate  to  be  divided 
in  the  following  manner :  My 
beloved  wife  is  to  have  her  furniture 
she  shall  have  selected  or  chosen, 
and  a  house  to  live  in  and  garden, 
and  one-third  part  of  all  the  estate  : 
and  the  remainder  to  be  equally 
divided  among  my  surviving  chil- 
dren or  their  heirs."  Held,  that 
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the  wife  took  an  estate  for  life  in 
the  house  and  garden,  and  a  fee 
simple  in  one-third  of  the  estate. 
Holme  v.  Harrison,  283 

9.  Devise    to    the    testator's    three 
daughters  of  certain  tracts  of  land, 
to  hold  to  them  respectively  during 
life,  and  after  death  to  their  issue, 
provided   such    issue   live    to    be 
twenty-one,  or  have  lawful  issue. 
But  if  either  of   the    daughters 
should  die  without   lawful    issue, 
or  if  such  issue  die  in  their  minor- 
ity without  leaving   lawful  issue, 
then  he  gave  the  land  so  to  them 
before  allotted,  to  his  other  child 
or  children's  lawful  issue,  as  ten- 
ants in  common,  to  hold  to  them, 
their  heirs    and    assigns    forever. 
One  of  the  daughters  died  under 
twenty-one,    and    without     issue : 
Held,  that  the  children  of  the  other 
daughters  took  equally,  per  capita, 
in  fee  simple.     Gent  v.  Way,     445 

10.  A  testator  devised   certain  real 
estate  to  his  daughter  A.  in    fee, 
and  other  parts  of  his  real  estate 
to  his  other  children  in  fee.     B., 
one  of  the  children,  died  after  the 
making  of  the   will,  leaving  two 
infant  children.     Seven  days  after 
the  death  of  B.,  the  testator  made 
a  codicil  to  his  will,  as   follows  : 
"  In  the  case  of  the  death  of  any 
of  my  heir*  under  age  without  issue, 
their  portion  to  be  equally  divided 
amongst  the  rest  of  my  children" 
After  the  death  of  the  testator,  A. 
died  under  age,  and  without  issue. 
Held,  1st,  That  the  children  of  B. 
did  not  take  any  part  of  the  share 


of  A.  2d,  That  the  devisees  under 
the  codicil  took  a  fee  simple  in  A. "a 
portion,  Hallotcell  v.  Phipps,  376 

11.  Under  a  devise  or  bequest  to  chil- 
dren, grandchildren  and  other  re- 
mote issue  are   excluded,  unless  a 
contrary  intent  be  apparent  in  the 
will.  Id. 

12.  Construction     of    a    codicil    ob- 
scurely expressed.       Stevenson    v. 
Grant,  279 

13.  The    decision    of    a    Register's 
Court  on  an  issue  devisavit  vel  non, 
is  not  conclusive,  in  proceedings  in 
the  Orphans'  Court  to  obtain  par- 
tition.    Letcis  v.  Pratt,  81 

14.  Where  by  an  alleged  will,  a  tract 
of  land  was  devised  to  one  of  sev- 
eral children  of  the  decedent,  who 
was   in    possession    thereof;    and 
upon  an  issue  directed  by  the  Reg- 
ister's Court  to  try  the  validity  of 
the   will,  a  verdict  and  judgment 
were   given   against  the  will,  and 
afterwards  the  parties  claiming  in 
opposition    to  the  will,  instituted 
proceedings  in  the  Orphans'  Court 
to  obtain  partition  of  the  land  ;  it 
was    held,    that    notwithstanding 
the  decision  in  the  Register  s  Court 
the  Orphans'  Court  was  bound  on 
the  application  of  the  alleged  dev- 
isee, to    stay    proceedings  in    the 
partition,    until     the     petitioners 
should  establish   the   intestacy  of 
the  decedent  in  an  ejectment  to  be 
brought   by  them   against  the  al- 
leged devisee.  Id. 

And   see    DONATIO  CAUSA    MORTIS. 
LEGACY.    PARTITION,  1. 
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